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PRESENT : 
Hon.  M.  B.  REESE,  Chief  Justiob. 
"    AMASA  COBB,  )  TiinoM  24      83 

"    SAMUEL  MAXWELL,     fJUDGsa.  ai  'm] 
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William    Ingram,    plaintiff    in    error,    v.    The  ^j^^\ 

State  of  Nebraska,  ex  rel.  Callie  McIntosh, 
defendant  in  error. 

1.  •  Bastardy:  jurisdiction  op  county  judge.  The  oouDtj 
judge  hasJDrisdiction  to  hear  proceedings  instituted  under  chap- 
ter 37  of  Compiled  Statutes,  entitled  "Illegitimate  Children.*' 


:  BESIDENCE  OF  MOTHEB:  PBOSECUTION,  WHERE  COM- 
MENCED. Where  an  unmarried  woman  resided  in  the  county  of 
C,  and  while  so  residing  in  the  said  county  became  pregnant, 
but  prior  to  her  confinement,  and  for  that  purpose,  she  was 
removed  to  the  Home  of  the  Friendless,  in  the  county  of  L.,  and 
the  child  was  there  born,  it  was  Held,  That  a  prosecution  in 
bastardy  could  be  there  maintained  upon  her  return  to  the 
county  of  C,  there  being  no  proof  that  she  had  permanently 
abandoned  the  county  of  C.  as  her  residence. 

;    EVIDENCE.     Ordinarily  the  decision  of  a  trial  court  in 

favor  of  a  plaintiff  in  error  cannot  be  assigned  as  error  upon 
3  [33] 
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which  to  base  a  reversal  of  a  jadgmeDt;  hence  in  proceedings 
in  bastardy,  where  the  attorney  conducting  the  prosecation 
instructed  the  prosecntrix  to  torn  the  face  of  the  illegitimate 
child  so  that  the  jury  could  observe  it,  and  which,  upon  objec- 
tion being  made  thereto,  was  held  by  the  court  to  be  improper, 
no  error  could  be  assigned. 

A,     :    AEGUMENT  OF  ATTOENEY.     In  proceedings  in  bastardy, 

where  the  defendant,  although  present  in  court,  did  not  take  the 
witness  stand  as  a  witness  in  his  own  behalf  and  deny  the  charge 
made  by  the  prosecutrix,  it  was  held  competent  for  the  attorney 
for  the  prosecutrix,  in  arguing  the  case  to  the  jury,  to  refer  to 
such  want  of  denial  on  the  part  of  the  accused. 

5.     Evidence  examined,  and  Held,  To  support  the  verdict  of  the 
jury. 

Error  to  the  district  court  for  Cass  county.  Tried 
l)elow  before  Pound,  J. 

Oritea  &  Ranisey,  for  plaintiff  in  error,  cited :  Keniston 
V.  JRowe,  16  Me.,  38.  Young  v.  3fakq)eace,  103  Mass., 
50.  Eddy  v.  Gray,  4  Allen,  435.  HannawaU  v.  The 
State,  24  N.  W.  Rep.  (Wis.),  489.  State  v.  Danforih,  48 
Iowa,  43.  City  of  Topeka  v.  Myers,  8  Pac.  Rep.  (Kan.), 
726.     ^xUe  V,  Batch,  2  Id.,  609. 

No  appearance  for  defendant  in  error. 

Reese,  Ch.  J. 

This  was  a  proceeding  in  bastardy,  instituted  in  the 
county  court  of  Cass  county,  to  compel  plaintiff  in  error 
to  maintain  the  illegitimate  child  of  one  Callie  Mcintosh. 
A  trial  in  the  district  court  resulted  in  a  verdict  of  guilty 
and  the  usual  decree  for  support. 

The  first  question  presented  for  decision  is  as  to  the 
jurisdiction  of  the  county  judge  in  cases  of  this  kind. 

Chapter  37  of  the  Compiled  Statutes  provides,  in  sub- 
stance, that,  on  complaint  being  made  to  a  justice  of  the 
peace,  accusing  on  oath  or  affirmation  any  person  of  being 
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the  father  of  a  bastard  child,  the  justice  of  the  peace  shall 
take  the  accusation  in  writing,  and  thereupon  issue  his 
warrant  for  the  arrest  of  the  i)erson  charged.  That,  upon 
an  examination  into  the  question  presented,  the  plaintiff 
shall  be  examined  under  oath,  in  presence  of  the  accused, 
respecting  the  cause  of  her  complaint,  and  such  accused 
person  shall  be  allowed  to  ask  the  plaintiff,  when  under 
oath,  such  questions  as  he  may  think  necessary  for  his 
justification.  If  on  such  examination .  the  party  accused 
be  found  guilty,  he  shall  pay,  or  secure  to  be  paid,  to  the 
plaintiff  such  sums  of  money  or  property  as  she  may  agree 
to  receive,  in  full  satisfaction,  and  shall  further  give  bond 
to  the  county  commissioners  of  the  county  in  which  the 
plaintiff  shall  reside,  and  their  successors  in  office,  to 
secure  the  maintenance  of  the  child,  then  the  accused  shall 
be  discharged,  upon  payment  of  costs.  It  is  required  that 
the  agreement  shall  be  acknowledged  by  both  parties  in 
the  presence  of  the  justice. 

It  is  well  settled  in  this  state  that  a  proceeding  of  the 
character  referred  to  is  a  civil  action,  and  that  it  should 
be  conducted  in  the  name  of  the  prosecutrix.  Cottrell  v. 
Stale,  9  Neb.,  125.  Jones  v.  State,  14  Id.,  210.  Krem- 
ling  V.  Lalhnan,  16  Id.,  280.  Altschuler  v.  Algaza,  Id., 
631. 

Sec.  2  of  Chap.  20,  Compiled  Statutes  of  1887,  provides 
that  county  judges,  in  their  respective  jurisdictions,  shall 
have  and  exercise  the  ordinary  powers  and  jurisdiction  of 
a  justice  of  the  peace,  and  shall,  in  civil  cases,  have  con- 
current jurisdiction  with  the  district  court  in  all  cases  in 
any  sum  not  exceeding?  1,000,  etc.;  *' Provided,  That  county 
courts  shall  not  have  jurisdiction  :  I.  In  any  action  for 
malicious  prosecution.  II.  In  any  action  against  officers 
for  misconduct  in  office,  except  where  like  procealings 
can  be  had  before  a  justice  of  the  peace.  III.  In  actions 
for  slander  and  libel.  IV.  In  actions  upon  contracts  for 
the  sale  of  real  estate.     V.  In   any  matter  wherein   tin* 
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title  or  boundaries  to  land  may  be  in  dispute,  nor  to  order 
or  decree  the  sale  or  partition  of  real  estate." 

This  provision  is  substantially  the  same  as  section  907 
of  the  civil  code,  limiting  the  jurisdiction  of  justices  of  the 
peace.  It  is  insisted  that  a  proceeding  to  recognize  the 
putative  father  of  a  bastard  child  is  not  one  of  the  ordi- 
nary powers  and  jurisdiction  of  a  justice  of  the  peace,  and 
therefore  the  county  court  can  have  no  jurisdiction  in  such 
cases.  Were  it  the  law  that  what  is  termed  the  ordinary 
powers  and  jurisdictions  of  a  justice  of  the  peace  are  con- 
fined to  the  jurisdiction  given  by  sections  905  and  906  of 
the  civil  code,  it  is  quite  probable  that  the  contention  of 
plaintiff  in  error  would  be  correct,  but  we  do  not  so  under- 
stand the  meaning  of  the  term.  The  powers  and  juri^ic- 
tion  of  a  justice  of  the  peace  are  such  as  are  given  by  stat- 
ute, and  the  fact  that  it  is  provided  in  the  chapter  on 
illegitimate  children  that  the  complaint  may  be  made  to  a 
justice  of  the  peace,  does  not,  in  our  opinion,  make  it  any 
the  less  one  of  the  ordinary  powers  of  that  officer  than 
though  it  appeared  in  the  sections  of  the  civil  code  above 
referred  to. 

In  Blaco  v.  Haller,  9  Neb.,  149,  it  was  held  that  the 
action  for  forcible  entry  and  detention,  or  the  detention 
only  of  real  property,  was  within  the  ordinary  powers  of 
a  justice  of  the  peace.  It  is  true  that  this  holding  seems 
to  be  based  somewhat  upon  the  fact  that  the  provision  of 
the  statute  conferring  this  jurisdiction  was  in  the  act  con- 
cerning the  general  jurisdiction  of  a  justice  of  the  peace, 
but  that,  to  our  mind,  can  make  no  diffijrence.  The  ordi- 
nary powers  and  jurisdiction  of  a  justice  of  the  peace 
consist  in  the  exercise  of  his  judicial  functions  in  the 
trial  of  causes  and  the  enforcement  of  remedies,  as  is  dis- 
tinguished from  such  other  duties  as  are  imposed  upon 
that  officer  by  statute,  such  as  the  superintendence  of  the 
poor,  fence  viewers,  impounding  diseased  stock,  etc.  We 
therefore  hold  that  the  county  judge  had  jurisdiction  to 
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hold  plaintiff  in  error  for  his  appearance  before  the  dis- 
trict court. 

It  is  shown  by  the  testimony  that  at  the  time  the  prose- 
cutrix became  pregnant,  she  resided  in  Cass  county,  and 
continued  to  so  reside  until  a  short  time  prior  to  her  con- 
finement, when  she  was,  by  plaintiff  in  error  and  others^ 
removed  to  the  Home  for  the  Friendless,  in  Lancaster 
county,  where  she  remained  during  her  confinement  and 
for  some  time  thereafter. 

Sec.  1  of  Chap.  37  gives  jurisdiction  to  justices  of  the 
peace  to  receive  the  complaint  of  unmarried  women,  resi- 
dent of  such  county,  against  persons  charged  with  the 
paternity  of  ill^itimate  children,  born  or  unborn. 

Whether  or  not  the  maintenance  of  the  child  would  be- 
come a  charge  upon  Cass  county  would  depend  somewhat 
upon  its  future  residence,  but  there  can  be  no  doubt  that 
the  prosecutrix  was  a  resident  of  Cass  county  at  the  time 
she  became  pregnant,  and  perhaps  at  the  time  of  filing  the 
complaint.  The  mere  fact  of  her  enforced  removal  there- 
from, for  the  reason  that  she  was  homeless  and  friendless, 
co'uld  not  in  any  way  deprive  her  of  her  individual  action 
against  plaintiff  in  error,  for  her  satisfaction,  as  provided 
in  the  section  referred  to,  and  we  think  it  quite  probable 
that,  even  had  she  no  claim  under  this  provision  of  the 
section,  the  action  could  still  be  maintained  in  Cass  county 
in  favor  of  the  public.  There  is  no  proof  that  the  per- 
manent residence  of  the  prosecutrix  was  changed,  or  that 
at  the  time  she  was  taken  to  the  Home  for  the  Friendless, 
in  Lancaster  county,  by  plaintiff  in  error,  or  at  any  time 
thereafter,  she  had  no  intention  of  returning  to  Cass 
county. 

It  is  contended  that  the  attorney  for  defendant  in  error 
was  guilty  of  prejudicial  misconduct  in  causing  the  pros- 
ecutrix, when  upon  the  stand,  to  turn  the  face  of  the  child 
to  the  jury,  in  order  that  the  jury  might  observe  it,  pre- 
sumably for  the  purpose  of  a  comparison  of  its  features 
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with  those  of  the  plaintiff  in  error.  It  appears  by  the 
bill  of  exceptions  that  this  direction  was  given  to  the 
prosecutrix  by  the  attorney  conducting  the  examination  on 
her  part,  but  that  objection  thereto  was  immediately  made 
by  counsel  for  plaintiff  in  error,  and  that  the  objection  was 
sustained.  It  also  appears,  by  affidavit  filed  in  the  dis- 
trict court,  that  upon  this  objection  being  sustained,  the 
child  was  immediately  removed  from  the  presence  of  the 
jury.  The  ruling  of  the  court  was  in  favor  of  plaintiff  in 
error,  was  correct,  and  therefore  no  error  could  be  assigned 
thereon. 

Plaintiff  in  error  did  not  take  the  witness  stand  as  a 
witness  in  his  own  behalf  upon  the  trial.  During  the 
argument,  counsel  for  defendant  in  error  commented  on 
the  fact  that  the  defendant  did  not  testify  in  his  owa 
behalf,  and  being  present  in  court,  that  he  did  not  deny 
the  charge.  Counsel  for  plaintiff  in  error  objected  to  this, 
but  the  objection  was  overruled,  and  such  ruling  is  now 
assigned  for  error.  While  it  is  true  that,  in  some  respects, 
a  prosecution  in  bastardy  is  quasi  criminal,  to  the  extent 
that  the  accused  may  be  subject  to  arrest  and  imprison- 
ment, yet  we  apprehend  that,  in  the  matter  of  the  trial,  no 
more  strict  rule  could  be  applied  than  that  of  other  civil 
actions. 

As  we  have  seen,  the  proceeding  in  this  state  is  a  civil 
action,  and  should  probably  be  conducted  p  the  name  of 
the  prosecutrix  as  plaintiff,  and  the  fact  that  the  accused 
is  present  in  court,  hears  the  testimony  of  the  prosecutrix, 
with  such  witnesses  as  she  may  produce,  and  from  hi& 
other  witnesses  in  his  own  behalf,  but  fails  to  deny  the 
charge,  is  no  doubt  a  proper  subject  of  comment  in  the 
argument  of  the  case. 

It  is  insisted  further,  that  the  court  erred  in  excluding 
the  testimony  of  "Jack  Williams"  as  to  the  statements  of 
the  prosecutrix  that  another  person  than  the  plaintiff  in 
error  was  the  father  of  the  child.     It  seems  to  be  the  con- 


JANUARY  TERM,  1888.  39 


Ingram  v.  State. 


tention  of  counsel  that  this  testimony  was  excluded  on  the 
ground  that  the  attention  of  the  prosecutrix  had  not  been 
called  to  such  statement  while  she  was  on  the  witness 
stand,  but  upon  an  examination  of  the  bill  of  exceptions, 
it  seems  that  one  Frank  Williams  was  sworn  on  rebuttal 
by  defendant  in  error,  for  the  purpose  of  showing  that  the 
prosecutrix  was  removed  from  the  residence  of  a  Mrs. 
King,  by  plaintiff  in  error,  or  at  least  that  he  accompanied 
her  when  she  went  away.  On  cross-examination,  the 
counsel  for  plaintiff  in  error  asked  the  witness  if  he  had 
ever  heard  the  prosecutrix  say  anything  al)Out  who  was 
the  father  of  the  child.  An  objection  to  this  question 
was  sustained.  Plaintiff  in  error  then  offered  to  show, 
by  cross-examination  of  the  witness,  "That  on  different 
occasions,  while  he  was  at  Mrs.  King^s,  he  heard  the 
witness  Mcintosh  (prosecutrix)  say,  that  Frank  Ingram 
was  the  father  of  her  unborn  child,  and  that  she  never 
accused  the  defendant  of  being  the  father  of  the  child  until 
after  she  heard  that  Frank  Ingram  was  married."  This 
was  objected  to  as  not  proper  cross-examination,  and  as 
not  having  been  brought  out  on  the  direct  examination, 
and  the  objection  was  sustained.  In  this  the  trial  court 
was  correct.  There  was  nothing  in  the  examination-in- 
chief  which  could  be  said  to  lay  any  foundation  for  the 
proposed  cross-examination. 

The  last  contention  of  the  plaintiff  in  error  is,  that  the 
verdict  is  clearly  wrong.  This  involves  an  examination 
of  the  evidence.  While  we  have  carefully  read  all  that  is 
presented  by  the  bill  of  exceptions,  yet  we  must  be  excused 
from  entering  upon  a  detail  of  the  disgusting  story  told  by 
the  witnesses.  The  testimony  of  the  prosecutrix  was  def- 
inite, direct,  and  positive,  while  she  denied  intercourse 
with  others.  There  were  some  who  came  upon  the  wit- 
ness stand  and  contradicted  her  by  publicly  parading  their 
own  shame.  Their  statements  may  have  been  true,  and 
yet  the  verdict  as  against  plaintiff  in  error  have  been  cor- 
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rect.  He  did  not  see  fit  upon  the  trial  to  deny  the  charge 
under  oath.  There  was  sufficient  testimony  to  justify  the 
jury  in  finding  the  verdict  returned.  In  this  connection, 
it  is  insisted  that  tiie  normal  period  of  gestation  fixes  the 
intercourse  by  which  she  became  pregnant  as  having 
occurred  about  the  5th  of  July,  1883,  and  that  the  testi- 
mony shows  that  plaintiff  in  error  had  no  opportunity  or 
association  with  the  prosecutrix  until  about  the  15th  of 
August  of  the  same  year.  This  involves  a  conflict  in  the 
testimony,  as  the  time  fixed  by  the  prosecutrix  was  about 
July  5th.  We  need  not,  therefore,  enter  into  a  discussion 
of  the  problem  growing  out  of  the  discrepancy  in  time  as 
affected  by  the  normal  period  of  gestation. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  afpikmed. 

The  other  judges  concur. 


State,  ex  bel.  Charles  Anderson,  v.  A.  G.  Newman, 
Morris  Davis,  and  F.  L.  Smith,  County  Com- 
missioners OF  Cheyenne  County,  Nebraska. 

1.  Counties:    brection  op  new  county  from  old  county. 

Under  the  provisions  of  Sec.  10,  Art.  I.  of  Chap.  18,  Ck>mpiled 
Statutes  of  1887,  it  is  the  duty  of  the  coanty  board  to  make  an 
order  providing  for  the  submission  of  the  question  of  the  erec- 
tion of  a  new  county  to  a  Tote  of  the  x>eople  of  the  county  to  be 
affected,  at  the  next  succeeding  general  election,  when  a  peti- 
tion therefor,  stating  and  describing  the  territory  proposed  to 
be  taken  for  such  new  county,  together  with  its  name,  and 
signed  by  a  majority  of  the  legal  voters  residing  in  the  terri- 
tory to  be  constructed  from  such  county,  shall  be  presented. 

2.    :    .    When  it  is  sought  to  erect  from  a  county 

more  than  one.  new  county,  and  petitions  for  the  submission  of 
the  proposition  to  erect  such  new  counties  are  severally  pre- 
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seated,  they  may  be  separately  submitted  at  the  same  election, 
withoat  reference  to  the  number  of  propositions  to  be  TOted 
upon  thereat. 

Original  application  for  a  writ  of  maadamus. 

Robert  RyaUy  for  relator. 

W.  a  ReiUey,  11.  St.  Raynor,  and  J.  W.  Norvdly  for 
respondents. 

Reese^  Ch.  J. 

This  is  an  application  to  this  court  in  the  exercise  of 
its  original  jurisdiction  for  a  mandamus  to  the  board  of 
county  commissioners  of  Cheyenne  county,  to  require 
them  to  submit  to  the  electors  of  said  county  the  proposi- 
tion to  erect  the  county  of  Potter,  with  boundary  lines  as 
described  in  the  petition  presented  for  that  purpose.  It  is 
alleged  in  the  petition  that  the  proposed  new  county  com- 
prises the  extent  of  territory  required  by  the  constitution 
and  laws  of  the  state;  that  the  petition  was  signed  by  a 
majority  of  the  legal  voters  in  the  territory  to  be  stricken 
from  the  county  of  Cheyenne ;  and  that  the  petitioners 
have  in  all  respects  complied  with  the  requirements  of  tho 
statutes  governing  applications  of  the  kind ;  that  the  peti- 
tion was  presented  to  the  county  board  on  the  5th  day  of 
January,  1888;  that  no  action  was,  at  that  time,  taken 
upon  the  petition,  and  that  they  have  since  refused  to  sub- 
mit the  proposition ;  that  on  the  20th  of  January  and  the 
16th  of  February,  of  the  same  year,  petitions  were  pre- 
sented to  the  county  commissioners,  signed  by  the  citizens 
of  another  portion  of  said  county  of  Cheyenne,  asking  for 
the  submission  of  the  question  of  erecting  the  county  of 
Kimball.  On  the  23d  day  of  January  and  the  6th  of 
February,  a  similar  petition  was  presented  by  the  citizens 
of  the  territory  therein  described,  asking  the  submission 
of  the  proposition  to  erect  the  county  of  Deuel.     On  the 
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6th  and  16th  of  February,  there  were  presented  petitions 
for  the  proposed  county  of  Banner,  and  on  February  6th 
petitions  for  the  proposed  county  of  Scotts'  Bluffs,  and 
the  proposed  county  of  Wright,  beside  petitions  praying 
for  the  same  action  as  to  the  several  counties  as  for  the 
proposed  county  of  Potter ;  that  the  county  commissioners, 
on  the  6th  day  of  February,  ordered  that  the  prayers  of 
the  petitions  from  the  proposed  counties  of  Kimball, 
Deuel,  Banner,  and  Scotts'  Bluffs  should  be  granted;  and 
that  a  proposition  to  erect  four  new  counties  out  of  the 
territory  now  embraced  in  Cheyenne  county  be  submitted 
to  the  qualified  voters  of  the  said  county  of  Cheyenne,  for 
their  action  thereon,  at  the  next  general  election,  while  no 
action  at  all  was  taken  upon  the  petitions  from  the  pro- 
jK)sed  counties  of  Wright  and  Potter;  and  that  with  a 
view  to  prevent  a  vote  upon  the  erection  of  the  proposed 
new  county  of  Potter,  they  refused  to  permit  a  vote  to  be 
taken  thereon. 

It  is  not  deemed  necessary  to  notice  the  allegations  of 
the  petition  to  any  great  extent.  The  defendants  have 
filed  a  demurrer,  assigning  as  a  ground  therefor,  that  the 
petition  does  not  state  sufficient  facts  to  constitute  a  cause 
of  action  or  entitle  the  relators  to  the  relief  prayed.  The 
case  presented  requires  a  construction  of  section  10  of  Art. 
I.,  Chap.  18,  of  the  Compiled  Statutes  of  1887.  This  sec- 
tion is  as  follows : 

"Whenever  it  is  desired  to  form  a  new  county  out  of 
one  or  more  of  the  then  existing  counties,  and  a  petition 
praying  for  the  erection  of  such  new  county,  stating  and 
describing  the  territory  proposed  to  be  taken  for  such  new- 
county,  together  with  the  name  of  such  proposed  new 
county,  signed  by  a  majority  of  the  legal  voters  residing  in 
the  territory  to  be  stricken  from  such  county  or  counties^ 
shall  be  presented  to  the  county  board  of  each  county  to 
be  affected  by  such  division,  and  it  appearing  that  such 
new  county  can  be  constitutionally  formed,  it  shall  be  the 
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duty  of  such  county  board  or  county  boards  to  make  an 
order  providing  for  the  submission  of  the  question  of  the 
erection  of  such  new  county  to  a  vote  of  the  people  of  the 
counties  to  be  affected,  at  the  next  succeeding  general  elec- 
tion, of  which  the  notice  shall  be  given,  the  votes  can- 
vassed, and  the  returns  made  as  in  cases  of  election  of 
county  officers,  and  the  form  of  the  ballot  to  be  used  in 
the  determination  of  such  question  shall  be  as  follows : 
'  For  new  county,'  and  '  Against  new  county.'  " 

By  this  section  it  is  made  the  duty  of  the  county  board 
to  make  an  order  providing  for  the  submission  of  the 
question  of  the  erection  of  a  new  county,  whenever  a  peti- 
tion therefor  is  presented,  stating  and  describing  the  terri- 
tory proposed  to  be  taken  for  such  new  county,  together 
with  its  name,  and  signed  by  a  majority  of  the  l^al 
voters  residing  in  the  territory  to  Ikj  stricken  from  the 
county,  if  it  appears  that  such  new  county  can  be  consti- 
tutionally formed. 

It  was  admitted  on  the  argument  that  all  these  require- 
ments of  law  had  been  complied  with.  It  would  there- 
fore seem  that  the  duties  of  the  defendants  were  plain. 
But  it  is  insisted  that  it  was  not  the  duty  of  the  county 
board  to  submit  the  proposition  to  erect  Potter  county, 
because  they  had  no  authority  at  a  subsequent  date  to 
require  a  vote  to  be  taken  upon  more  than  one  submission 
at  the  same  election.  The  principal  question  argued  by 
counsel  is,  as  to  the  authority  of  the  county  board  to  so 
submit  more  than  one  proposition.  It  is  true  that  the 
language  used  in  section  10  is  in  the  singular  number,  and 
upon  a  casual  reading  thereof  it  would  seem  that  it  was 
the  purpose  of  the  legislature  to  submit  but  one  proposi- 
tion at  a  time,  but  we  think  that  this  section  does  not 
require  such  a  construction.  There  is  no  reason  known  to 
the  writer  why  any  number  of  propositions  may  not  be 
submitted  upon  the  same  day,  and  at  the  same  election,  so 
long  as  they  are  clearly  and   definitely  stated   and  kept 
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entirely  separate,  one  from  the  other.  The  territory 
embraced  in  the  county  of  Cheyenne  is  amply  sufficient 
for  the  erection  of  nine  counties  of  respectable  size,  and 
indeed  almost  twice  that  number,  comprising  territory 
necessary  under  the  constitution  to  create  a  county.  It  is 
much  too  large  for  the  convenience  of  its  citizens,  and 
must  be  subdivided  at  an  early  date.  The  expense  and 
annoyance  of  holding  an  election  for  the  purpose  of  sub- 
division must  constitute  quite  an  item  in  the  economy, 
financially  and  otherwise,  of  any  county.  This  expense 
and  annoyance,  multiplied  nine  or  more  times,  would 
necessarily  become  somewhat  burdensome.  Again,  the 
Inw  requires  the  submission  to  be  made  at  the  next  gen- 
eral election  succeeding  the  presentation  of  the  petition. 
Should  it  be  deemed  advisable  to  subdivide  the  county  in 
question,  so  as  to  create  nine  counties,  it  would  require 
nine  years  to  complete  the  work.  But  should  it  be 
deemed  advisable  to  so  subdivide  it  as  to  create  counties 
containing  only  the  amount  of  territory  required  in  the 
constitution  for  a  new  county,  it  will  take  seventeen  years, 
as  there  could  be  that  number  of  counties  formed  out  of 
the  territory  which  now  comprises  Cheyenne  county.  It 
cannot  be  that  the  legislature  ever  intended  to  impose  such 
a  burden  upon  the  people  of  any  part  of  the  state.  All 
the  requirements  of  law  can  be  complied  with  by  sub- 
mitting the  whole  question  of  subdivision  at  one  election. 
The  form  of  the  ballot  to  be  used  in  the  determination  of 
the  question  of  the  erection  of  a  new  county  shall  be,  "  For 
new  county,"  and  "Against  new  county."  This  ballot 
can  be  so  arranged  as  to  refer,  in  direct  terms,  to  the  pro- 
posed erection  of  any  new  county,  by  name  or  description, 
and  the  electors  can  as  intelligently  vote  upon  each  sub- 
mission, if  placed  upon  the  same  sheet  of  paper,  as 
though  the  sheet  contained  but  one  ballot  on  the  question 
of  new  county.  Suppose,  for  instance,  the  ballot  should 
be  so  arranged  as  to  submit  in  one  section  the  proposi- 
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tion  referring  to  the  proposed  county  of  Kimball ;  the 
terms  "For  new  county  "  or  "Against  new  county,"  can 
as  clearly  apply  to  the  single  proposition,  to  which  it  is 
^laclc  to  refer,  with  other  propositions  upon  the  same 
sheet,  as  though  no  others  were  present.  The  whole 
county  will  thus  vote  upon  each  proposition  separately 
and  distinctly  from  the  others,  and  the  popular  ^Vill  be  as 
clearly  expressal.  In  case  each  of  the  new  counties 
^^hould  receive  a  majority  of  all  the  votes  cast  at  the  elec- 
tion,  the  proper  certificates  thereof  can  be  made  to  the  sec- 
retary of  state,  and  the  proper  action  taken  thereon  by  tlie 
•Secretary  and  governor,  as  provided  by  section  11,  as 
though  but  one  proposition  had  been  submitted. 

We  think  it  is  clciir  that  it  was  not  the  legislative  intent 
to  limit  the  submission  to  the  erection  of  one  county  alone, 
at  a  time.     But  one  difficulty  only  could  arise,  and  that 
would  be,  where  by  accident  or  design  the  petitions  might 
be  so  formed  as  to  describe  territory  whicli  might  be  in- 
cluded in  the  territory  described  in  other  petitions.     This, 
however,  can  well  be  obviated  by  an  understanding  prior 
to  the  presentation  of  the  petition,  as  in  such  cases  harmo- 
nious action  is  necessary  to  a  division  of  any  county  where 
it  is  sought  to  divide  it  into  more  than  two  new  counties. 
In  the  case  presented  by  relator's  petition,  it  is  shown  that 
the  petition  for  the  submission  of  the  question  of  the  pro- 
posed new  county  of  Potter  was  first  presented  to  the 
county  board.     As  we  have  seen,  it  was  their  duty  to  call 
the  election  as  therein  requested,  and  adopting  the  territory 
as  therein  described.      The  demurrer  to  the   petition   is 
therefore  overruled.   Defendants  will  be  given  twenty  days 
from  the  filing  of  this  opinion  to  file  their  answer.     In 
case  they  fail  so  to  do,  a  peremptory  writ  of  mandamus  will 
issue. 

Order  accordingly. 

The  other  judges  concur. 
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Lincoln  Land  Company,  plaintiff  in  error,  v.  D. 
AcKERMAN,  Clerk  of  Hall  County,  defendant 

IN  ERROR. 

Cities  and  Villages.  Where  real  estate  is  sobdivided  and  plaited 
into  city  or  Tillage  lots,  the  plat  thereof,  being  daly  filed  with 
the  coanty  clerk,  and  recorded  by  him,  becomes  an  instrnment 
in  which  the  public,  as  well  as  the  proprietor,  is  interested,  and 
it  should  remain  in  the  possession  of  the  county  clerk,  as  the 
proper  custodian  thereof. 

Error  to  the  district  court  for  Hall  county.  Tried 
below  before  Tiffany,  J. 

0,  A,  Abbott  and  Marquett^  Deweese  &  Hall,  for  plaint- 
iff in  error. 

Thompson  Bros.,  for  defendant  in  error. 

Reese,  Ch.  J. 

This  was  an  action  in  replevin.  The  property  in  dis- 
pute consisted  of  the  plats  of  the  towns  of  Abbott  and 
Cairo,  in  the  county  of  Hall. 

From  the  record  it  appears  that  plaintiff  in  error,  being 
the  ow^ner  of  the  land  upon  which  the  town  sites  are  now 
located,  platted  the  same  in  accordance  with  the  provisions 
of  section  104,  et  seq.,  of  Chap.  14  of  the  Compiled  Statutes, 
and  filed  the  same  for  record  in  the  office  of  the  county 
clerk  of  Hall  county.  The  clerk  recorded  them,  as  required 
by  law,  and  after  they  were  so  recorded  plaintiff  in  error 
demanded  their  return  to  its  officers.  This  demand  was 
refused,  and  the  action  instituted.  The  cause  was  tried  to 
the  district  court,  a  jury  being  waived,  and  the  following 
lacts  were  found : 

"That  the  plaintiff  is  a  corporation;  that  the  defendant 
is  the  county  clerk  of  Hall  county;    that   the  plaintiff 
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made  the  town  plats  of  the  towns  of  Abbott  and  Cairo 
(the  tow^n  plats  and  property  referred  to  in  the  peti- 
tion), in  said  Hall  county,  and  filed  the  same  in  the 
office  of  the  county  clerk  of  said  Hall  county  for  record, 
and  paid  the  lawful  fees  therefor ;  that  said  plats  were 
duly  executed  and  acknowledged  according  to  law,  and 
entitled  to  record  as  such;  that  said  plats  were  duly 
recorded  as  required  by  law,  and  correct  copies  thereof  de- 
posited with  said  clerk,  and  at  the  same  time  said  plaintiflF 
demanded  of  and  from  the  said  defendant,  as  such  county 
derk,  the  return  of  the  originals  so  filed  for  record,  and 
rei*orded  as  aforesaid,  which  was  refused.  The  court  does 
further  find  that  said  plats  are  of  the  value  of  $500 ;  tha* 
plaintifi*  has  secured  the  possession  thereof  under  the  writ 
of  replevin  heretofore  issued  in  this  case,  and  that  defend- 
ant's damage,  if  entitled  to  recover  any,  is  the  sum  of  ten 
cents,  and  that  plaintiff's  damage,  if  entitled  to  recover 
any  in  this  case  by  reason  of  defendant's  detaining  of  said 
plats,  is  of  the  sum  of  ten  cents.  The  court  does  find,  as  a 
conclusion  of  law,  from  the  foregoing  facts,  that  the  de- , 
fendant,  at  the  time  of  the  commencement  of  this  suit,  was, 
and  still  is,  as  such  county  clerk,  entitled  to  the  custody  of 
said  plats,  and  of  each  of  them,"  etc. 

Judgment  was  rendered  upon  these  findings  in  favor  of 
defendant  in  error. 

It  will  be  seen  that  the  question  here  presented  is,  as  to 
whether  the  county  clerk  is  the  proper  legal  custodian  of 
city  and  village  plats  filed  in  his  office  for  record,  or 
whether  the  owner  of  the  platted  territory  is  entitled  to 
such  plats.  This  question  is  not  free  from  doubt,  under 
the  provisions  of  the  statute  governing  the  platting  of 
cities  and  villages.  No  cases  referred  to  in  the  briefs  of 
counsel  for  either  side  are  directly  in  point,  and  we  know 
of  no  decisions  which  would  afford  us  a  guide  in  this 
investigation.  It  is  provided  by  section  104  of  the  chap- 
ter referred  to,  that  every  owner  or  proprieter  of  real  estate 
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which  shall  be  subdivided  for  the  purpose  of  laying  out 
any  city  or  village,  or  any  addition  thereto,  shall  cause  a 
plat  of  such  subdivision  with  reference  to  known  per- 
manent monuments  to  be  made,  which  shall  correctly 
describe  all  the  subdivisions  of  such  real  estate,  and  file 
the  same  with  the  county  clerk  for  record.  It  is  provided 
that  the  duty  to  file  for  record  a  plat,  as  provided  by  the 
section,  shall  attach  as  a  covenant  of  warranty  in  all  con- 
veyances made  of  any  part  of  such  subdivision,  by  the 
original  owner  or  proprietor,  against  assessments,  costs, 
and  damages,  etc.,  lost  or  incurred  by  any  grantee  or  per- 
son claiming  under  him,  in  consequence  of  the  omission, 
on  the  part  of  said  owner  or  proprietor,  to  file  such  plat. 
It  is  further  provided  by  section  105  that,  when  certain 
statements  therein  referred  to  are  attached  to  the  plat, 
"said  plat  shall  be  filed  for  record  and  recorded  in  the 
office  of  the  recorder  for  the  proper  county." 

By  section  106  it  is  provided  that  the  acknowledgment 
and  recording  of  such  plat  is  equivalent  to  a  deed  in  fee 
simple  of  such  portion  of  the  premises  so  platted  as  on 
such  plat  are  set  apart  for  streets  or  other  public  use,  or  as 
is  dedicated  to  charitable,  religious,  or  educational  pur- 
poses. Deeds,  mortgages,  and  other  instruments  of  convey- 
ance by  which  real  estate  is  conveyed  to  a  grantee  are  the 
property  of  such  grantee,  and  he  is  entitled  to  the  posses- 
sion thereof,  as  his  evidence  of  title.  It  is  argued  that 
this  rule  cannot  be  invoked  in  support  of  the  claim  of 
defendant  in  error,  for  the  reason  that,  with  the  exceptions 
of  the  streets  and  alleys,  and  other  dedicated  portions  of 
the  territory,  the  title  remains  in  the  proprietor  unimpaired, 
and  that  the  plat,  with  the  statements  referred  to  in  section 
105,  when  recorded,  is  the  evidence  of  such  platting,  and 
that  the  proprietor  is  entitled  to  retain  the  same  as  such 
evidence  of  his  right  to  dispose  of  the  platted  lots  or 
blocks. 

This  argument  seemed  to  the  writer  strongly  in  favor  of 
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plaintiff  in  error,  upon  first  investigation  of  the  case,  and 
during  the  argument  it  was  believed  by  him  to  be  the  cor- 
rect theory,  but  upon  a  more  careful  examination,  we  are 
forced  to  a  different  conclusion.  The  streets  and  alleys 
designated  in  such  plat,  together  with  such  portions  as  are  , 
dedicated  to  charitable,  religious,  educational,  or  other 
public  purposes  are  conveyed  to  the  public  by  the  execu- 
tion, acknowledgment,  and  record  of  the  plat,  the  title 
conveyed  being  equivalent  to  a  deed  in  fee  simple. 

The  public,  therefore,  becomes  interested  in  all  the  prop- 
erty so  dedicated  and  set  apart,  and  so  far  as  the  interest 
of  the  public  and  lot  owners  may  extend,  they  are  equally 
interested  with  the  proprietor  in  the  preservation  of  the 
original  plat. 

In  addition  to  this,  the  recording  of  the  plat  is  not  as  the 
recording  of  written  instruments,  a  compared  copy  of  the 
language,  but  it  consists  of  the  mechanical  labor  of  repro- 
ducing as  near  as  may  be  a  /ac  simile  of  the  plat  itself 
upon  the  record.  This  can  only  be  successfully  done  by  a 
skilled  draughtsman,  so  as  to  reproduce  it  with  the  exact- 
ness which  should  be  required.  The  public  are  not  only 
interested  in  having  the  plat  and  statements  recorded,  but 
are  interested  in  an  exact  reproduction  of  the  plat  upon 
the  record  for  the  purposes  of  comparison  by  those  who 
may  become  interested  in  the  property  after  it  is  platted. 
And  when  the  value  of  such  property  has  very  greatly  in- 
creased, as  it  does  in  cities  and  towns,  it  would  seem  to  be 
necessary  that  the  original  plat  should  be  carefully  retained 
by  the  county  clerk,  as  custodian  thereof,  not  only  on 
behalf  of  the  original  proprietor,  but  also  on  behalf  of  the 
subsequent  owners. 

Our  conclusion,  therefore,  is,  that  the  judgment  of  the 
district  court  was  correct,  and  it  is  affirmed. 


Judgment  affikmed. 


The  other  judges  concur. 
4 
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f  ^  ,JJ|  Edward  Whitcomb  et  al.,  appellants,  v.  D.  J.  F. 
S4  60  Reed  et  al.,  Board  op  Supervisors  op  Saline 
County,  appellees. 

Bridges  in  Counties  under  Township  Organization. 
Prior  to  the  act  of  1887,  in  &  ooanty  under  the  township  system 
of  government,  the  respective  towns,  and  not  the  ooanty  board 
of  supervisors,  were  vested  with  the  power  and  charged  with 
the  duty  of  building  and  repairing  the  bridges  in  such  towns, 
and  the  letting  of  contracts  therefor. 

Appeal  from  the  district  court  of  Saline  county. 
Tried  below  before  Broady,  J. 

Abbott  &  Abbotty  for  appellants,  cited:  Comp.  Stat., 
Ch.  78,  Sees.  83,  91,  97. 

J,  C.  Smith,  for  appellees. 
Cobb,  J. 

This  cause  comes  up  on  appeal  from  the  judgment  of 
the  district  court  of  Saline  county,  in  dismissing  the 
action,  which  was  brought  by  the  plaintiffs,  certain  tax- 
payers, who  sue  as  well  for  themselves  as  for  all  other  tax- 
payers of  said  county,  against  the  defendants,  who  were 
the  members  of  the  board  of  supervisors  of  said  county. 

Saline  county  is,  and  has  been  since  1883,  under  town- 
ship government.  The  petition  alleges,  "that  said  county 
board  has,  contrary  to  the  statute,  assumed  authority  and 
control  over  all  the  roads  and  bridges  of  the  county,  and 
have  unlawfully  assumed  the  power  to  build,  construct 
and  repair  any  and  all  roads,  bridges,  and  culverts  in  said 
county,  and  are  proceeding  to  let  contracts  therefor,  in 
utter  disr^rd  to  the  power  and  authority  of  the  several 
town  boards  of  said  county;  that  in  pursuance  of  such 
illegal  and  usurped  authority,  the  said  county  board  did, 
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at  a  session  of  said  board  held  at  Wilber,  the  county  seat 
of  said  county,  on  the  sixth  day  of  July,  1885,  resolve  and 
determine,  by  vote  of  said  board,  to  proceed  to  build  the 
following  bridges  in  said  county : "  Here  follows  a  list  of 
twelve  bridges  scattered  throughout  and  situated  in  the 
several  towns  of  said  county,  estimated  to  cost  from  $100 
to  $2,400  each.  '^And  the  plaintiff  alleges,  that  no 
emergency  has  arisen  within  any  of  said  towns  requiring 
the  action  of  the  county  board  relative  to  the  roads  or 
bridges  therein,  nor  has  any  one  of  said  towns  exhausted 
it$  statutory  resources  in  that  behalf;  that  in  fact  several 
of  said  towns  have  taken  no  action  whatever  towards  rais- 
ing a  road  and  bridge  fund.  And  the  said  county  board 
did,  in  pursuance  of  said  usurped  and  illegal  authority,  by 
resolution  passed  by  vote  of  said  board  at  said  meeting, 
instruct  and  order  the  county  clerk  of  said  county  to  ad- 
vertise for  bids  for  the  construction  of  said  bridges ;  said 
bids  to  be  made  to  said  county  on  or  before  the  25th  day 
•  of  August,  1885.  And  plaintiff  alleges  and  charges  the 
fact  to  be,  that  the  said  county  board  threaten,  intend  to, 
and  will,  unless  restrained  by  the  order  of  this  court,  pro- 
ceed to  receive  such  bids  and  let  the  contract  for  the 
building  of  said  bridges  by  the  said  county  board  alone, 
and  make  the  costs  thereof  a  charge  against  said  county ; 
entirely  ignoring  the  several  town  boards  of  the  towns 
wherein  said  bridges  are  situated.  And  the  plaintiffs 
allege  that  the  above  estimates  of  the  cost  of  said  bridges 
have  been  obtained  by  the  plaintiffs  from  persons  who  are 
well  informed  in  the  matter  of  bridge  building  in  this 
county,  and  the  plaintiffs  believe  such  information  to  be 
correct,  and  that  the  aggregate  cost  of  said  bridges  to  the 
county  will  not  be  less  than  $7,000,  thereby  imposing  a 
great  and  burdensome  indebtedness  upon  said  county,  and 
which  will  result  in  a  great  and  irreparable  injury  to  the 
plaintiffs,  and  to  all  of  the  tax-payers  of  said  county.'^ 
With  prayer  for  injunction  and  relief. 
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A  temporary  order  of  injunction  was  issued,  and  defend- 
ants answered  in  the  action,  admitting  the  formal  parts 
of  said  petition,  that  the  said  county  is  under  township 
organization  and  government,  that  defendants  are  the  duly 
qualified  and  acting  board  of  supervisors  of  said  county, 
and  tliat  the  plaintiffs  are  residents  of,  and  tax-payers  in, 
said  Saline  county.  But  denying,  "that  as  such  board 
they  have  assumed  the  power  to  build,  construct,  and  re- 
pair any  and  all  roads,  bridges,  and  culverts  in  said 
county,  and  are  proceeding  to  let  contracts  therefor,  but 
admit  that,  as  such  board,  they  have  advertised  for  bids 
for  the  erection  of  the  several  bridges  mentioned  in 
plaintiffs'  petition,  and  will,  if  not  restrained  from  so 
doing  by  process  of  law,  let  contracts  for  the  erection 
of  the  same.  They  all^e  that  each  of  said  bridges 
will,  if  constructed  as  intended  by  these  defendants,  be 
upon  a  public  road.  They  deny  that  the  said  several 
bridges  will  cost  the  sum  mentioned  by  plaintiffs,  but 
allege  that  the  same  will  cost  the  sum  of  $5,400,  and 
no  more,  said  sum  being  much  less  than  the  said  bridges 
would  cost  if  built  by  the  several  townships  of  said 
county. 

"They  allege  that  it  was  and  is  the  purpose  and  inten- 
tion of  defendants,  as  such  board,  to  erect  each  and  all  of 
said  bridges  entirely  from  county  funds,  to-wit,  from  the 
bridge  funds  of  said  county.  They  allege  that  defendants, 
as  such  board,  have  ample  means  under  their  control  to 
erect  each  and  all  of  said  bridges.  They  deny  that,  in  the 
matter  of  the  intended  erection  of  said  bridges,  they,  as 
such  board,  were  in  any  manner  acting  contrary  to,  or 
without  authority  of  law,"  etc. 

At  the  hearing  before  the  district  court,  a  judgment  was 
rendered  dismissing  the  action.  But  upon  notice  of 
appeal  being  given,  and  a  supersedeas  bonfl  filed  by  the 
plaintiffs,  which  said  bond  was  approved  by  the  clerk  of 
said   district   court,  it  was  ordered   that   the   injunction 
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theretofore  issued  be  continued  until  the  appeal  be  passed 
upon  in  the  supreme  court. 

The  question  here  presented  is,  whether,  in  a  county 
under  the  township  system  of  government,  the  county  l)oard 
of  supervisors  possesses  the  power  to  enter  upon  and  carry 
on  a  general  system  of  ordinary  bridge  building  through- 
out the  several  towns  of  the  county? 

At  the  date  of  the  passage  of  the  several  acts  which, 
although  altered  and  amended  in  various  particulars,  yet 
maintaining  most  of  their  original  provisions,  constitute 
chapters  18  and  78  of  the  Compiled  Statutes  of  this  state, 
township  organization  or  government  was  unknown  to  our 
laws.  So  that  the  original  plan,  as  well  as  the  details,  of 
the  laws  in  relation  to  counties  and  county  officers,  and  to 
roads  and  bridges,  were  framed  with  reference  to  the  county 
commissioner  system  of  government  alone.  Since  the 
adoption  of  the  present  constitution,  by  virtue  of  a  pro- 
vision by  which  counties  may  adopt  the  township  system 
of  government,  there  have  been  certain  provisions  enacted 
by  way  of  amendment  to  said  chapters,  both  in  their 
application  to  counties  which  may  have  adopted  the  town- 
ship, and  to  those  remaining  under  the  county  commis- 
sioner system.  While  it  is  to  Ix;  regretted  that  these  pro- 
visions are  not  more  explicit  and  clear  in  their  application 
to  the  respective  characters  of  county  government,  yet  I 
think  them  susceptible  of  being  understood  and  applieil. 

It  is  the  chief,  if  not  the  only,  merit  of  the  townsliip 
system  over  that  of  the  county  commissioner  system  of 
government,  that  it  tends  to  localize,  as  well  the  appropri- 
ation and  disbursement,  as  the  atssessment  and  collection  of 
the  taxes.  It  gives  to  every  voter  of  the  town  where  the 
road  and  other  local  taxes  are  levied  and  coUecteil,  a  direct 
voice  in  their  expenditure,  and  in  the  designation  of  the 
objects  and  purposes  thereof.  And  this  may  be  presumed 
to  have  been  the  chief  object  which  the  people  of  Saline 
county  had  in  view  when  they  availeil  themselves  of  the 
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provision  of  the  constitution  and  the  statute,  and  passed' 
from  the  county  commissioner  to  the  township  organization. 
Chapter  18  of  the  Compiled  Statutes  is  devoted  in  its 
three  first  articles  to  the  organization,  powers,  and  duties  of 
counties  and  county  officers.  Article  IV.  of  the  chapter  is 
entitled,  "Township  organization."  Section  13  of  said 
article  is  devoted  to  the  powers  of  electors,  and  provides 
that,  "The  electors  present  at  the  annual  town-meeting  shall 
have  power  *  *  *  Eighth,  To  direct  the  raising  of 
money  by  taxation  for  the  following  purposes :  1st.  For 
constructing  or  repairing  roads  and  bridges  within  the  town 
to  the  extent  allowed  by  law.  *  *  *  4th.  For  the 
purpose  of  building  or  repairing  bridges  over  streams 
dividing  said  town  from  any  other  town."  -A^gain,  section 
17  provides  that,  "The  electors  of  each  town  shall  have 
power  at  their  annual  town-meeting  to  elect  such  town 
officers  as  may  be  required  to  be  chosen,  to  direct  the  institu- 
tion and  defense  of  suits  at  law  or  in  equity  in  which  such 
town  may  be  a  party  or  interested ;  to  direct  such  sum  to 
be  raised  in  such  town  for  the  support  and  maintenance  of 
roads  and  bridges,  or  for  any  other  purpose  provided  by 
law,  as  they  may  deem  necessary  *  *  *."  And  again,, 
section  20  provides  that,  "The  electors  at  special  town- 
meetings,  when  properly  convened,  shall  have  full  power 
to  fill  vacancies  in  any  of  the  town  offices  when  they  shall 
not  already  have  been  filled  by  appointment;  to  provide 
for  raising  money  for  repairing  highways,  or  building  or 
repairing  bridges,  in  case  of  emergency,  and  to  direct  the 
building  or  repairing  thereof.  *  *  *."  Section  54 
provides  that,  "The  moneys  necessary  to  defray  the  town 
charges  of  each  town  shall  be  levied  on  the  taxable  prop- 
erty in  such  town,  in  the  manner  prescribed  by  law  for 
raising  revenue.  The  rate  of  taxation  for  town  purposes 
shall  not  exceed,  for  roads,  two  mills  on  each  dollar  of  the 
Valuation ;  for  bridges,  two  mills  on  each  dollar  of  the 
valuation ;  for  all  other  purposes,  three  mills  on  each  dol- 
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lar  of  the  valuation.  And  if  the  electors  at  the  annual 
town-meeting  fail  to  vote  a  tax  to  pay  the  town  charges 
hereinbefore  specified,  or  the  town  board  fail  to  certify  up 
to  the  county  board  the  amount  of  the  tax  votcfl,  if  any, 
by  a  town-meeting,  then  the  county  board  shall  have 
power,  and  it  shall  be  the  duty  of  such  county  board  to 
levy  upon  the  taxable  property  in  said  town  a  tax  suffi- 
cient to  pay  all  such  town  charges.'^ 

From  a  consideration  of  the  above  provisions,  it  seems 
quite  clear  that  the  duty  is  imposed  upon  the  towns  of  a 
county  under  township  government  to  build  and  repair 
the  bridges  necessary  to  be  built  and  maintained  within  its 
limits,  and  to  assist  in  building  and  repairing  those  upon 
its  boundaries,  and  in  case  of  a  failure  upon  its  part  to 
levy  the  necessary  taxes  for*  such  purpose,  in  any  year,  it 
is  the  duty  of  tlie  county  board  to  make  such  levy,  but 
such  taxes,  by  whomsoever  levied,  are  nevertheless  town 
taxes,  and  their  disbursemment  still  devolves  upon  the 
town. 

Chapter  78  is  devoted  to  roads,  and  sections  from  one 
to  90,  inclusive,  seem  to  be  applicable  to  roads  and  bridt^os 
in  counties  under  the  commissioner  system  of  government. 
Sections  91  to  102,  inclusive,  are  devoted  to  roads  and 
bridges  in  counties  under  township  government.  Si^ction 
91  provides  that,  "  In  counties  under  township  organiza- 
tion, all  moneys  paid  to  the  township  treasurer  in  dis- 
charge of  township  road  tax,  and  all  money  paid  'in 
discharge  of  labor  tax,  shall  constitute  a  township  road 
fund,  one-half  of  which  shall  be  held  by  said  treasurer, 
subject  to  the  order  of  the  town  board,  and  which  shall 
be  at  their  disposal  for  the  general  benefit  of  the  town- 
ship, for  road  and  bridge  purposes ;  the  other  half  of  such 
money  shall  be  paid  by  the  town  treasurer  to  the  overseer 
of  the  district  from  which  such  tax  is  collected,  and 
expended  by  such  overseer  only  for  the  following  pur- 
poses:    First.     For  the  construction  and  repair  of  bridges 
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and  culverts,  and  making  fire-guards  along  the  Hues  of 
the  roads.  Second.  For  the  payment  of  demands  for 
right  of  way  of  any  public  road.  Third.  For  the  pay- 
ment of  wages  of  overseers,  and  for  necessary  guide-boards. 
Fourth.  For  the  payment  of  wages  of  commissioners  of 
roads,  surveyor,  chainman,  and  other  persons  engaged  in 
locating  or  altering  any  county  road,  if  the  road  be  finally 
established  or  altered  as  hereinbefore  provided.  Fifth. 
For  work  and  repairs  on  roads." 

I  here  copy  section  97  of  the  said  chapter :  "  All  contracts 
for  the  erection  and  reparation  of  bridges  and  approaches 
thereto,  for  the  building  of  culverts  and  improvements  on 
roads,  within  the  limits  of  any  township,  the  cost  or 
expense  of  which  shall  exceed  one  hundred  dollars,  shall 
be  let  by  the  town  board  to  the  lowest  competent  bidder ; 
but  no  contract  shall  be  entered  into  for  a  greater  sum 
than  the  amount  of  money  on  hand  in  the  township  road 
fund  derived  from  the  levy  of  previous  years,  and  two- 
thirds  of  the  levy  of  the  current  year,  together  with  the 
amount  of  money  on  hand  belonging  to  the  district  where 
such  work  is  to  be  performed.  The  contract  shall  be  let 
and  the  successful  bidder  give  bond  as  provided  in  sec- 
tions 83,  84,  and  85,  for  the  letting  of  contracts  in  coun- 
ties not  under  township  organization;  and  all  the  provis- 
ions of  said  sections  shall  apply,  so  far  as  consistent,  to 
the  letting  of  contracts  provided  for  in  this  section  ;  Pro- 
vided, That  where  any  work  is  to  be  performed  or  con- 
tract let,  the  cost  of  which  is  to  be  paid  by  order  of  the 
county  board  entirely  out  of  the  county  road  fund,  or  by 
the  entire  county,  the  contract  therefor  shall  be  let  by  the 
county  board  in  the  same  manner  as  provided  in  sections 
83,  84,  and  85,  for  the  letting  of  contracts  in  counties  not 
under  township  organization." 

Section  98  provides  for  apportioning  the  expense  of 
public  work  in  townships  between  the  several  road  dis- 
tricts in  which  such  work  shall  be  performed,  etc. 
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Section  100  I  quote  in  full:  "When  it  shall  be  neces- 
sary to  build,  construct,  or  repair  any  bridge,  or  road,  in 
any  town,  which  would  be  an  unreasonable  burden  to  the 
same,  the  cost  of  which  will  be  more  than  can  be  raised 
in  one  year  by  ordinary  road  taxes  in  such  town,  the  town 
board  shall  present  a  petition  to  the  county  board  of  the 
county  in  which  such  town  is  situated,  praying  for  an  ap- 
propriation from  the  county  treasury  to  aid  in  the  build- 
ing, constructing,  or  repairing  of  such  bridge  or  road,  and 
such  county  board  may  (a  majority  of  all  the  members 
elect  voting  for  the  same)  make  an  appropriation  of  so 
much  for  that  purpose  as  in  their  judgment  the  nature  of 
the  case  requires  and  the  funds  of  the  county  will  justify  ; 
said  appropriation  to  be  expended  under  the  supervision 
of  an  authorized  agent  or  agents  of  the  county,  if  the 
county  board  shall  so  order.  In  cases  where  the  county 
grants  aid  as  aforesaid,  the  contract  shall  be  let  by 
the  town  board,  under  the  provisions  of  sections  83,  84, 
and  85." 

These  provisions,  except  those  contained  in  the  proviso 
to  section  97,  are  quite  consistent  with  those  of  chapter 
18,  hereinbefore  referred  to,  and  clearly  contemplate  the 
carrying  out  of  the  system  of  local  township  taxation, 
expenditure,  and  responsibility,  which  constitutes  the  dis- 
tinguishing feature  of  the  system  of  township  organiza- 
tion and  government.  Nor  is  it  necessary,  in  order  to 
give  effect  and  meaning  to  the  language  of  the  said 
proviso,  to  construe  it  to  give  authority  to  the  county 
board  to  take  from  the  towns  the  duty  and  responsibility 
of  building  the  local  bridges  within  their  boundaries. 
Section  68  gives  to  the  county  board  the  discretionary 
power,  whenever  there  is  sufficient  money  on  hand  in  the 
county  road  fund,  to  build  or  repair  any  bridge  or  bridges 
within  the  limits  of  any  incorporated  city  or  village  in 
their  county.  This  provision  is,  by  its  nature,  applicable 
to  counties  under  the  township,  as  well  as  those  under  the 
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commissioner  system  of  government,  and  furnishes  an 
ample  field  for  the  application  of  the  proviso  under  con- 
sideration^ without  giving  it  a  construction  and  meaning 
which  would  overturn  the  system  of  local  township  gov- 
ernment. 

This  cause  had  been  tried  and  determined  in  the  district 
court,  and  was  pending  in  this  court  on  appeal  at  the  date 
of  the  passage  of  the  act  of  1887,  entitled  "An  act  to  pro- 
vide for  the  building,  maintaining,  and  repairing  certain 
bridges  in  counties  under  township  organization"  [Laws 
1887,  Ch.  72],  and  as  said  act  repeals  none  of  the  provis- 
ions of  the  statute  in  force  when  this  controversy  arose, 
or  was  tried,  in  the  court  below,  nor  do  its  terms  make  it 
applicable  to  matters  or  rights  in  litigation,  the  important 
questions  which  will  arise  upon  the  occurrence  of  a  case 
to  which  said  act  is  applicable  will  not  be  here  consid- 
ered. The  appellees  having  filed  no  brief,  I  am  not  ad- 
vised of  the  ground  upon  which  the  action  of  the  county 
board  was  sought  to  be  sustained. 

The  decree  of  the  district  court  is  reversed,  and  the  cause 
remanded  to  that  court  with  a  direction  to  enter  a  decree 
for  the  plaintiffs  in  accordance  with  the  prayer  of  the 
petition. 

Decree  accordingly. 

The  other  judges  concur. 
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James  H.  Hamilton,  plaintiff  in  error,  v.  Hans 

P.  Lau,  defendant  in  error.  \jo_m\ 

1.  Evidence.    Under  the  code  of  civil  procedare  a  written  con- 

tract is  admissible  in  evidence  under  a  iceneral  allegation  that 
the  party  contracted,  without  indicating  how. 

2.  Trespass  de  bonis  asportatis:    damages.    In  an  action 

in  the  nature  of  tregpass  de  bonis  wportaiiSy  by  a  mortgagee  of 
goods,  in  possession,  against  a  sheriff,  for  wrongfully  levying  on 
the  same,  where  the  value  of  the  goods  taken  does  not  exceed 
the  amount  or  balance  actually  due  on  the  debt  for  which  said 
goods  were  held,  the  actual  value  of  the  goods,  Held^  To  be  the 
measure  of  the  plaintiff's  damages,  and  where  a  verdict  exceeded 
the  amount  of  such  value  the  plaintiff  was  required  to  remit 
the  excess,  or  the  verdict  would  be  set  aside. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  NoRVAL,  J. 

France  &  Harlan^  for  plaintiff  in  error,  cited :  Wcdlace 
r.  Wainwrlghty  87  Penn.  State,  263.  Page  v.  Smithy  24 
Wis.,  368.  Dickson  v,  Eaw8on,  5  Ohio  State,  218.  Boiuut 
V.  Girter,  20  Neb.,  566. 

Sedgwick  &  Power,  for  defendant  in  error. 

Cobb,  J. 

This  was  an  action  in  the  district  court  of  York  county. 
The  plaintiff,  by  his  petition,  alleged  that,  on  the  16th  day 
of  February,  1886,  one  Elon  Granger  was  the  owner  and 
in  possession  of  a  stock  of  goods,  wares,  and  merchandise 
in  the  city  of  York,  in  York  county,  and  then  indebted  to 
and  owing  plaintiff  in  the  sum  of  $950,  and  it  was  on  the 
said  day  agreed  by  and  between  the  plaintiff  and  said 
Granger  that  the  said  Granger  should  sell  and  transfer 
said  stock  of  goods,  wares,  and  merchandise  to  plaintiff, 
in  payment  of  the  said  sum  of  $950  then  due  and  owing 
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from  said  Granger  to  plaintiff,  and,  in  pursuance  of  said 
agreement,  the  said  Granger  did,  on  the  said  16th  day  of 
February,  sell  and  transfer  to  plaintiff  the  said  stock  of 
goods,  wares,  and  merchandise,  and  put  plaintiff  in  imme- 
diate, exclusive,  and  actual  possession  of  the  same,  and 
plaintiff  then  received  the  said  stock  of  goods,  wares,  and 
merchandise  in  full  satisfaction  of  said  claim  of  $950. 
Plaintiff  then  and  there  further  agreed  to  and  with  the 
said  Granger  that  in  case  plaintiff  realized  more  than  the 
sum  of  $950  out  of  said  stock  of  goods  when  the  same 
should  be  disposed  of  by  plaintiff,  then,  in  that  event, 
plaintiff  would  pay  said  Granger  such  surplus,  in  addition 
to  the  sum  of  $950 ;  that  thereafter  the  plaintiff  sold  and 
disposed  of  a  part  of  the  said  stock  of  goods,  etc.,  of  the 
value  of  $380,  for  the  sum  of  $380,  and  no  more;  that 
on  the  18th  day  of  February,  1886,  the  defendant  then 
being  the  sheriff  of  York  county  aforesaid,  under  and  by 
virtue  of  a  writ  of  attachment  issued  against  the  property 
of  said  Granger  by  the  county  judge  of  said  county,  in  an 
action  then  pending  in  the  county  court  of  said  county, 
wherein  Frank  F.  Mead  was  plaintiff  and  said  Elon 
Granger  defendant,  levied  upon  and  seized  all  of  the  stock 
of  goods,  etc.,  except  that  part  of  said  stock  sold  by  plaint- 
iff for  the  said  sum  of  $380,  as  aforesaid,  and  which  said 
stock  of  goods,  etc.,  so  seized  and  levied  upon  by  defend- 
ant, as  aforesaid,  were  still  the  property  and  in  the  posses- 
sion of  plaintiff,  and  were  of  the  value  of  $575.  (Here 
follows  a  description  of  the  goods.)  And  the  said  defend- 
ant, at  the  time  he  so  levied  upon  and  seized  the  said 
goods,  etc.,  had  full  knowledge  of  plaintiff's  right  and 
ownership  therein. 

The  defendant  answered,  alleging  that  he  was  sheriff  of 
said  county,  and  that  by  virtue  of  a  certain  writ  of  attach- 
ment in  his  hands,  issued  by  the  county  judge  of  said 
county  in  a  certain  actiqn  then  pending  in  the  county 
court  of  said  county,  wherein  Frank  F.  Mead  was  plaint- 
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iff  and  said  Elou  Granger  was  defendant,  he  levied  upon 
goods,  etc.,  of  the  said  Elon  Granger  to  the  amount  and 
value  of  three  hundred  and  sixty-one  dollars  and  seventy- 
nine  cents,  and  no  more,  and  that  said  goods  etc.,  so  levied 
on  as  aforesaid  by  said  sheriff,  the  said  plaintiff  pretended 
to  be  in  the  possession  thereof. 

Defendant  admits  that,  on  the  17th  day  of  February, 
1886,  Elon  Granger  was  the  owner  of  and  in  the  posses- 
sion of  a  stock  of  goods,  etc.,  in  the  city  of  York,  etc.,  and 
denies  each  and  every  allegation  contained  in  the  petition 
not  in  said  answer  expressly  admitted. 

The  defendant  also,  in  his  said  answer,  sets  out  at  length 
the  commencement  of  an  action  in  said  county  court  by 
said  Frank  F.  Mead  against  said  Elon  Granger,  the  filing 
of  the  necessary  affidavit  and  undertaking,  and  issuance  of 
an  order  of  attachment  to  the  said  sheriff,  its  delivery  to 
him,  the  service  thereof,  by  seizing  the  said  goods,  etc. 
Also  an  all^ation  of  fraud  in  the  transfer  of  said  goods 
from  said  Granger  to  the  plaintiff,  and  an  allegation  that 
said  Granger  was  not  then  and  there  indebted  to  the 
plaintiff. 

Defendant  also,  as  the  eighth  and  separate  defense 
alleged  that  at  the  time  of  the  execution  of  the  instrument 
of  sale  by  Elon  Granger  to  H.  P.  Lau,  the  plaintiff,  the 
said  plaintiff  took  possession  of  said  goods  and  chattels, 
which  were  of  the  value  of  $1,700;  and  that  the  plaintiff 
had  and  secured  to  his  own  use  sufficient  of  the  said  goods 
and  chattels  aforesaid  to  fully  pay  and  discharge  the  claim 
of  the  plaintiff.  And  that  the  goods  and  chattels  so  sold 
by  the  plaintiff  were  of  sufficient  value  to  pay  and  dis- 
charge the  plaintiff  ^8  claim,  and  that  after  the  levy  of  the 
order  of  attachment  in  favor  of  said  Frank  F.  Mead 
against  said  Granger,  there  were  left  in  the  possession  of 
the  plaintiff,  including  the  value  of  goods  before  that  time 
sold  by  plaintiff,  goods  of  the  value  of  more  than  $1,300. 
And  the  defendant  says  that  the  goods  so  as  aforesaid  sold 
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by  plaintiff  exceed  in  value  the  daim  of  the  plaintiff  in 
the  sum  of  $350.  Wherefore  defendant  says  that  the 
elaim  of  plaintiff  against  said  Granger  has  been  fully  sat- 
isfied and  paid. 

There  was  a  trial  to  a  jury,  with  a  verdict  and  judgment 
for  the  plaintiff. 

The  defendant  brings  the  cause  to,  this  court  on  error, 
and  assigns  the  following  errors : 

1 .  For  surprise  occurring  to  defendant  (plaintiff  herein) 
at  the  trial,  in  this,  that  the  plaintiff  (defendant  herein), 
in  the  first  paragraph  of  his  petition  alleged  a  sale  of  the 
goods  in  controversy  from  one  Elon  Granger  to  plaintiff 
{defendant  herein),  and  it  turned  out  on  the  trial  that  said 
contract  was  made  at  the  same  time  said  sale  was  made,  and 
was  in  writing,  and  was  not  filed  in  the  office  of  the  county 
clerk  with  the  bill  of  sale. 

2.  The  damages  are  excessive,  appearing  to  have  been 
given  under  the  influence  of  passion  or  prejudice. 

3.  There  is  error  in  the  assessment  of  the  amount  of 
the  recovery. 

4.  The  verdict  is  not  sustained  by  sufficient  evidence. 

5.  The  verdict  is  contrary  to  law. 

t).     Errors  of  law  occurring  at  the  trial,  excepted  to. 

7.  The  verdict  is  contrary  to  the  instructions  given  by 
the  court. 

8.  The  court  erred  in  permitting  in  evidence  over  the 
objections  of  defendant  (plaintiff  herein)  the  bill  of  sale, 
Ex.  "A,"  executed  and  delivered  by  one  Elon  Granger  to 
the  plaintiff  (defendant  herein)  on  the  16th  day  of  Feb- 
ruary, 1886,  for  the  property  which  is  the  subject  of  this 
controversy. 

9.  The  court  erred  in  permitting  incompetent  and 
improper  evidence  to  go  to  the  jury  over  the  objections 
of  the  defendant  (plaintiff  herein). 

The  statute  in  relation  to  new  trial  provides,  after 
defining  new  trial,  that,  "the  former  verdict,  report,  or 
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decisions  shall  be  vacated  and  a  new  trial  granted  on  the 
application  of  the  party  aggrieved,  for  any  of  the  follow- 
ing causes  affecting  materially  the  substantial  rights  of 
such  party ;  *  *  *  Third.  Accident  or  sur- 
prise, which  ordinary  prudence  could  not  have  guarded 
against.         *         *         *''     Code,  sec.  314. 

It  is  not  pointed  out,  nor  am  I  able  to  discover  from  the 
bill  of  exceptions,  in  what  manner  the  substantial  rights 
of  the  plaintiff  in  error  were  materially  affected  by  the 
fact  that,  "  it  turned  out  on  the  trial  that  said  contract," 
referred  to  in  the  first  assignment  of  error,  "was  made  at 
the  same  time  said  sale  was  made,  and  was  in  writing,  and 
was  not  filed  in  the  office  of  the  county  clerk  with  the  bill 
of  sale."  The  sale  of  the  goods  by  Granger  to  the  plaintiff, 
as  well  as  the  agreement  of  the  plaintiff  to  pay  to  Faid 
Granger  the  amount  which  he  should  realize  from  the  sale 
of  said  goods  over  and  above  the  sum  of  $950,  are  set 
out  in  the  petition,  without  stating  whether  either  the 
sale  or  the  agreement  to  account  to  Granger  for  the  resi- 
due of  the  goods  were  evidenced  by  writing  or  not.  It 
is  stated  in  the  petition,  and  was  proved  at  the  trial,  that 
there  was  an  immediate  and  continuous  change  of  the  pos- 
session of  the  goods.  Had  this  not  been  the  case,  would 
it  have  been  necessary  that  such  sale  and  defeasance  both 
be  in  writing  and  filed  or  recorded,  in  order  to  affect  third 
persons?  But  it'  is  believed  that  such  purpose  was  effected 
by  the  change  of  the  possession  of  the  goods.  In  other 
words,  the  two  contracts,  taken  together,  amounted  to  a 
<^hattel  mortgage  with  an  especial  power  of  sale.  Without 
an  immediate  delivery,  followed  by  an  actual  and  contin- 
uous change  of  the  possession  of  the  goods,  such  mort- 
gage would  be  void  as  against  the  creditors  of  the  mort- 
gagor and  subsequent  purchasers  in  good  faith,  unless  the 
mortgage  or  a  copy  be  filed,  etc.  Comp.  Stat.,  sec.  14,  Ch. 
32.  In  order  to  be  filed,  such  mortgage,  and  the  whole 
thereof,  must  necessarily  be  in  writing.     But  these  provis- 
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ions  only  apply  to  cases  where  there  is  not  an  immediate 
delivery,  and  that  followed  by  an  actual  and  continuous 
change  of  possession  of  the  property  mortgaged.  But  the 
question  sought  to  be  raised  by  the  assignment  under  con- 
sideration probably  is,  whether  a  written  contract  is  admis- 
sible in  evidence  under  a  general  allegation  that  the  party 
contracted,  without  indicating  how.  Such  written  contract 
is  admissible  under  such  allegation  under  the  new  procedure. 
Abbott's  Trial  Evidence,  522,  and  cases  there  cited.  TuMle 
V,  Flannegarij  54  N.  Y.,  686.     Same  case,  4  Daly,  92. 

In  every  mortgage  there  is  a  trust  created,  in  a  certain 
sense,  in  favor  of  the  mortgagor,  in  respect  to  the  residue 
or  surplus  after  the  application  of  sufficient  of  the  fund 
to  satisfy  the  claim  of  the  mortgagee.  The  trust  spoken 
of  in  Bonns  r.  Carter,  20  Neb.,  566,  and  the  other  cases 
cited  by  counsel,  and  which  was  there  held  to  turn  the 
mortgage  into  an  assignment  for  the  benefit  of  creditors, 
was  a  trust  created  for  the  benefit  of  third  persons,  not 
parties  to  the  instrument.  No  case  has  gone  further  than 
this  to  my  knowledge. 

Upon  the  trial,  after  the  examination  of  F.  C.  Harrison, 
the  first  witness  on  the  part  of  the  plaintiff,  his  cross  and 
re-examination,  as  set  out  in  the  bill  of  exceptions,  the  fol- 
lowing entry  appears  :  "  It  is  agreed  between  the  parties 
that  the  value  of  the  goods  taken  by  Mr.  Mead,  and  for 
the  taking  of  which  this  suit  was  brought,  was  the 
appraised  valuation,  as  given  in  the  attachment  proceed- 
ings, $408.01. '^  Again,  after  the  plaintiff  rested  his  case, 
the  following  entry  appears :  "  It  is  admitted  by  the  par- 
ties hereto,  that  the  sheriff  levied  upon  the  goods  in  ques- 
tion on  the  18th  day  of  February,  1886,  by  virtue  of 
an  attachment  in  the  case  of  Frank  F.  Mead  t?.  Eton 
Granger,  in  the  county  court  of  York  county.  It  is 
further  admitted  by  the  parties,  that  the  goods  in  question 
so  levied  upon  were  sold  under  said  writ  of  attachment, 
and  applied  on  the  judgment  obtained  in   said  case   of 
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Frank  F.  Mead  v.  Elon  Granger j  and  that  the  amouDt  of 
said  judgment  was  $349.75."  After  the  defendant  had 
introduced  and  examined  his  first  witness,  and  before  his 
cross-examination,  the  following  entry  appears:  "The 
plaintiff  requests  leave  of  the  court  to  withdraw  his 
admission  of  value  heretofore  made,  which  is  granted  by 
the  court."  And  again,  after  the  said  witness,  Elon 
Granger,  was  cross-examined  by  the  plaintiff,  and  before 
his  re-examination  by  the  defendant,  appears  the  following 
entry  :  "  Here  defendant  is  given  leave  to  amend  his  an- 
swer, by  inserting  paragraph  8  thereto,  which  he  does. 
Defendant  elects  to  try  the  cause  on  the  question  of  pay- 
ment, and  to  strike  out  of  answer  all  allegations  inconsist- 
ent with  such  plea  of  payment."  Special  reference  is  made 
in  the  judge's  certificate  of  the  allowance  and  settlement  of 
the  bill  of  exceptions,  to  the  above  admissions,  stipulations, 
and  agreements  of  the  parties,  and  also  the  amendment  of 
pleadings.  The  only  issue,  then,  before  the  court  and 
jury  was  that  presented  by  the  eighth  or  amended  clause 
of  the  answer  of  the  defendant.  The  burden  of  proving 
this  answer  was  upon  the  defendant.  According  to  the 
allegations  of  the  petition,  the  plaintiff's  demand  and  lien 
upon  the  goods  amounted  to  $950.  He  admitted  hav- 
ing sold  goods,  before  the  levying  of  the  attachment  by 
the  defendant,  to  the  amount  of  $380,  which  deducted 
from  the  amount  of  his  claim  would  leave  $570,  besides 
interest.     The  amount  of  the  verdict  was  $495.64. 

The  court,  among  other  things,  instructed  the  jury  as 
follows :  "  And  in  case  you  find  that  the  said  balance  due 
the  plaintiff  from  Granger  exceeds  the  value  of  the  prop- 
erty attached,  then  the  measure  of  plaintiff's  damages 
will  l»e  the  actual  value  of  the  property  taken  by  the 
defendant  on  attachment  at  the  time  and  place  of  taking, 
with  seven  per  cent  interest  thereon  from  February  18, 
1886."  While  the  court  granted  the  request  of  plaintiff 
to  withdraw  his  agreement  as  to  the  value  of  the  property 
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taken  on  attachment  by  the  defendant,  no  such  request 
was  made  by,  or  granted  to,  the  defendant.  There  was 
evidence  before  the  jury  tending  to  prove  that  the  plaint- 
iff's claim  against  Granger,  after  applying  the  value  of  the 
goods  sold  by  him,  exceeded  the  amount  and  value  of  the 
goods  taken  by  the  defendant.  There  being  no  other  evi- 
dence of  the  value  of  the  goods  taken  on  attachment  by 
the  defendant,  the  amount  of  such  value,  under  the  said 
agreement,  must  be  taken  as  the  true  measure  of  the 
plaintiff's  damages.  The  amount  so  agreed  upon,  with 
seven  per  cent  interest  thereon  from  the  18th  day  of  Feb- 
ruary to  the  date  of  the  judgment,  amounts  to  $431.45, 
which  amount  is  exceeded  by  the  verdict,  $64.19. 

The  judgment  of  the  district  court  will  therefore  be 
reversed,  and  a  new  trial  awarded,  unless  the  plaintiff  shall, 
within  twenty  days  from  the  date  of  the  filing  of  this 
opinion,  enter  a  remittitur  in  this  court  of  said  sum  of 
$64.19,  in  which  case  the  judgment  will  stand  affirmed. 

Judgment  accordingly. 

The  other  judges  concur. 


Ex  PARTE  James  Donahoe. 

1.  Bastardy.    A  proceeding  under  the  bastardy  act  in  conformity 

with  the  statute,  where  the  putative  father  is  imprisoned  for 
non-compliance  with  the  order  of  the  court,  will  not  be  re- 
viewed on  application  for  a  writ  of  habeas  corpus. 

2.  :  CONSTITUTIONAL  LAW.  The  statute  providing  assess- 
ment and  imprisonment  of  the  father  is  constitutional  without 
remedy  for  the  discharge  of  the  father  other  than  security  for 
the  compliance  with  the  order  of  the  court. 

Original  application  for  a  writ  of  habeas  corpus. 

Charles  OffUtt  and  Silas  Cobb,  for  petitioner. 
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First.  That  coDstruction  should  be  given  the  bastardy 
act,  and  the  previous  adjudications  thereof,  which  will  most 
nearly  effect  the  object  of  the  statute,  best  promote  the 
ends  of  justice  between  the  parties  interested,  and  most 
certainly  accomplish  the  common  weal. 

Second.  The  imprisonment  is  not  authorized  by  the 
bastardy  statute  after  taking  the  insolvent  debtor's  oath, 
and  sections  657  and  558  of  the  code  of  civil  procedure 
apply  to  bastardy  proceedings. 

Third.  The  previous  adjudications  of  this  court  are 
not  in  conflict  with  the  construction  of  the  statute  for 
which  we  insist. 

Fourth.  It  cannot  be  said  that  this  is  an  omitted  case; 
the  l^islature  had  no  constitutional  power  to  authorize 
imprisonment  without  making  provision  for  the  discharge 
of  the  prisoner  at  some  time  and  in  some  manner,  which 
would  be  open  alike  to  all  men,  regardless  of  their  circum- 
stances or  condition  in  life. 

In  support  of  the  above  argument,  the  following  cases 
were  cited :  Perkins  v.  Mobby,  4  O.  St.,  668.  Ex  parte 
CoUrell,  13  Neb.,  194.  OoUrell  v.  State,  9  Neb.,  125. 
Kremling  v.  LaUman,  16  Neb.,  281.  Taylor  v.  Mason,  9 
Wheaton,  344.  Watson  v.  Hull,  46  Conn.,  207.  Musser 
V.  Stewart,  21  O.  St.,  356.  Hooiman  v.  Shriner,  15  O. 
St.,  43. 

We  beg  this  court's  pardon  when  we  say  that  the  money 
for  which  this  judgment  against  this  petitioner  calls  is  a 
debt.  It  is  a  "debt"  in  a  "civil  action,"  too,  within  the 
purview  of  the  constitution  of  this  state,  section  20, 
article  I. 

We  have  quoted  you  opinions  as  authority  for  saying 
that  a  bastardy  proceeding  is  a  civil  action  (9  Neb.,  127; 
14  Neb.,  210).  The  language  of  the  constitution  is,  "No 
person  shall  be  imprisoned  for  debt  in  any  action."  The 
language  then  applies  to  this  case  if  the  judgment  rendered 
against  the  petitioner  is  a  debt.     Blackstone  says,  "  The 
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legal  acceptation  of  debt  is,  a  sum  of  money  due  by  certain 
and  express  agreement,"  3  Commentaries,  154  star  page; 
but  this  language  is  used  in  his  text  to  show  the  distinc- 
tion between  the  words,  debts,  covenants,  and  promises,  and 
in  the  connection  quoted,  the  author  is  writing  specially  of 
the  common  law  form  of  the  action  of  debt,  which  no  longer 
(if  indeed  it  ever  did)  obtains  in  this  state.  We  may  now 
very  properly  speak  of  a  debt  being  due  on  what  was 
known  as  a  covenant  at  common  law.  At  common  law 
one  was  said  to  be  indebted  to  another  whenever  he  was 
bound  by  contract  to  pay  a  fixed  and  specific  quantity  of 
money,  and  the  contract  did  not  depend  upon  any  subse- 
quent valuation  to  settle  the  quantity  of  money.  In  a  less 
technical  sense  and  in  the  general  acceptation  of  the  word, 
a  debt  is  any  kind  of  a  just  demand  or  claim  for  money. 
However,  conceding  the  absolute  correctness  and  appli- 
cation of  Blackstone^s  definition,  our  contention  here  is 
proper.  The  judgment  in  this  case  is  for  a  definite  and 
certain  sum  of  money,  and  is  a  "  contract  of  record,"  and 
of  the  highest  order.  Chitty  on  Contracts,  sections  2  and 
3.     1  Bouvier's  Institutes,  chapter  IV.,  section  676. 

Cobb,  J. 

This  is  an  original  application  for  a  writ  of  habeas  cor- 
pus to  the  sheriff  of  Douglas  county. 

The  petitioner's  application  shows  that,  on  July  19, 1887. 
Hulda  Nelson,  an  unmarried  woman,  charged  him,  under 
section  1  of  an  act  entitled,  "An  act  for  the  maintenance 
and  support  of  illegitimate  children,"  Chap.  37,  374,  Comp. 
Stat.  1885,  with  the  paternity  of  her  bastard  child.  On 
his  confession  to  the  charge  he  was  held  to  bail  in  $500  to 
the  next  term  of  the  district  court,  and  failing  to  comply, 
was  committed.  When  the  charge  was  called  in  the  dis- 
trict court,  November  11th,  following,  the  putative  father 
renewed  his  confession,  an  order  of  affiliation  was  made, 
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which  charged  him  with  the  maintenance  of  the  child  in 
8100  yearly  for  fifteen  years,  ordered  him  to  give  security 
for  the  payment,  and,  in  default,  was  committed  to  jail, 
"  there  to  remain  until  he  shall  comply  with  the  requirements 
of  the  court J^ 

On  the  10th  of  December,  following,  pursuant  to  notice 
to  the  complaining  witness  and  the  county  attorney  of 
Douglas  county,  the  petitioner  was  brought  before  the  dis- 
trict court,  took  the  insolvent  debtor's  oath,  submitted 
proof  that  he  was  a  penniless  day  laborer  with  no  estate 
in  esse  or  posse,  and  was  without  income  except  from  man- 
ual labor;  that  he  had  made  diligent  eflFort  to  give  the 
security  required  to  pay  the  money,  without  avail,  and  on 
this  showing  asked  to  be  discharged  from  custody,  but 
upon  the  complaining  witness'  objection  he  was  remanded 
to  jail,  and  there  remains. 

This  proceeding,  under  the  statute,  does  not  offer  any 
remedy  for  imprisonment  under  it,  but  that  of  security  to 
comply  with  the  order  of  the  court,  nor  any  alternative 
but  that  of  payment  of  the  amount  to  the  complaining 
witness,  the  mother  of  the  child.  It  is  not  an  imprison- 
ment in  aid  of  execution  for  debt  to  be  discharged  under 
section  557  of  the  code  of  civil  procedure.  It  is  not  an 
imprisonment  for  de6<,  but  to  enforce  the  statutory  pen- 
alty under  a  conviction  of  bastardy,  involving  a  private 
injury  and  a  public  wrong,  to  be  compounded  only  by 
the  assent  of  the  complaining  witness,  or  satisfied  by  com- 
pliance with  the  terms  of  the  stiitute. 

The  statute  is  not  unconstitutional,  and  the  imprison- 
ment for  bastardy  is  not  an  imprisonment  for  debt  in  con- 
travention of  section  20,  article  I.  of  the  constitution  of 
Nebraska.  OottrelPs  Case,  13  Neb.,  193.  The  petitioner, 
by  his  own  representation,  is  shown  to  be  in  proper  custody 
under  the  forms  and  provisions  of  law,  for  an  oflFense  con- 
fessed in  open  court.  Nothing  is  withheld  or  unknown 
of  his  caption  and  detention  for  this  court  to  inquire  of, 
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nor  IS  there  any  remedy,  other  than  acquiesenoe  and  com- 
pliance with  the  law,  for  his  discharge.  The  writ  is 
denied. 

Wbtt  denied. 

The  other  judges  concur.  ^ 


c  h.  and  l.  j.  mccormick,  plaintiffs  in  erbob,  v. 
Charl  Peters,  defendant  in  error. 

1.  The  Evidence  oonsidered,  and  HM^  Insufficient  to  sastain  the 

Terdict. 

2.  Negotiable  Instruments:    principal  and  agbkt.    J.  B. 

D.,  a  banker,  bad  in  bis  possession  a  note,  past  due,  for  collec- 
tion, on  aooonnt  of  the  payees,  applied  to  the  maker,  C.  P.,  for 
payment,  who  was  unable  to  pay  in  cash,  took  from  him  in  pay- 
ment a  note  made  by  one  C.  H.,  not  yet  due,  agreeing  to  after- 
ward deliver  the  note  of  C.  P.  to  him,  but  retained  the  same 
until  after  the  C.  H.  note  became  due,  which  not  being  paid, 
returned  the  note  of  G.  P.  to  the  payees  with  the  0.  H.  note 
attached  thereto.  In  an  action  by  the  payees  against  0.  P.  on 
his  note,  commenced  about  a  year  after  the  maturity  of  the  C. 
H.  note,  which  was  unpaid  and  uncollectible,  it  being  in  evi- 
dence that  J.  B.  D.  had  no  authority  to  take  the  G.  H.  note  in 
payment  of  the  G.  P.  note,  and  there  being  no  evidence  of  any 
notice  or  knowledge  on  the  part  of  the  plaintiffs  that  said  note 
had  been  taken  in  payment,  HM^  That  the  plaintiffs  were  not 
bound  by  the  agreement  of  J.  B.  D.  to  take  said  note  in  pay- 
ment, and  a  verdict  for  the  defendant  set  aside  and  a  new  trial 
granted. 

Error  to  the  district  court  for  Valley  county.  Tried 
below  before  Tiffany,  J. 

E.  M.  Coffiny  E.  J.  ClementSy  H.  Westover,  and  T.  L. 
Redlon,  for  plaintifiFs  in  error,  cited :  Aldrieh  v,  Goodelly 
75  111.,  453.     Smith  v.  FeUon,  85  Ind.,  223.     Grove  v. 
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Roberts,  6  La.  Ann.,  210.  Lamberton  v.  mndom,  12 
Minn.,  232.  Reeves  v.  Plough,  46  Ind.,  350.  Powells  v, 
Henry,  27  Ala.,  N.  S.,  612.  Olney  v.  Jackson,  2  E.  Rep., 
712.  Marschetz  v.  Wright,  6  N.  W.  Rep.,  611.  Cole- 
brook  on  Collateral  Securities,  148.  Aldrich  v.  GoodeU, 
75  111.,  453.  Powells  v.  Henry,  27  Ala.,  N.  S.,  615; 
Wells  V.  Wells,  53  Vt,  1.  Robinson  v.  Hurley,  11  la., 
410.  Rice  V.  Benedict,  19  Mich.,  132.  Hughes  v.  Kel- 
logg, 3  Neb.,  194.  MeOormidi  v.  Keith,  8  Id.,  145. 
Padfield  v.  Oreen,  85  III,  530. 

A.  M.  Robbins,  for  defendant  in  error,  cited :  Hapgood 
Plow  Cb.  V.  Martin,  16  Neb.,  27.  Wellauer  v.  Fellows,  48 
Wis.,  105.  Bank  v.  Bank,  16  Wis.,  125.  Joslin  v.  MU- 
ler,  14  Neb.,  91.  Story  on  Agency,  Sec.  244.  Doggdt^. 
Emerson,  3  Story,  700.  Brewer  v.  Sparrow,  7  B.  &  C, 
310.     1  Wait's  Actions  and  Defenses,  233. 

Cobb,  J. 

This  action  was  originally  commenced  before  a  justice 
of  the  peaqe  of  Valley  county.  Having  been  appealed  to 
the  district  court  of  said  county,  the  plaintiffs  filed  their 
petition,  setting  up  as  their  cause  of  action  against  the 
defendant  a  promissory  note  executed  by  the  defendant, 
payable  to  and  delivered  to  them,  under  date  of  August  5, 

1879,  and  payable  December  1,  1879,  for  the  sum  of  sev- 
enty-five dollars,  with  .interest  at  7  per  cent  per  annum 
from  date  until  due,  and  at  10  per  cent  after  due. 

The  defendant's  answer  admits  the  making  and  delivery 
of  the  note,  and  sets  up  that  it  was  paid  and  satisfied  in 
the  forepart  of  the  year  1880,  then  past  due;  that  the 
plaintiffs'  agents  agreed  to  take,  and  accepted  in  payment, 
the  note  of  Charles  Harrington  for  $125,  dated  January  1, 

1880,  due  in  one  year,  with  interest  at  10  per  cent  from 
tiate,  agreeing  to  pay  the  difference  to  defendant  in  ounIi 
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or  farm  machinery  as  he  should  elect,  the  plaintiffs  assum- 
ing the  risk  and  responsibility  of  collecting  the  Harring- 
ton note  without  endorsement  or  guaranty  of  defendant, 
and  agreeing  to  restore  to  defendant  his  note  now  sued 
upon,  which  they  have  failed  and  refused  to  do. 

The  defendant  claims  that  the  sum  of  $72.50  is  due  on 
account  of  the  difference  in  principal  and  interest  of  Jboth 
notes,  and  asks  judgment  therefor. 

The  plaintiffs,  in  and  by  their  reply,  deny  that  they 
purchased  the  Harrington  note^  and  all  other  allegations 
set  up  in  defense  of  their  action. 

There  was  a  trial  to  a  jury,  with  verdict  for  the  defend- 
ant for  $48.96,  which  was  set  aside  and  new  trial  granted. 

On  the  second  trial,  verdict  was  found  for  the  defendant 
for  $4.50.  The  plaintiffs  moved  for  a  new  trial,  which 
was  overruled,  and  judgment  entered  on  the  verdict. 

The  plaintiffs  bring  the  cause  to  this  court  on  error. 
They  assign  many  errors,  but  such  of  them  only  will  be 
considered  as  are  insisted  upon  in  the  brief  of  counsel,  and 
deemed  necessary  to  a  decision  of  the  case. 

1.     The  verdict  is  not  sustained  by  the  evidence. 

There  is  a  sharp  conflict  in  the  evidence  as  to  the  facts 
upon  which  the  defendant's  claim  of  payment  is  based. 
The  defendant  himself,  his  son-in-law  (Lang),  and  his 
daughter,  now  Mrs.  Williams,  testified  that,  sometime  in 
the  spring  of  1880,  C.  W.  Walthers,  local  agent  of  the 
plaintiffs  at  Sutton,  and  J.  B.  Dinsmore,  banker  of  that 
place,  called  on  the  defendant  at  his  temporary  residence 
in  the  western  part  of  Fillmore  county,  some  seven  miles 
from  Sutton,  for  the  purpose  of  collecting  the  note  sued 
on.  The  defendant  was  engaged  in  fixing  up  his  wagon, 
preparatory  to  removing  to  Valley  county,  which  purpose 
he  accomplished  some  two  weeks  later ;  that  Walthers  and 
Dinsmore  demanded  payment  of  said  note,  which  defend- 
ant declared  his  inability  to  immediately  make.  They 
then  demanded  security.     He  spoke  of  having  a  note  on 
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one  Charles  Harrington  for  $125,  to  become  due  the  fol- 
lowing January.  This  they  were  willing  to  take  as  col- 
lateral security,  but  he  refused  to  let  them  have  it  as 
<x)llateral  security,  but  that  he  gave  it  to  them  in  payment 
of  his  note  for  $75,  the  balance  of  the  Harrington  note, 
and  interest,  after  deducting  the  amount  of  defendant's 
note,  with  interest  thereon  at  ten  per  cent  per  annum,  to  be 
sent  to  the  defendant  when  the  said  Harrington  note  should 
become  due,  and  which  note  said  Walthers  and  Dinsmore 
agreed  to  collect  at  their  own  risk ;  that  defendant's  note 
was  to  be  delivered  up  immediately,  but  as  they  did  not 
have  it  with  them,  they  were  to  deliver  it  to  him  the  next 
day,  in  case  he  called  or  sent  for  it;  if  not,  it  was  to  be 
sent  to  him  by  mail. 

On  the  part  of  the  plaintiflFs,  Walthers  and  J.  B.  Dins- 
more  testified  that  they  called  on  the  defendant  for  the 
purpose  of  collecting,  or,  failing  in  that,  of  securing  the 
defendant's  note  for  seventy-five  dollars,  then  several 
months  past  due ;  that  Mr.  Dinsmore  had  the  note  with 
him ;  that  he  took  it  out  and  made  a  mental  calculation  of 
the  interest,  and  stated  the  amount  due  on  it;  that  defend- 
ant stated  his  inability  to  pay  it;  that  they  asked  him  to 
secure  it  on  his  cattle ;  that  he  declined  to  secure  it  in  that 
way,  stating  that  a  part  of  the  cattle  referred  to  were  already 
mortgaged,  and  that  the  rest  of  them  belonged  to  his  wife, 
but  that  he  had  a  note  on  Charles  Harrington,  not  yet  due, 
which  he  would  give  them  as  collateral  .security  on  the 
note;  that  they  agreed  to  take  it,  and  did  take  it  in  that 
way,  and  that  as  said  note  was  for  more  than  the  principal 
note,  they  agreed  to  return  the  overplus  to  him  when  said 
Harrington  note  was  paid.  They  deny  having  agreed  to 
oollect  it  at  their  own  risk.  They  further  testified  that  the 
Harrington  note  was  attached  to  defendant's  note,  and  both 
delivered  to  a  general  agent  of  the  plaintiffs. 

The  plaintiffs  introduced  the  deposition  of  Charles  H. 
Harrington,  in  which   he  testifies  that,  from  a  date  ten 


74    SUPREME  COURT  OF  NEBRASKA, 


McCormick  v.  Peters. 


months  prior  to  the  date  of  the  Harrington  note  becomin*^ 
due,  the  said  Charles  H.  Harrington,  the  maker  of  siiid 
note,  has  had  no  property  out  of  which  the  said  note  could 
have  been  made,  not  exempt  from  execution. 

There  was  sufficient  evidence  that  the  Harrington  note 
was  unpaid  and  in  the  hands  of  the  plaintiffs,  or  their 
attorneys,  at  the  time  of  the  iirst  trial  of  this  cause  in  the 
district  court. 

Whatever  would  probably  have  been  our  verdict,  had 
we  sat  ia  the  place  of  the  jury  who  tried  this  cause,  we 
cannot  say  that  there  is  not  evidence  to  sustain  the  finding 
of  the  jury,  in  so  far  as  it  depends  upon  the  question 
whether  the  defendant  delivered  the  Harrington  note  to 
Walthers  and  Dinsmore  in  payment  of  his  note,  or  only  as 
collateral  security.  But  in  so  far  as  it  depends  upon  the 
question  of  the  authority  of  Walthers  or  Dinsmore,  or  both 
of  them  together,  to  accept  of  the  Harrington  note,  in  pay- 
ment of  the  defendant's  note,  it  is  quite  different;  and 
more  especially,  when  we  consider  the  terms  of  the  agree- 
ment which  the  evidence  of  defendant  and  his  witnesses 
tends  to  prove  that  they  did  make.  It  is  not  claimed,  nor 
can  it  be,  that  the  mere  possession  of  the  note  by  Walthei-s 
and  Dinsmore  is  evidence  of  authority  on  their  part  to 
accept  of  the  Harrington  note  in  payment  of  it;  and  less, 
if  possible,  is  such  possession  evidence  of  authority  to  bind 
the  plaintiffs  by  an  agreement  to  pay  to  the  defendant 
the  difference  between  the  nominal  values  of  the  said 
notes  upon  the  falling  due  of  the  Harrington  note.  And 
it  may  be  said,  once  for  all,  that  there  is  no  evidence 
in  the  case  that  either  Walthers  or  Dinsmore  had,  or 
claimed  to  have,  any  authority  to  bind  the  plaintiffs  in 
respect  to  the  note  of  defendant  further  than  that  which  its 
possession  implied  and  carried. 

But,  Walthers  and  Dinsmore  having,  without  authority, 
received  the  Harrington  note  in  payment  of  the  note  of 
defendant,  have  the  plaintiffs  ratified  such  act,  or  so  acted 
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in  reference  to  the  transaction  as  to  be  estopped  to  deny  the 
authority  of  their  agents  to  do  that  which  they  did  do  in 
the  matter?  Counsel  for  defendant  in  error  cites  many 
cases  to  the  point  that  they  are.  Among  these,  and  of 
those  most  in  pointy  are:  Bank  v.  Bank,  16  Wis.,  125, 
and  Paine  v.  WUcoXy  Id.,  225-  I  quote  so  much  of  the 
syllabus  of  the  first  as  is  applicable  to  the  point  here  raised : 
'^  If  the  principal  wishes  to  repudiate  the  unauthorized  act 
of  his  agent,  he  should  do  so  when  it  is  brought  to  his 
knowledge;  and  he  cannot  avail  himself  of  an  unauthorized 
act  and  derive  a  benefit  therefrom,  and  then  repudiate  it  to 
the  injury  of  the  other  party."  Also  the  second :  "  W.  had 
obtained  a  judgment  of  foreclosure  against  A.,  who  was  the 
owner  of  the  equity  of  redemption,  and  A.  was  about  to 
appeal  from  the  judgment  and  stay  the  sale,  which  he  was 
induced  not  to  do,  upon  the  faith  of  a  verbal  agreement 
with  the  attorney  of  W.  that  the  sale  should  take  place  and 
the  property  be  bid  off  by  W.,  and  that  he  would  convoy 
the  same  to  B.,  upon  certain  conditions,  including  the  pay- 
ment of  the  amount  of  the  judgment,  with  interest  and 
costs,  which  agreement  was  to  be  reduced  to  writing  after 
sale.  W.  acquired  the  property  at  such  sale,  but  refused 
to  sign  such  agreement  or  perform  the  same,  and  denied 
the  authority  of  his  attorney  to  make  it.  Held^  1.  *  * 
2.  That  W.  could  not  adopt  the  act  of  his  attorney  so  far 
as  to  hold  the  title  acquired  at  such  sale,  and  repudiate  as 
unauthorized  the  agreement  by  which  the  sale  was  allowed 
to  take  place.'^ 

Counsel  in  the  brief  also  cite  1  Wait's  Actions  and 
Defenses,  133.  I  quote  a  part  of  the  section  cited : 
"  Where  a  principal,  with  full  knowledge  of  all  the  facts 
and  circumstances  of  a  case,  deliberately  ratifies  or  acqui- 
esces in  the  acts  or  omissions  of  his  agent,  he  will  be 
bound  as  fully  as  though  he  had  given  a  previous  author- 
ity in  relation  to  the  acts  or  omissions,  *  *  *  But 
to  render  a  ratification  binding  upon  a  principal,  it  must 
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be  made  or  founded  upon  a  full  knowledge  of  all  the 
material  facts  and  circumstances  affecting  his  interests. 
*  *  *  A  ratification  by  a  person  of  an  act  done  in  his 
behalf  by  another  without  authority,  if  made  under  a 
misapprehension,  or  in  ignorance  of  the  full  scope  of  the 
act,  is  voidable  to  the  extent  of  the  mistake." 

These  cases  and  authority  doubtless  express  the  law. 

Now,  assuming,  for  it  must  be  assumed  for  the  purpose 
of  this  opinion,  that  the  agents  of  the  plaintiffs,  without 
authority,  took  the  Harrington  note  in  payment  of  the 
note  of  the  defendant,  and  made  the  agreement  in  respect 
thereto,  as  stated  by  the  defendant  and  his  witnesses  in 
their  evidence,  have  the  plaintiffs,  with  full  knowledge  of 
all  the  facts  and  circumstances  of  the  case,  deliberately 
ratified  or  acquiesced  in  the  said  acts?  So  far  as  the 
evidence  before  us  sheds  any  light  upon  the  subject,  it  is 
to  the  effect  that  the  plaintiffs  nor  their  attorney  or  general 
agents  ever  were  informed  that  their  agents  had  taken  said 
Harrington  note  in  payment,  or  of  any  of  the  facts  or  cir- 
cumstances in  connection  therewith,  but,  on  the  contrary, 
the  retention  of  the  note  of  the  defendant  by  the  ageiits> 
after  taking  the  Harrington  note,  and  the  return  of  the 
two  notes  attached  together  to  the  general  agent  of  the 
plaintiffs,  instead  of  informing  the  plaintiffs  of  the  fact 
that  the  one  had  been  taken  in  payment  of  the  other,  was 
calculated  to  inculcate  the  belief  on  the  part  of  the 
plaintiffs  that  the  defendant's  note  remained  unpaid.  The 
'  next  that  is  heard  of  the  notes  is  when  they  were,  still 
attached  together,  presented  for  payment  of  defendant's 
note  to  him,  by  Mr.  Coffin,  attorney  for  the  plaintiffs,  as 
per  his  undisputed  evidence.  It  does  not  appear  that  the 
plaintiffs  ever  presented  the  Harrington  note,  or  assumed 
any  act  of  ownership  over  it,  except  its  mere  possession. 

Counsel  for  defendant  in  error  cites  the  case  of  Hap^ 
good  Plow  Co.  V.  ilariin,  16  Neb.,  27,  to  the  point  that 
the  retention  of  the  Harrington  note  for  three  years  is 
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sufficient  to  raise  the  presumptioD  that  it  was  received  in 
payment  of  defendant's  note. 

We  have  already  seen  that,  upon  the  evidence  as  found 
by  the  jury,  the  Harrington  note  was  taken  by  the  agent^ 
Dinsmore,  in  payment  of  the  note  of  defendant.  It  is 
therefore  unnecessary  to  indulge  in  presumptions  as  to 
that.  The  question  now  under  consideration  is,  whether 
the  plaintiffs,  after  receiving  said  note,  with  the  under- 
standing on  their  part  that  it  had  been  received  by  their 
agent  as  collateral  security,  held  the  same  for  a  sufficient 
length  of  time,  or  in  other  respects  treated  it  in  such  a 
way  as  to  raise  the  presumption  that  it  was  a  payment. 
The  only  evidence  in  the  case  which  tends  to  shed  light  on 
this  point  is  that  of  the  witness,  Dinsmore,  which  I  quote: 

Q.     What  did  you  do  with  that  Harrington  note? 

A.  I  sent  it  to  J.  J.  Wogan,  general  agent  for  the 
South  Platte  country,  at  Lincoln. 

Q.  It  was  some  time  after  the  Harrington  note  was 
due? 

Q.     You  held  the  Harrington  note  until  it  was  due? 

A.     Until  after  it  was  due. 

Q,     Did  you  sue  the  Harrington  note  ? 

A.     We  did  not. 

Q,     Didn't  commence  a  suit  on  it? 

A.     We  didn't. 

Q.  You  say  you,  personally,  wasn't  acquainted  with 
this  Harrington? 

A.     I  was  not  until  aft«r  the  note  left  our  possession. 

Q.  How  long  after  the  note  left  your  possession  that 
you  got  acquainted  ? 

A.     It  was  '82  or  '83.     I  think  it  was  '82. 

There  is  therefore  no  conclusive  evidence  that  the  Har- 
rington note  left  the  hands  of  the  agent,  Dinsmore,  earlier 
than  sometime  in  the  year  1 883,  though  it  is  probable  that 
it  did  as  early  as  1882.  The  next  we  hear  of  the  note  it 
was  in  the  hands  of  the  attorney,  Coffin,  shortly  before 
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suit  was  commenced  on  the  defendant's  not€  in  the  justices' 
court.  We  are  without  evidence  as  to  when  this  was,  but 
as  the  action  was  commenced  before  W.  A.  Westover, 
justice  of  the  peace,  on  the  6th  day  of  January,  1883,  it 
must  have  been  before  that  date  that  plaintiffs'  attorney, 
Coffin,  presented  the  two  notes  to  defendant,  and  demanded 
payment  of  the  principal  note.  The  facts  of  the  case, 
therefore,  fall  far  short  of  those  of  the  case  cited,  and  fail 
to  bring  it  within  the  authority  of  that  case. 

I  therefore  see  no  escape  from  the  conclusion  that,  while 
there  is  evidence  in  the  case,  which  was  believed  by  the 
jury,  that  the  agent  or  agents  of  the  plaintiff  received  the 
Harrington  note  in  payment  of  defendant's  note  sued  on, 
there  is  no  evidence  that  such  agent  or  agents  had  author- 
ity from  the  plaintiffs  to  receive  such  note  in  payment, 
but,  on  the  contrary,  the  evidence  is  that  they  had  no 
such  authority.  Nor  is  there  evidence  that  the  act  of 
said  agents  in  receiving  said  note  in  payment  was  rati-  * 
fied  by  the  plaintiffs,  either  expressly  or  impliedly ;  nor 
that  the  said  plaintiffs  retained  the  possession  of  said  note 
long  enough  before  the  commencement  of  suit  on  the  note 
of  defendant  to  raise  a  presumption  that  they  had  received 
it  in  payment  of  the  note  sued  on,  while  the  evidence  is 
satisfactory  that  the  Harrington  note  was,  at  all  times, 
uncollectible  and  worthless. 

The  conclusion  is  therefore  irresistible,  that  the  verdict  is 
unsustained  by  the  evidence. 

There  are  two  bills  of  exception  in  the  case,  and  what 
was  evidently  intended  for  two  transcripts,  but  there  are 
but  one  set  of  instructions,  and  while  it  is  probable  that 
these  instructions  were  read  to  both  juries,  there  is  no  cer- 
tificate or  other  record  evidence  that  such '  was  the  case ; 
and  as  I  have  come  to  the  conclusion  that  there  must  be  a 
new  trial  for  the  want  of  evidence  to  sustain  the  verdict, 
neither  the  errors  based  upon  the  instructions,  or  other 
errors  occurring  at  the  trial,  will  be  examined. 
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The  jadgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


Cyrus  D.  B.  Eisemak  and  Edwin  Giddings,  appel- 
lees, V.  E.  F.  Gallagher  and  Hugh  J.  Galla- 
gher, APPELLANTS. 

1.  BealEatate:  dbsd:  mobtoaok.  Where  an  absolute  deed  is 
given  to  secure  a  loan,  it  wil\  be  treated  as  a  mortgage. 

124    TV 
dSO   184 

tain  real  estate  was  conveyed  to  one  E.  F.  G.,  by  an  absolute 

deed,  and   by  E.  F.  G.  to  bis  brother,  H.  J.  G,,  the  origina 

deed  being  in  fact  a  mortgage,  Edd^  1st,  That  H.  J.  G.  had 

notice  of  sufficient  facts  to  put  him  upon  inquiry,  and  that  he 

was  not  a  bona  fide  purchaser.     2d,  That  the  plaintiff  were 

entitled  to  redeem,  upon  paying  the  amount  of  the  loan  with 

interest. 

3.  Usury.  Where  a  borrower  goes  into  a  court  of  equity  to  seek 
relief  from  an  usurious  contract,  he  must  tender  the  amount  of 
the  principal  and  lawful  interest,  and  it  is  the  duty  of  the  court 
in  granting  relief  to  render  a  decree  for  the  actual  amount  ot 
the  loan,  with  7  per  cent  interest  thereon. 

Appeal  from  the  district  court  of  Holt  county.  Heard 
below  before  Tiffany,  J. 

Thomas  (/Day  and  H.  M,  UUley^  for  appellants. 

Cleveland  &  Meals,  for  appellees. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Holt 
county,  bj  Eiseman  et  al.,  appellees,  to  cancel  a  warranty 
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deed  made  by  Eiseman  and  Giddings  to  E.  F.  Gallagher ; 
also  to  have  a  warranty  deed  from  E.  F.  Gallagher  to  Hugh 
J.  Grallagher  set  aside,  and  to  compel  a  reconveyance  of  the 
property  to  appellees,  on  the  payment  of  $788.35,  which 
they  allege  was  a  loan.  The  theory  of  appellees  is,  that 
this  deed  was  given  as  a  mortgage,  and  they  plead  usury 
as  to  the  balance  of  the  consideration  named  in  the  bond 
or  a  reconveyance  of  the  property.  They  also  plead  a 
bond  for  reconveyance. 

The  defendant,  E.  F.  Gallagher,  prior  to  the  commence- 
ment of  this  action,  had  conveyed  the  premises  to  the  co- 
defendant,  Hugh  J,  Gallagher,  and  files  a  demurrer  to 
appellees'  petition.  Hugh  J.  Gallagher  answered  the 
petition,  and  denies  that  the  deed  from  appellees  to  E.  F. 
Gallagher  is  a  mortgage,  and  also  pleads  affirmatively  that 
he  purchased  the  property  from  E.  F.  Grallagher,  at  the 
fair  cash  value  of  the  property,  and  that  the  same  was  free 
from  all  incumbrances  of  record,  and  he  had  no  notice  of 
appellees'  claim;  and  that  in  fact  the  transaction  between 
appellees  and  E.  F.  Gallagher  was  a  bona  fide  sale.  Issues 
were  joined,  and  on  the  trial  a  decree  was  rendered  as  fol- 
lows :  "And  the  court  having  heard  the  evidence  and  the 
all^ations  of  the  parties  and  the  arguments  of  counsel, 
and  being  fully  advised  in  the  premises,  does  find :  That 
the  deed  of  conveyance  described  in  said  petition  of  the 
plaintiifs,  signed  by  C.  D.  B.  Eiseman,  Edwin  Giddings, 
and  Lydia  Giddings,  transferring  lot  No.  16,  in  block  No. 
17,  in  the  town  of  O'Neill,  county  of  Holt,  and  state  of 
Nebraska,  as  the  same  appears  on  record  in  the  recorded 
plat  of  said  village  of  O'Neill,  in  the  county  clerk's  office, 
to  E.  F.  Gallagher,  was  given  as  a  mortgage  to  secure  the 
payment  of  a  note  for  $900,  which  note  was  given  for 
borrowed  money  which  the  said  plaintiffs  borrowed  from 
the  said  defendant,  E.  F.  Gallagher,  and  that  the  plaintiffs 
are  indebted  to  the  defendant,  E.  F.  Gallagher,  on  said 
note  the  sum  of  $795,  and  that  the  balance  of  the  $900 
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for  which  said  note  was  given^  and  which  said  deed  was 
given  as  security  for^  was  usurious  interest,  and  that  the 
deed  of  conveyance  described  in  said  petition  of  plaintiffs, 
signed  by  E.  F.  Grallagher,  conveying  said  lot  16,  in  block 
17,  in  the  village  of  O'Neill,  in  the  county  of  Holt,  and 
state  of  Nebraska,  to  Hugh  J.  Gallagher,  was  fraudulent 
and  void,  and  that  the  said  Hugh  J.  Gallagher  had  notice 
of  the  fact  that  said  deed  from  plaintiffs  and  Lydia  Gid- 
diugs  to  said  E.  F.  Gallagher  was  intended  between  the 
plaintiffs  herein  and  the  defendant,  E.  F.  Gallagher,  as  a 
mortgage,  and  was  given  for  the  purpose  of  securing  said 
loan  of  money  as  aforesaid,  and  that  the  same  was  never 
recorded  as 'required  by  law.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  plaintiffs,  Cyrus  D.  B. 
Eiseman  and  Edwin  Giddings,  pay  to  the  defendant,  E.  F. 
Gallagher,  the  sum  of  $795.05,  or  pay  that  amount  into 
court  for  him  within  ten  days ;  and  that  said  E.  F.  Gal- 
lagher do,  within  20  days  from  the  date  of  this  decree, 
convey  the  premises  in  the  petition  described  to  the  said 
C.  D.  B.  Eiseman  and  Edwin  Giddings,  by  a  good  and 
sufficient  deed  with  covenants  of  warranty  against  his 
own  acts,  and  in  default  thereof  that  this  judgment  have 
the  operation  and  effect  of  such  deed. 

The  defendants  appeal. 

The  testimony  clearly  shows  that  the  deed  from  the 
plaintiff  to  E.  F.  Gallagher  was  intended  as  a  mortgage. 
The  finding  of  the  court,  therefore,  in  that  regard,  is  cor- 
rect. Hugh  J.  Gallagher  claims  to  have  paid  E.  F,  Gal- 
lagher $1,200  for  the  lot  in  question,  and  the  appellants 
insist  that  if  the  plaintiffs  redeem  they  should  pay  the 
.sura  of  $1,200,  with  interest  thereon.  If  Hugh  J.  Gal- 
lagher was  a  bonajide  purchaser,  the  rule  contended  for 
w^ould  be  applied,  but  sufficient  facts  and  circumstances 
were  known  to  him  either  actually,  or  such  as  to  make 
him  cliargeable  with  notice.  He  is  not  a  bona  fide  pur- 
chaser, therefore,  and  holds  the  land  subject  to  the  plaint- 
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iffs'  ri^ht  of  redemption.  If  Hugh  J.  Gallagher  in  his 
answer  had  sought  affirniative  relief  against  his  co-defend- 
aut,  E.  F.  Gallagher,  the  court  would  have  rendered  a 
proper  decree  in  the  premises,  but  as  no  such  relief  is 
sought,  the  court  did  not  err  in  holding  that  the  plaintiflFs 
were  not  i^equired  to  pay  Hugh  J.  Grallagher  $1,200,  with 
interest.  The  court  below  seems  to  have  found  that  there 
was  usury  in  the  transaction,  and  therefore  refused  to 
allow  the  defendants  any  interest  on  the  loan.  In  this  we 
think  the  court  erred.  The  rule  is,  that  if  the  lender  goes 
into  court  to  enforce  the  contract,  the  defendant  may  set 
up  the  defense  of  usury  without  a  tender  of  the  amount 
due.  Where,  however,  a  borrower  goes  into  a  court  of 
.equity  to  obtain  relief  against  the  usurious  contract,  he 
must  offer  to  pay  what  is  really  and  bona  fde  due  to  the 
lender.     Story  Eq.  Jur.,  Sec,  301. 

In  Rogers  v,  Rathbun,  1  Johns.  Ch.,  368,  the  chancellor 
says :  "  It  is  a  settled  principle,  that  he  who  seeks  equity 
must  do  equity ;  and  if  the  borrower  comes  into  this  court 
for  relief  against  his  usurious  contract,  he  must  do  what  is 
right  as  between  the  parties,  by  bringing  into  court  the 
money  actually  advanced,  with  the  legal  interest,  and  then 
the  court  will  lend  him  its  aid  as  against  the  usurious  excess. 
To  compel  a  discovery  without  such  offer,  would  be  against 
the  fundamental  doctrine  of  this  court,  which  will  not 
force  a  discovery  that  is  to  lead  to  a  forfeiture.  Bosanquet 
V.  Dashwoody  Cases  Temp.,  Talbot,  38.  Fritzroy  v.  Gwil- 
Urn,  1  Term  Rep.,  153.  Viner,  Tit.  Usury,  315.  Chan- 
ney  v.  Tahourden,  2  Atk.,  393.  Earl  of  Suffolk  v.  Green^ 
1  Atk.,  450."  See  also  Tiipper  v.  Powell,  1  Johns.  Ch., 
439.     Morgan  v.  Schermerhorn,  1  Paige  Ch.,  543. 

The  statute  of  New  York  was  changed,  after  the  decis- 
ion last  cited,  so  as  to  relieve  the  borrower  without  tender 
ing  back  either  the  principal  or  interest.  Cases  decided 
under  that  statute,  therefore,  are  not  applicable. 

It  was  the  duty  of  the  borrower  to  tender  the  principal 
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and  lawful  interest.  It  was  the  duty  of  the  court  to  re- 
quire the  payment  of  both  principal  and  lawful  interest. 
The  cause  is  remanded  to  the  district  court,  with  direc- 
tions to  allow  interest  at  7  per  cent  upon  the  amount  of 
the  loan  as  found  in  the  decree,  and  as  thus  modified  the 
decree  is  affirmed. 

Decree  affirmed. 

The  other  judges  concur. 


24      83 

Michael  Wier,  appellant,  v.  Henry  Batdorf  et     ^9    ts 


1.  Deed:    bscbow.     The  leaving  of  a  deed  by  a  grantor  in  the 

hands  of  his  agents,  awaiting  the  arrival  of  certain  fnnds  of  the 
grantee,  does  not  make  snch  deed  an  escrow. 

2.     :    DKLIVERY  OF  DKED.     Where  a  contract  for  the  sale  of 

real  estate  is  entered  into  by  parol,  and  a  deed  thereupon  made 
by  the  grantor,  and  left  in  the  hands  of  his  agents  to  await  the 
arrival  of  the  money  of  the  grantee,  ffeld^  There  having  been 
no  delivery  of  the  deed,  that  it  was  not  available  as  a  memo- 
randum of  a  contract;  nor  would  a  certain  mortgage  and  notes 
executed  by  the  grantee,  but  not  delivered,  constitute  part  of 
snch  memorandum. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Neville,  J. 

James  W.  Savage,  for  appellant,  cited:  Campbell  v, 
Th/mas,  42  Wis.,  441.  Thayer  v.  Luce,  22  O.  St.,  62. 
Drury  v.  Young,  58  Md.,  546.  Me  Williams  v.  Lawless, 
15  Neb.,  135.  Baybold  v.  Raybold,  20  Pa.  St.,  308. 
Bailey  v.  Sweeting,  9  C.  B.  N.  S.,  843.  Argus  v.  Mayor, 
55  N.  Y.,  495.  Oarh  v.  Gifford,  10  Wend.,  310.  Brit- 
tain  V.  Work,  13  Neb.,  347. 
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John  CI  Oowin  and  George  B.  Lake,  for  appellees^ 
cited:  Comer  v,  Baldwin,  16  Minn.^  172.  Prutsman  t>. 
Baicer,  30  Wis.,  644.  Parker  v.  Parker,  1  Gray,  409. 
CampbeU  v.  Thomas,  42  Wis.,  437. 

Maxwell,  J. 

This  is  an  appeal  from  a  decree  in  equity. 

The  first  paragraph  in  the  petition  is  as  follows:  "The 
plaintiff  complains  of  the  defendants,  Henry  Batdorf  and 
Lovenia  Batdorf,  for  that,  on  or  about  the  first  day  of 
November,  1882,  the  said  defendant,  Henry  Batdorf, 
being  the  owner  in  fee  of  the  following  described  prem- 
ises, viz. :  The  east  half  of  the  north-east  quarter  and  the 
east  half  of  the  south-east  quarter  in  section  35,  township 
16,  range  12,  in  Douglas  county,  Nebraska,  on  the  said 
day  sold  the  same  to  the  plaintiff  for  the  sum  of  $4,160, 
payment  as  follows :  $2,000  to  be  paid  down  in  cash  on 
the  4th  day  of  November,  1882,  the  balance  to  be  in  three 
equal  payments,  notes  to  be  given  secured  by  mortgage  on 
said  premises,  and  to  become  due  in  one,  two,  and  three 
years  thereafter;  that  thereupon  said  defendants,  Henry 
Batdorf  and  his  wife,  Lovenia  Batdorf,  executed  their 
warranty  deed  in  due  form,  duly  acknowledged,  for  said 
premises,  and  delivered  the  same  in  escrow  to  the  defend- 
ants, Jones  and  Emory,  who  were  their  agents,  to  deliver 
to  this  plaintiff  on  the  4th  day  of  November,  1882,  upon 
the  payment  of  two  thousand  dollars  and  the  delivery  to 
said  Jones  and  Emory  of  the  said  notes  and  mortgage." 

There  are  other  allegations  in  the  petition,  as  to  the  exe- 
cution of  certain  notes  and  a  mortgage  by  the  plaintiff, 
ready  for  delivery  to  the  defendants.  There  is  also  an 
averment  of  performance  and  of  readiness  to  perform. 

The  defendants,  in  their  answer,  deny  the  existence  of 
any  contract  for  the  sale  of  the  real  estate  in  controversy, 
and  that  the  deed  in  question  was  delivered  to  Jones  and 
Emory  as  an  escrow. 
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On  the  trial  of  the  cause  the  court  found  the  issues  in 
favor  of  the  defendants,  and  dismissed  the  action.  The 
plaintiff'  appeals. 

The  testimony  tends  to  show  that  about  the  month  of 
October,  1882,  the  defendants  placed  the  land  in  contro- 
versy in  the  hands  of  Jones  and  Emory  to  find  a  pur- 
chaser for  the  same.  These  agents  had  no  authority  to 
sell,  but  were  to  consult  their  principals.  About  the  last 
day  of  October,  1882,  the  plaintiff  made  a  verbal  offer  of 
a  specified  sum  for  the  land  in  question.  This  was  com- 
municated verbally  by  Mr.  Jones  to  Henry  Batdorf,  and 
by  him  verbally  agreed  to.  On  the  first  day  of  Novem- 
ber, 1882,  Batdorf  and  wife  went  to  the  office  of  Jones 
and  Emory,  where  a  deed  was  prepared  for  them  to  sign. 
They  were  thereupon  advised  by  Mr.  Emory  to  go  to  a 
certain  notary  and  acknowledge  the  deed.  This  they  did. 
Henry  Batdorf  then  took  the  deed  and  returned  to  the 
office  of  Jones  and  Emory,  but  retained  the  deed  in  his 
possession.  In  the  meantime  the  plaintiff  had  executed  a 
mor'ga^e  upon  the  land  in  question,  with  certain  notes  for 
the  defendants.  These  were  in  the  plaintiff's  possession. 
The  testimony  shows  that  the  plaintiff  was  to  pay  $2,000 
in  cash  at  the  time  of  the  delivery  of  the  deed.  Instead  of 
cash,  however,  he  offered  a  certificate  of  deposit  on  a  bank 
in  the  eastern  part  of  Iowa  for  the  sum  of  $2,000.  This 
Batdorf  refused  to  receive.  A  friend  of  the  plaintiff 
thereupon  went  to  a  bank  in  the  city  of  Omaha  to  get  the 
money,  but  returned  soon  afterwards,  saying  they  would 
have  to  wait  for  the  collection  of  the  certificate.  These 
transactions  took  place  on  Tuesday,  and  as  it  was  appar- 
ent that  the  money  could  not  be  paid  at  that  time,  it 
seems  to  have  been  verbally  agreed  by  all  parties  to  wait 
until  noon  of  the  next  Saturday,  at  which  time  the  mouey 
would  be  paid.  Before  noon  on  Saturday  the  defendant, 
Batdorf,  went  to  the  office  of  his  agents,  Jones  and  Emory, 
and  asked  to  see  the  deed,  and  upon  receiving  it  put  it  in 
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his  pocket.  This  Mr.  Emory  resisted,  when  the  deed  was 
returned  to  him,  but  the  defendant  declared  that  the  con- 
tract "was  off.'^  At  12  o'clock,  however,  on  Saturday,  he 
went  to  Jones  and  Emory's  office,  but  there  was  no  tender 
of  the  money.  Just  before  2  o'clock  p.m.  on  that  day, 
Mr.  Cannon,  a  friend  of  the  plaintiff,  went  to  a  bank  in 
Omaha  and  procured  $2,000.  Whether  this  was  obtained 
from  the  certificate  heretofore  referred  to  does  not  appear, 
but  we  are  led  to  infer  that  it  was  not.  The  proof  as  to 
tender  of  the  $2,000  thus  obtained  is  conflicting,  and  in 
any  event  is  not  material.  The  question  presented  is, 
whether  the  execution  of  these  papers  without  any  deliv- 
ery would  take  the  case  out  of  the  statute  of  frauds. 

The  action  is  based  upon  the  delivery  of  the  deed  in 
escrow  to  Jones  and  Emory.  A  delivery  in  escrow  is  the 
delivery  of  the  deed  to  a  stranger  with  the  direction  that 
he  shall  deliver  to  the  grantee  upon  the  fulfillment  by  the 
latter  of  some  condition,  as  the  payment  of  a  sum  of 
money,  the  performance  of  some  obligation,  or  upon  the 
happening  of  some  event,  the  grantor  reserving  the  right 
to  reclaim  the  deed  if  the  condition  is  not  fulfilled  or  the 
event  does  not  happen.  A  delivery  in  escrow  can  be 
made  only  to  a  stranger,  and  until  the  condition  be  per- 
formed and  that  deed  delivered  over,  the  estate  does  not 
pass,  but  remains  in  the  grantor.  4  Kent  Com.,  454. 
Smith  V.  Bank,  32  Vt.,  341.  Hinman  v.  Booth,  21  Wend., 
267.  Won^aU  v.  Munn,  5  N.  Y.,  238.  Patrick  v.  Me- 
Cormick,  10  Neb.,  1.  Jones  and  Emory  were  the  defend- 
ant's own  agents,  and  could  not  hold  the  deed  in  escrow, 
and  in  any  event  the  testimony  fails  to  show  authority 
in  them  to  receive  the  money  and  deliver  the  deed.  The 
deed,  therefore,  M'as  not  delivered  in  escrow. 

2.  Do  the  writings  taken  together  constitute  a  suf- 
ficient memorandum  to  take  the  ease  out  of  the  statute  of 
frauds? 

The  plaintiff  cites  the  case  of  Thayer  v.  Liice,  22  O.  S., 
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62,  to  sustain  the  position  that  such  writings  are  sufficient. 
In  that  case  there  was  a  memorandum,  as  follows  :  **  L. 
T.  Thayer  is  to  clear  off*  the  present  mortgage  within 
ninety  days.  At  that  time  J.  W.  F.  is  to  give  him  mort- 
gage for  amount  unpaid,  with  interest  from  date  of  sale. 
J.  W.  F.  is  to  pay  taxes  for  1868  (that  is,  on  a  fair  pro- 
portion of  the  lots).  J.  W.  F.  is  to  pay  ^1,875,  and  give 
mortgage  for  $937.50,  due  in  one  year,  and  same  amount 
due  in  two  years,  with  annual  interest.  May  9,  1868. 
L.  T.  Thayer.     J.  W.  Fuller." 

On  the  same  day  on  which  the  above  memorandum  was 
made  and  delivered,  Thayer  and  wife  signed  and  acknowl- 
edged an  instrument  in  writing  in  the  usual  form  of  a 
<leed  of  conveyance,  purporting  to  convey  to  the  plaintiffs. 
Luce  and  Fuller,  by  a  pertinent  description,  the  real  estate 
described  in  the  petition,  for  the  consideration  of  $3,750, 
and  thereupon  presented  the  instrument  to  Fuller,  who 
approved  of  the  same  and  returned  the  instrument  to  the 
defendant.  Upon  this  state  of  facts  the  court  decreed 
specific  performance.  This  is  the  only  case  cited  by  the 
plaintiff  w^hich  at  all  resembles  the  one  at  bar. 

It  will  be  ol)8erved  that  in  the  case  cited  the  memoran-' 
dum  was  sufficient,  except  in  failing  to  describe  the  prop- 
erty sold,  and  the  court  treated  the  acceptance  of  the 
terms  of  the  deed  by  Fuller  as  the  completion  of  the  con-^ 
tract,  and  as  identifying  the  property  sold.  The  court, 
after  saying  that  an  undelivered  deed  is  no  evidence  of  a 
subsisting  contract,  say :  "  We  think,  however,  that  a 
distinction  may  well  1x3  taken  between  an  instrument  of 
Meriting  in  the  usual  form  of  a  deed  of  conveyance,  which 
has  never  been  delivered  for  any  purpose*,  or  which  has 
been  delivered  for  the  purpose  of  transferring  title,  and  a 
like  instrument  which  has  been  delivered  merely  as  an 
evidence  on  an  executory  contract,  or  as  evidence  in  part 
of  such  contract. 

"The  distinction  exists  in  the  difference  of  intention  with 
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which  the  acts  were  performed,  and  the  true  intent  in 
either  case  must  be  determined  by  the  circumstances  of  the 
act,  by  the  res  geatce.  It  is  perfectly  clear  that  such  an 
instrument  delivered  by  the  apparent  grantor  to  the  appar- 
ent grantee,  under  such  circumstances  as  repel  the  conclu- 
sion that  a  transfer  of  title  was  intended,  is  inoperative  as  a 
conveyance.  And  it  appears  to  me  to  be  just  as  clear  that 
the  like  delivery  of  such  an  instrument,  under  circumstan- 
ces which  show  an  intention  to  make  a  proposition  to  sell 
the  property  therein  described  on  the  terms  therein  written, 
is  a  legitimate  and  proper  way  to  negotiate  a  contract  of 
sale,  and  instantly  that  the  terms  thus  proposed  are  ac- 
cepted, the  contract  of  bargain  and  sale  is  complete — not 
executed  in  fact  by  transfer  of  title,  but  executory  and  evi- 
denced by  writing  signed  by  the  vendor  within  the  mean- 
ing of  the  statute.  Nor  does  it  matter  in  whose  posses- 
sion the  instrument  may  afterwards  be  placed." 

If  the  facts  in  the  case  under  consideration  brought  it 
within  those  of  the  Ohio  case,  we  would  have  no  hesitancy 
in  enforcing  the  contract. 

In  Parker  v.  Parker,  1  Gray,  409,  the  parties  to  an 
oral  agreement  to  a  sale  of  land  went  together  to  an  attor- 
ney, and  had  a  deed  therefor  drawn,  and  the  grantor 
signed  it  and  the  grantee  paid  part  of  the  consideration, 
and  after  both  parties  had  looked  at  the  deed  and  expressed 
themselves  satisfi^  with  the  form  of  it,  the  grantor  took  it 
for  the  purpose  of  procuring  from  his  wife  a  release  of 
dower.  The  court  held  that  there  had  been  no  delivery  of 
the  deed,  and  that  it  did  not  take  effect,  either  as  a  deed  or 
as  a  memorandum  in  writing.  The  court  say  (p.  411): 
^^The  parties  separated  without  any  act  having  been  done 
equivalent  to  a  delivery  of  the  deed,  and  nothing  further 
was  done  to  give  eiSFect  to  the  instrument  as  a  deed. 
The  instrument  was  therefore  not  operative  to  pass  any 
title,  or  lay  the  foundation  for  a  bill  in  equity  to  recover 
possession  of  the  deed.     It  was  further  urged  that,  if  the 
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instmrnent  was  not  valid  as  a  deed,  it  might  be  considered 
ss  a  memorandum  in  writing,  signed  by  the  party  agree- 
ing to  convey  the  real  estate  therein  described,  and  thus 
authorize  a  decree  in  equity  to  make  a  conveyance.  But 
in  regard  to  this,  the  same  difficulty  exists.  As  a  memo- 
randum in  writing  stipulating  to  convey  the  land,  to  make 
it  operative  it  must  have  been  executed,  and  delivered  to 
the  plaintiffs,  or  some  one  in  their  behalf  See  also 
Comer  r.  Baldwin^  16  Minn.,  172.  Prutsman  v.  Baker,  30 
AVis.,  644. 

We  have  made  a  pretty  thorough  search,  but  have  been 
unable  to  find  any  case  which  sustains  the  position  that  an 
undelivered  deed  may  be  treated  as  a  memorandum  in 
writing.  A  few  cases,  perhaps,  may  be  found  where  it 
has  been  held  that  a  memorandum  need  not  be  delivered, 
but  the  better  rule  is,  that  delivery  is  required.  There  is 
a  class  of  cases  where  letters  have  been  addressed  to  a 
third  party  stating  and  affirming  the  contract,  in  which 
such  letters  may  be  used  against  the  writer  as  evidence  of 
the  contract.  It  is  sometimes  said  that  such  letters  may  be 
used  as  a  memorandum  of  the  contract.  In  fact,  however, 
such  letters  are  independent  evidence,  or  admissions  by  the 
party  to  be  charged,  of  the  existence  of  the  contract  and 
its  nature,  and  being  delivered  to  a  third  party,  and  thus 
beyond  the  control  of  the  writer  of  the  letters,  they  are 
held  to  .be  admissible  against  such  party  as  admissions  in 
writing.  In  a  proper  case  there  is  no  doubt  of  the  admis- 
sibility of  such  evidence,  but  the  rule  if  invoked  in  this 
case  would  not  aid  the  plaintiff.  Here  the  contract  rested 
in  parol,  neither  party  being  bound  until  the  delivery  and 
acceptance  of  the  deed.  The  case,  therefore,  comes  clearly 
within  the  statute  of  frauds,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Missouri  Pacific  R.  R.  Co.,  plaintiff  in  error,  v. 

GOTLIEB    MeTZGER,  DEFENDANT   IN    ERROR. 

1.  Railroads:     injuries  to  stock:    negligence:    verdict. 

In  an  action  against  a  railway  company  for  horses  killed,  the 
testimony  showed  that  the  railway  was  fenced  with  barbed  wire; 
that  at  a  point  adjoining  a  certain  bridge  the  wire  was  so  clo6» 
to  the  ground  that  the  horses  had  stepped  over  the  fence,  leav- 
ing at  least  three  bunches  of  hair  from  their  legs  on  the  barba 
of  the  wire,  and  their  tracks  were  plainly  seen  where  they  had 
crossed  the  fence.  Heldj  That  the  evidence  sustained  the  charge 
of  negligence  on  the  part  of  the  company  in  not  protecting  its 
railway  by  a  sufficient  fence,  and  that  a  verdict  for  the  fair  value 
of  the  horses  would  not  be  set  aside. 

2.  Trial:    arguments  of  counsel.     An  attorney,  in  his  argu- 

ment to  the  jury,  should  confine  his  discussion  to  the  issues  and 
the  evidence  in  the  case,  and  it  is  the  duty  of  the  trial  court  ta 
see  that  he  does  so;  and  statements  in  regard  to  the  adverse 
attorney,  not  in  evidence,  if  calculated  to  prejudice  the  jury, 
may  be  sufficient  to  set  the  verdict  aside. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Chapman,  J. 

B,  P.  Waggener  and  Beeson  &  Sullivan,  for  plaintiff  in 
error. 

3/.  A.  Hartigan,  for  defendant  in  error. 

Maxwell,  J. 

The  petition  alleges  that,  at  a  point  on  its  line  of  rail- 
road, and  not  within  the  incorporated  limits  of  any  city, 
village,  or  town,  or  public  highway,  and  at  a  point  where 
it  was  the  duty  of  the  defendant  company,  by  force  of  the 
statute,  to  erect  and  maintain  a  suitable  and  amply  suffi- 
cient fence  upon  the  sides  of  the  defendant's  line  of  rail- 
road, to  prevent  horses  from  getting  on  said  railroad,  and 
that  the  defendant  negligently,  carelessly,  and  wrongfully 
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did  neglect  and  omit  to  erect  and  maintain  a  suitable  and 
.sufficient  fence,  as  by  law  required,  to  prevent  horses  from 
getting  on  its  railroad;  but  therein  wholly  failed  and  made 
default,  and  by  reason  of  and  in  consequence  of  which  neg- 
ligence and  carelessness,  neglect  and  default  of  defendant 
company,  its  agents,  servants,  etc.,  the  horses  aforesaid,  the 
property  of  plaintiff,  by  reason  of  the  premises,  strayed  in 
and  upon,  and  got  upon  the  track  and  right  of  way  of  de- 
fendant, and  while  so  upon  said  railroad  they  and  each  of 
them  then  and  there  were  struck,  run  upon  and  against  by 
a  locomotive,  and  were  killed,  etc. 

The  material  allegations  in  the  answer  are  as  follows : 
That  at  the  point  where  the  mares  described  in  the  petition 
got  on  the  defendant's  track  the  defendant  had  erected  a  fence 
on  each  side  of  said  track,  and  thereafter  maintained  said 
fences  amply  sufficient  to  prevent  horses  from  getting  on 
said  track  at  said  point,  and  had  also  constructed  and  built 
gates  at  farm  crossings,  at  said  point,  as  required  by  law, 
and  had  in  all  respects  fully  complied  with  the  law  of  the 
state  as  to  fencing  its  tracks  and  erecting  gates  at  farm 
crossings;  that  plaintiff's  horses  trespassed  upon  the  prem- 
ises of  an  adjoining  proprietor,  upon  whose  premises  a 
private  farm  crossing  gate  had  been  erected  by  defendant, 
which  gate  was  under  the  control  of  the  owner  of  said 
land,  and,  without  any  fault  of  defendant,  its  agents,  or 
servants,  said  gate  had  been  left  open,  and  through  which 
open  gate  plaintiff's  mares  esca|)ed,  and  thereby  got  on 
defendant's  track,  and  were  injured  without  any  fault  of 
defendant,  etc. 

This  was  denieil  by  the  reply. 

The  jury  returned  a  verdict  for  $250,  which  is  consider- 
ably less  than  the  value  of  the  horses,  as  proved  on  the 
trial.  The  testimony  shows  that  the  railway  is  fenced  with 
barbed  wire,  and  that  the  wires  which  joined  up  to  the 
north  end  of  the  bridge,  where  the  horses  were  killed,  were 
but  a  few  inches  above  the  ground.     The  proof  also  shows 
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that  the  horses  in  question  had  stepped  over  the  fence  at 
that  phioe.  At  least  three  bunches  of  hair,  identified  as 
having  been  rubbed  off  the  horses'  1^,  were  found  on 
barbs  of  the  wire  where  the  horses  had  stepped  over  the 
fence,  and  their  tracks  were  plainly  seen  upon  the  ground. 
This  testimony  is  practically  uncontradicted,  and  clearly 
establishes  the  fact  that  a  neglect  to  keep  up  the  fence  was 
the  cause  of  the  loss.  The  verdict,  therefore,  is  fully  sus- 
tained by  the  evidence,  and  will  not  be  reversed,  because 
there  are  possible  theories  to  account  for  the  horses  getting 
upon  the  track  without  the  &ult  of  the  railway  company. 
Some  objection  is  made  to  the  use  of  certain  language 
in  the  argument  of  the  case  by  the  attorney  for  the  defend- 
ant in  error.  It  is  the  duty  of  an  attorney  in  arguing  a 
case  to  the  jury  to  confine  the  discussion  to  the  issue  and 
evidence  in  that  particular  case,  and  it  is  the  duty  of  the 
trial  court  to  see  that  this  rule  is  observed.  The  language 
used  in  this  case,  however,  while  objectionable,  was  not 
so  far  prejudicial  as  to  justify  a  reversal  of  the  case.  It 
is  evident  that  substantial  justice  has  been  done,  and  the 
judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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John   McBride,  plaintiff  in  error,  v.  Elias   M. 
Lathrop,  defendant  in  error. 

1.  JuriBdiction :    presumption.     All  presumptions  are  in  favor 

of  the  regularity  of  the  proceedings  of  the  district  court,  and 
its  judgments  will  not  be  reversed  unless  error  affirmatively 
appears  of  record. 

2.  Judgment:    payment:    action  to  rscoveb  baok.    A  re- 

covered a  judgment  against  B  before  a  justice  of  the  peace  of 
E.  county.  A  transcript  of  that  judgment  was  taken  and  filed 
in  the  office  of  the  clerk  of  the  district  court  of  H.  county. 
The  judgment  debtor  paid  to  the  clerk  of  the  district  court  of 
H.  county  the  amount  due  upon  the  judgment,  as  shown  by  the 
transcript  filed  in  said  court,  the  payment  being  made  under 
protest.  In  an  action  brought  by  him  against  the  clerk  to 
recover  the  money,  it  was  Held,  That  the  suit  could  not  be 
maintained,  solely,  upon  the  ground  that  the  apparent  judgment 
in  the  district  court  of  H.  county  was  void,  by  reason  of  the 
transcript  not  having  been  issued  by  the  clerk  of  the  district 
court  of  K.  county — from  a  transcript  there  filed — instead  of 
by  the  justice  of  the  peace  in  that  county  by  whom  the  judg- 
ment was  rendered. 

Error  to  the  district  court  for  Holt  county.  Tried 
l)elow  before  Kinkaid,  J. 

Weatherby  &  Kamanski,  for  plaintiff  in  error,  cited : 
King  v.  Poole,  36  Barb.,  N.  Y.,  242.  McLean  v.  Wayne 
Circuit  Judge,  52  Mich.,  257.  Ex  parte  Langston,  8 
Ohio,  699.  Clepper  v.  State,  4  Texas,  242.  Ex  parte 
Robinson,  6  McLean,  355.  Henry  v.  Tapper,  1  Williams 
(Vt.),  518.  American  Bank  v.  Inloea,  7  Md.,  380.  Con- 
over  V.  May(yr,  Etc.,  of  N.  Y.,  25  Barb.  (N.  Y.),  513. 

TMley  &  Benedict,  for  defendant  in  error,  cited :  Bou- 
vier's  Law  Dictionary,  15  Ed.,  Vol.  2,  p.  26,  Freeman 
on  Judgments,  3  Ed.,  Sees.  117, 118.  Sheldon  v.  Newton, 
3  O.  St.,  494.     Pembei^ion  v.  PoUard,  18  Neb.,  435. 
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An  action  was  instituted  in  the  county  court,  by  defend- 
ant in  error  against  plaintiff  in  error,  for  the  recovery  of 
the  sum  of  $107.21,  alleged  to  have  been  paid  by  defend- 
ant in  error  to  plaintiff  in  error,  as  shown  by  the  tran- 
script of  the  proceedings  before  the  county  court.  The 
pleadings  filed  in  that  court  are  not  attached  to  the  records, 
but  from  the  county  judge's  transcript  it  appears  that 
plaintiff  in  error  filed  an  answer  denying  the  allegations 
of  the  bill  of  particulars,  and  alleging  that  the  money 
sought  to  be  recovered  was  paid  to  him,  as  clerk  of  the 
district  court  of  Holt  county,  on  a  judgment  in  said  court 
in  favor  of  George  E.  Cheney,  and  against  defendant 
in  error.  A  reply  was  filed  denying  the  existence  of 
such  judgment,  as  well  as  the  other  all^ations  of  the 
answer. 

It  is  shown  by  the  county  judge's  transcript  that  a  trial 
was  had,  and  that  plaintiff  in  error  was  examined  as  a 
witness  on  his  own  behalf,  and  that  the  records  of  the 
district  court  containing  the  judgment  against  defendant 
in  error  and  in  favor  of  Cheney  were  offered  in  evidence, 
and  that  plaintiff  in  error  then  moved  to  dismiss  the 
action,  for  the  reason  that  the  county  court  had  no  juris- 
diction to  try  the  same.  The  motion  was  sustained  and 
the  action  dismissed,  to  which  defendant  in  error  excepted. 
The  cause  was  then  removed  to  the  district  court  by  pro- 
<;eedings  in  error,  where  the  judgment  of  the  county  judge 
was  reversed  and  the  cause  set  down  for  trial.  To  this, 
plaintiff  in  error  excepted,  and  brings  the  cause  to  this 
court  by  like  proceedings.  None  of  the  evidence  taken 
upon  the  trial  before  the  county  judge  is  preserved  in  the 
record  before  us.  We  are  therefore  left  in  doubt,  Firsty 
As  to  the  issue  presented  by  the  pleadings  and  tried  before 
the  county  judge;  and  Second^  As  to  the  evidence  upon 
which  the  judgment  of  the  district  court  was  rendered. 
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All  presumptions  being  in  favor  of  the  regularity  of  the 
proceedings  in  the  district  court,  we  must  presume  that 
the  pleadings  before  the  county  judge,  as  well  as  tlie  evi- 
dence adduced  upon  the  trial,  were  before  the  court,  and 
that  its  judgment  was  correct. 

The  question  argued  by  counsel,  as  presented  by  the 
statement  contained  in  the  briefs,  is,  that  Cheney  recovered 
a  judgment  against  defendant  in  error  before  a  justice  of 
the  peace  of  Knox  county,  and  that  a  transcript  of  such 
judgment  was  filed  in  the  office  of  the  clerk  of  the  district 
court  of  Holt  county,  without  having  been  filed  in  the  office 
of  the  clerk  of  the  district  court  of  Knox  county ;  and  that 
defendant  in  error,  finding  an  apparent  judgment  in  the 
district  court  of  Holt  county,  based  upon  the  transcript  of 
the  justice  of  the  peace  of  Knox  county,  paid  the  amount 
due  thereon  to  the  clerk,  for  the  purpose  of  canceling  the 
same,  and  soon  thereafter  brought  suit  against  plaintiff  in 
error  for  the  recovery  of  the  money  back,  upon  the  ground 
that  the  judgment  upon  which  the  money  was  paid  was 
void.  At  the  time  of  the  payment  of  the  money,  defend- 
ant in  error,  by  his  agent,  took  from  plaintiff  in  error  a 
receipt,  which  we  here  copy  : 

"O'Neill,  Neb.,  March  11,  1887. 

"  Received  from  John  W.  Drayton  the  sum  of  $107.21,  in 
full  payment  of  judgment  filed  by  George  E.  Cheney  and 
John  Benedict  against  E.  M.  Lathrop.  Said  judgment 
was  paid  by  said  John  W.  Drayton  for  E.  M.  Lathrop, 
his  agent,  and  pays  said  sum  under  protest,  and  demands 
to  have  the  same  held,  pending  action  in  error  in  Knox 
county,  Nebraska. 

"John  McBride. 
''Clerk  of  the  DiHtrid  CouH. 
"By  J.  H.  Meredith, 

''Deputy.'' 

As  the  case  must  be  tried  in  the  district  court,  we  deem 
it  proper  to  say  that,  in  our  opinion,  an  action  on  the  part 
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of  defendant  in  error  for  the  recovery  of  this  money  can- 
not be  maintained  on  the  ground,  alone,  that  the  apparent 
judgment  in  the  district  court  of  Holt  county  was  void. 
If  the  judgment  in  Knox  county  remains  unreversed  and 
in  full  force,  and  the  plaintiff  therein  caused  a  transcript 
thereof  to  be  filed  in  the  office  of  the  clerk  of  the  district 
court  of  Holt  county,  he  cannot  be  heard  to  call  in  ques- 
tion the  legality  of  his  own  proceeding.  If  defendant 
in  error  recognized  that  judgment  as  valid,  to  the  extent 
of  paying  it,  even  if  under  j)rotest,  he  cannot  afterwards 
repudiate  such  payment  and  bring  suit  against  the  clerk 
and  recover  it  back.  The  satisfaction  of  that  judgment 
would  be  a  satisfaction  of  the  judgment  in  Knox  county, 
and  the  money  would  be  held  for  the  judgment  plaintiff, 
unless  it  should  be  made  to  appear  that  the  judgment  from 
which  the  transcript  was  taken  was  canceled  by  payment 
or  by  appellate  proceedings,  and  that  the  money  remained 
in  the  hands  of  plaintiff  in  error.  In  that  event,  he  (or 
his  successor  in  office)  would  hold  it,  in  his  official 
capacity,  for  defendant  in  error,  and  would  be  required  by 
the  district  court,  by  a  summary  proceeding,  to  refund  it, 
the  satisfaction  or  cancellation  of  the  judgment  in  Knox 
county  being  a  cancellation  of  the  judgment  in  Holt  county. 
As  tiiere  is  nothing  in  the  record  before  us  by  which  we 
can  be  informed  as  to  the  ground  upon  which  either  the 
county  judge  or  district  court  acted,  we  cannot  reverse 
the  judgment  of  the  district  court.     It  is  therefore  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Cam  Alderman,  plaintiff  in  error,  v.  State  of 


1.  Criminalliaw :    felony:    infobmation.    In  a proeecation 

upon  an  information  charging  a  felony,  the  district  court,  after 
information  filed,  will  not,  upon  a  motion  to  quash,  inquire 
into  the  form  and  yalidity  of  the  complaint  upon  which  the  pre- 
liminary examination  hefore  a  magistrate  was  had,  the  crime 
alleged  being  the  same. 

2.  :  DEFECTIVE  INDICTMENT:  INFORMATION.  Where  an  in- 
dictment is  returned  by  a  grand  jury,  which,  upon  motion  to 
quash,  is  found  to  be  defective,  it  is  not  error  for  the  district 
court  to  permit  the  county  attorney  to  withdraw  the  indictment 
and  file  an  information  charging  the  same  offense  as  that  con- 
tained in  the  indictment. 

3.  Burglary:    information.    Sec.  48  of  the  criminal  code  de- 

scribes and  defines  the  crime  of  burglary.  Where  a  preliminary 
examination  was  held  upon  a  complaint  charging  the  crime  of 
burglary  with  the  intent  to  steal,  and  the  information  filed  by 
the  county  attorney  in  the  district  court  charges  the  same 
offense,  but  with  the  intent  to  commit  a  rape,  it  was  held  that 
the  same  crime,  to-wit,  burglary,  was  described,  both  in  the 
complaint  and  in  the  information. 

4.  Criminal  Law:    caption  to  information.    Where  an  in- 

formation was  filed  in  the  district  court,  the  caption  of  which 
was,  **  The  State  of  Nebraska/*  and  the  prosecution  thereunder 
was  conducted  in  the  name  of  *' State  of  Nebraska,"  this  was 
held  to  be  sufficient  compliance  with  the  provisions  of  Sec.  24 
of  Art.  6  of  the  Constitution,  which  requires  that  ^*  all  process 
shall  run  in  the  name  of  the  state  of  Nebraska,  and  all  prosecu- 
tions shall  be  conducted  in  the  name  of  the  state  of  Nebraska.  *' 

Error  to  the  district  court  for  Brown  county.     Tried 
below  before  Kinkaip,  J. 

C  H,  Bane  and  Charles  E.  Magoon,  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 
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Plaintiff  in  error  was  arrested  npon  a  warrant  issued 
by  a  justice  of  the  peace,  upon  a  complaint  charging  him 
with  a  violation  of  section  49  of  the  criminal  code.  The 
complaint  was  as  follows:  "The  complaint  of  Elizabeth 
Alexander,  of  said  wunty,  made  before  me,  A.  J.  War- 
rick, a  justice  of  the  peace  in  and  for  said  county  and 
state  of  Nebraska,  Cam  Alderman  then  and  there  being, 
did,  in  the  night  time,  break  into  a  building,  to-wit:  a 
dwelling-house,  with  force  and  arms,  in  said  county  and 
state,  and  from  said  house  did  take,  steal,  and  carry  away 
two  bed  quilts,  of  the  value  of  three  dollars;  one  bed 
quilt,  value  of  two  dollars  and  fifty  cents;  two  dress  skirts, 
value  two  dollars;  one  apron,  value  twenty-five  cents, 
all  of  the  value  of  seven  dollars  and  seventy-five  cents, 
being  the  property  of  this  affiant,  contrary  to  the  statutes 
in  such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Nebraska." 

Upon  a  preliminary  examination,  proper  cause  being 
found,  he  was  required  to  appear  before  the  district  court 
and  answer  to  said  charge.  At  the  next  session  of  the 
district  court,  a  grand  jury  returned  an  indictment  against 
him,  charging  that  on  the  6th  day  of  April,  1887,  in  the 
county  of  Brown,  and  state  of  Nebraska,  about  the  hour 
of  twelve  o'clock,  in  the  night  season  of  said  day,  in  the 
said  county,  into  a  certain  dwelling-house  of  Elizabeth 
Alexander  and  Mabel  Alexander,  situated  therein,  unlaw- 
fully, feloniously,  burglariously,  willfully,  maliciously,  and 
forcibly  did  break  and  enter,  with  the  intent  then  and 
there  to  commit  a  rape  upon  Elizabeth  Alexander  and 
Mabel  Alexander,  contrary  to  the  form  of  the  statute,  etc. 

A  motion  to  quash  the  indictment  was  interposed  by 
defendant's  counsel.  By  leave  of  court,  the  county  attor- 
ney withdrew  the  indictment,  and  filed  his  information, 
alleging  substantially  the  same  offense  as  that  charged  in 
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the  indictment,  but  corrected  the  defects  pointed  out  by 
the  motion  to  quash.  A  motion  was  then  made  to  quash 
the  information,  assigning  as  grounds  therefor,  First,  that 
the  grand  jury  was  called  at  the  then  term  of  court,  and 
an  indictment  found  by  them,  charging  the  same  offense, 
but  which  indictment  was  quashed  by  the  court  after  the 
discharge  of  the  grand  jury.  Second,  that  the  information 
was  filed  on  motion  of  the  county  attorney,  after  tlie  grand 
jury  had  been  discharged.  Third,  that  the  filing  of  the 
information  and  the  trial  of  the  defendant,  at  that  term  of 
court,  was  irregular.  Fourth,  that  the  information  was 
not  for  the  same  offense  for  which  defendant  had  been 
held  to  answer  by  the  examining  magistrate.  This  motion 
was  overruled  by  the  district  court,  to  which  ruling 
defendant  excepted.  Upon  arraignment,  a  plea  of  not 
guilty  was  entered,  when  the  cause  was  tried  to  a  jury, 
who  returned  a  verdict  of  guilty. 

There  are  three  questions  presented  by  the  brief  of 
plaintiff  in  error :  First,  that  the  complaint  on  which  the 
examination  was  had  before  the  magistrate  was  fatally  de- 
fective, in  that  it  failed^  to  allege  any  time  of  the  commis- 
sion of  the  offense.  Second,  that  the  county  attorney  had 
no  authority,  in  law,  to  withdraw  the  indictment  and  sub- 
stitute therefor  an  information.  Third,  that  the  informa- 
tion charges  a  different  offense  from  that  charged  by  the 
oomplaint  filed  before  the  magistrate. 

As  to  the  first  objection,  it  must  be  sufficient  to  say  that 
we  know  of  no  rule  of  law  which  would  entitle  a  person 
accused  of  a  crime  to  attack  the  complaint  upon  which  his 
preliminary  examination  was  had,  afl«r  the  return  of  the 
indictment  or  information.  So  far  as  the  power  of  the 
court  to  hold  its  jurisdiction  over  him  is  concerned,  the 
complaint  had  served  its  purpose,  and  could  not  then  be 
made  the  subject  of  attack. 

The  next  question  is,  as  to  the  right  of  the  county 
attorney  to  file  an  information  after  the  grand  jury  had 
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returned  an  indictment  for  the  same  offense.  It  is  appar- 
ent from  the  record  that  the  indictment  was  fatally  defect- 
ive, and  that  a  prosecution  under  it  could  not  be  sustained. 
But  no  question  can  arise  as  to  its  validity,  as  it  is  con- 
ceded to  have  been  defective. 

Section  435  of  the  criminal  code  provides  that,  "If  there 
be,  at  any  time,  pending  against  the  same  defendant  two 
or  more  indictments  for  the  same  criminal  act,  the  prose- 
cuting attorney  shall  be  required  to  elect  upon  which  lie 
will  proceed,  and  upon  trial  being  had  thereon  the  remain- 
ing indictments  shall  be  quashed." 

By  this  section  it  is  apparent  that  two  or  more  indict- 
ments could  have  been  returned  by  the  same  grand  jury 
for  the  same  criminal  act,  and  in  practice  it  often  occurs 
that  after  the  return  of  an  indictment  by  the  grand  jury 
the  prosecutor,  upon  discovering  what  may  be  a  fatal  defect 
therein,  causes  the  grand  jury  to  return  another  indictment; 
he  can  then  be  required  to  elect  upon  which  he  will  pro- 
ceed. Upon  a  trial  being  had,  the  other  indictment  or 
indictments  shall  be  quashed.  By  the  law  providing  for 
prosecutions  under  information,  the  information  must  be 
treated  as  a  substitute  for  an  indictment,  and  the  provisions 
of  the  law  governing  indictments,  or  applied  to  prosecu- 
tions thereon,  is  made  applicable  to  prosecutions  under  in- 
formations. Chapter  54  of  the  criminal  code.  The  pro- 
visions of  section  435  are  thereunder  made  applicable  to 
informations,  the  same  as  to  indictments.  It  could  not  be 
questioned  but  that  the  prosecutor  might  file  two  or  more 
informations  for  the  same  criminal  act,  and  the  same  results 
would  follow  as  in  cases  of  indictment.  The  rule  would 
not  be  varied  by  reason  of  the  fact  that  one  of  the  accusa- 
tions presented  against  the  accused  was  in  the  form  of  an 
indictment,  and  the  other  under  the  form  of  an  information. 

As  to  the  third  objection,  it  is  apparent  that  the  offense 
described  in  section  48  of  the  criminal  code  is  that  of  bur- 
glary, with  the  intent  to  commit  any  of  the  crimes  therein 
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mentioned.  This  section  is  as  follows:  "If  any  person 
shall,  in  the  night  season,  willfully,  maliciously,  and  forci- 
bly break  and  enter  into  any  dwelling-house,  kitchen, 
smoke  house,  shop,  office,  store-house,  mill,  pottery,  fac- 
tory, water  craft,  school-house,  church  or  meeting  house, 
barn  or  stable,  warehouse,  malt  house,  still-house,  railroad 
car  factory,  station-house,  or  railroad  car,  with  intent  to 
kill,  rob,  or  commit  a  rape,  or  with  intent  to  steal  prop- 
erty of  any  value,  or  commit  any  felony,  every  person  so 
offending  shall  be  deemed  guilty  of  burglary,  and  shall  l^e 
imprisoned  in  the  penitentiary  not  more  than  ten  nor  less 
than  one  year." 

The  essence  of  the  crime  is  the  breaking  into  the  build- 
ing in  the  night  season,  with  a  felonious  intent.  It  is  true 
that  an  intent  to  kill,  rob,  commit  a  rape,  or  with  intent 
to  steal  property  of  any  value,  or  to  commit  any  other 
folony,  must  accompany  the  breaking  in  order  to  make  it 
a  burglary,  under  the  provisions  of  the  section,  but  the 
commission  of  the  act  to  which  the  intent  must  apply  is 
not  a  necessary  element  of  the  crime,  the  punishment  for 
the  accomplished  act  being  provided  for  elsewhere  in  the 
criminal  code. 

The  complaint  charged  a  burglary,  under  this  section ; 
so,  also,  did  the  information.  The  crime  charged  in  the 
information  is  identically  the  same  as  the  one  charged  in 
the  complaint,  the  intent  with  which  the  burglary  was  com- 
mitted being  the  only  difference.  This  objection,  therefore, 
cannot  be  sustained. 

It  is  said  in  the  brief  of  plaintiff  in  error  that  there  is 
another  objection  to  the  complaint,  which,  it  is  contended, 
is  fatal,  and  that  is,  that  it  does  not  run  in  the  name  of 
"The  State  of  Nebraska,"  as  required  by  section  24  of 
article  6  of  the  Constitution  of  the  state,  which  is :  "All 
process  shall  run  in  the  name  of  the  'State  of  Nebraska,' 
and  all  prosecutions  shall  be  carried  on  in  the  name  of  the 
'State  of  Nebraska.'" 
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This  objection  was  not  made  in  the  motion  to  quash  the 
information,  nor  in  the  motion  for  a  new  trial,  nor  is  it 
presented  by  the  petition  in  error.  It  cannot,  therefore,  be 
properly  considered ;  yet  we  are  of  the  opinion  that  this 
objection  could  not  be  made  to  the  information  under  con- 
sideration for  the  first  time  after  verdict.  There  is  a  sub- 
stantial compliance  with  the  provisions  of  the  constitution^ 
and  the  conviction  is  therefore  not  void.  The  prosecution 
was  conducted  in  the  name  of  the  state  of  Nebraska.  The 
caption  of  the  information  is : 
"The  State  of  Nebraska,  1 
Brown  County."  / 

In  Moore  %k  Fedawa,  13  Neb.,  381,  the  order  of  sale  re- 
ferred to  in  the  information  contained  the  following  caption : 
"The  State  of  Nebraska,  1 
Lancaster  County.        j     * 

"  The  people  of  the  state  of  Nebraska  to  Joseph  Hoag- 
land,  sheriff,"  etc. 

In  writing  the  opinion  of  the  court,  Judge  Maxwell, 
in  discussing  the  question  presented  as  to  the  validity  of 
the  order  of  sale,  upon  an  objection  that  it  did  not  comply 
with  the  provision  of  the  constitution  above  referred  to, 
says:  "But  there  was  no  defect  in  the  writ  in  this  case; 
it  ran  in  the  name  of  the  state,  followed  beneath  by  the 
name  of  the  county,  and  this  was  sufficient.  Would  it  add 
anything  to  the  authority  of  such  officer  to  repeat  the 
words  ^ State  of  Nebraska'  before  his  name?  We  think 
not,  as  the  authority  sufficiently  appears.  MoPherson  v. 
Bank,  12  Neb.,  202.  This  being  so,' the  words,  'The 
people  of  the  state  of  Nebraska,'  before  the  name  of  the 
officer,  are  immaterial." 

While  the  information  cannot  be  recommended  as  a 
model  for  general  use,  yet  it  is  clear  it  is  not  void. 

The  judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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The  State  op  Nebraska,  for  the  use  of  Cuming 
County,  plaintiff  in  error,  v.  James  Moran, 
Sr.,  defendant  in  error. 

1.  Recognizance.    In  an  action  on  a  recognizance  taken  by  a 

jostice  of  the  peace  on  a  complaint  and  proceedings  nnder  chap- 
ter 37  of  the  Compiled  Statutes;  Heldf  That  the  recognizance 
-was  valid  against  a  secnrity,  although  it  whs  not  entered  of 
record  on  the  appearance  docket  of  the  district  court,  under  sec- 
tion 3H3  of  the  criminal  code. 

2.  Docket:     nunc  pro  tunc  order.     The  omission  of  docket 

entries  of  established  facts  irom  papers  properly  before  the 
court  may  be  corrected  by  nunc  pro  tune  orders  of  the  court. 

Error  to  the  district  court  of  Cuming  county.  Tried 
below  before  Wakeley,  J. 

Thomas  M.  Franae  and  Wilbur  F,  Bryant^  for  plaintiff 
in  error. 

No  appearance  for  defendant  in  error. 

Cobb,  J. 

This  is  a  review  on  error  of  the  second  trial  of  this  cause 
upon  substantially  the  facts  as  those  of  the  first  trial,  be- 
tween the  same  parties,  reported  in  18  Neb.,  536,  in  which 
it  was  held,  on  the  first  review,  that  the  defendant  was 
liable  on  his  recognizance,  as  surety,  under  section  3.,  Chap. 
37,  Comp.  Stat.,  title  "Illegitimate  Children/'  though  the 
recognizance,  taken  by  a  justice  of  the  peace,  was  not 
recorded  when  sent  up  with  the  transcript  of  the  com- 
plaint to  be  filed  in  the  clerk's  office  of  the  district  court. 

The  court  below  rendered  judgment  for  the  defendant, 
which  was  reversed  on  error  and  remanded  for  a  new  trial. 

The  second  trial  was  to  a  jury,  which  found  for  the 
plaintiff,  and  against  the  defendant,  as  surety  on  the  recog- 
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nizance,  $605.49,  with  a  special  finding  that  "the  clerk  of 
the  court  did  not  enter  upon  the  appearance  docket  the  date 
or  amount  of  the  recognizance  or  the  name  of  the  surety 
thereon,  and  that  said  matters  have  not  at  any  time  been 
entered  on  said  docket." 

The  court  refused  to  enter  judgment  on  the  verdict 
in  favor  of  plaintiff,  and  dismissed  the  case. 

It  was  objected  by  the  defendant  that  the  recognizance 
on  which  this  action  is  prosecuted  was  not  to  be  found 
"  flw  a  record^^  in  accordance  with  the  provisions  of  section 
383,  Chap.  36  of  the  criminal  code  of  this  state,  prescrib- 
ing the  duties  of  the  clerk  of  the  district  court  in  the  filing 
and  record  of  recognizance — "to  enter  the  cause  upon  the 
appearance  docket  of  the  court,  together  with  the  date  of 
the  filing  of  the  transcript  and  recognizance;  the  date  and 
amount  of  the  recognizance,  the  names  of  the  sureties,  and 
the  costs;  whereupon  the  same  shall  be  considered  as  a 
record  in  such  court,  and  proceeded  on  by  process  issuing 
out  of  said  court." 

This  prescription  is  confined  to  recognizances  in  writ- 
ing, to  be  taken  in  criminal  charges  and  proceedings,  and 
returned  with  the  transcript  to  the  clerk's  office  of  the 
district  court.  It  is  directory  as  to  the  duties  of  clerk, 
which  performed,  establishes  on  the  docket  the  date  of 
filing,  the  date  and  amount  of  recognizance,  the  names  of 
sureties,  and  the  costs,  "as  a  record  in  such  court."  This 
may  insure  the  public  convenience  and  the  perpetual 
identity  of  the  sureties.  On  these  brief  docket  entries,  if 
the  recognizance  bond  be  lost  or  destroyed,  process  may  be 
issued,  and  the  penalty  of  the  forfeited  bond  be  enforced, 
"as  a  record  in  such  court."  While  this  record  may  be  re- 
garded as  consubstantial  with  the  recognizance,  it  does  not, 
therefore,  revoke  it,  or  take  its  place  as  a  substitute  for  it, 
but  stands  as  evidence  of  it,  and  on  which  an  action  may 
be  maintained. 

It  does  not  follow  that  the  same  action  will  not  be 
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maintained  in  the  absence  of  the  docket  entries.  There 
can  be  no  warrant  under  this  statute  for  holding  that  the 
recognizance  bond  in  writing,  signed  by  the  parties,  is 
vacated,  or  voidable,  for  the  want  of  those  entries.  The 
bond  is  in  esse;  it  is  in  court ;  it  is  forfeited. 

An  additional  reason  why  the  judgment  of  the  court 
below  may  not  be  sustained  is  urged,  in  view  of  the  fact 
that  the  defendant's  recognizance  bond  was  not  taken  in  a 
criminal  action,  under  the  criminal  code,  but  was  given  in 
a  civil  action,  under  a  statute  which  does  not  require  a 
supplemental  record  of  it  to  be  made  on  the  appearance 
docket  of  the  court.  The  court  wrongfully  instructed  the 
jury  to  find  specially  the  facts,  under  a  statute  not  appli- 
cable and  not  material  to  the  issue.  It  appeal's  further 
that,  to  the  transcript  when  returned  and  filed  in  the  clerk's 
oiBoe,  the  recognizance  was  attached,  but  received  no  sep- 
arate filing  nor  docket  entry,  but  being  actually  on  file 
with  the  transcript,  it  was  competent,  under  the  order  of 
the  court,  to  have  made  the  docket  entries  complete,  at 
any  subsequent  time,  if  such  record  was  deemed  a  nec- 
essary compliance  with  the  law  to  charge  the  defendant 
and  protect  the  public. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
district  court  with  instructions  to  enter  judgment  for  the 
plaintiff  on  the  verdict  as  rendered. 

REVEIiSED  AND  REMANDED. 

The  other  judges  concur. 
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The  State,  ex  rel.  Wm.  Huse  &  Sox,  v.  The  Boariv 
OF  County  Supervisors  of  Dixon  County. 

1.  Taxes:     publication    op   notice   op  sale:     power   of 

COUNTY  BOARD.  The  power  and  duty  to  designate  the  news- 
paper in  which  the  coonty  treasurer  shall  give  notice  of  the 
sale  of  real  property  on  which  the  taxes  levied  for  the  previous 
year  shall  remain  unpaid*  as  required  by  section  109  of  chapter 
77,  Comp.  Statutes,  is,  with  certain  limitations,  vested  in  the 
board  doing  the  county  business,  in  each  county  respectively. 

2.  County  Board:    fublishinq  proceedings.    The  only  lim- 

itations upon  the  power  and  duty  of  the  county  board  of  any 
county  to  cause  to  be  published,  at  the  close  of  each  annual^ 
regular,  or  special  meeting  of  such  board,  a  brief  statement  of 
the  proceedings  thereof,  in  one  newspaper  of  general  circulation^ 
published  in  the  county,  or  to  in  like  manner  publish  their  pro- 
ceedings upon  the  equalization  of  the  assessment  roll,  is,  that 
such  publication  shall  not  be  required  unless  the  same  can  be 
done  at  an  expense  not  exceeding  one-third  of  the  legal  rates 
for  advertising  notices. 

3.     :    :     MANDAMUS.     There  being  no  lawmaking  it 

the  duty  of  a  county  board  to  let  by  contract  to  the  lowest  bid- 
der the  printing  and  publishing  of  the  delinquent  tax  list,  or 
the  proceedings  of  such  board,  a  mandamus  will  not  be  issued 
from  this  court  to  compel  such  action  by  them. 

Original  application  for  mandamus. 

W.  E.  Gantt  and  Barnes  Brothers,  for  relators. 

JIarquett,  Deweese  &  HaM,  for  respondent. 

Cobb,  J. 

This  is  an  original  application  for  a  writ  of  mandamus 
to  compel  the  board  of  supervisors  of  Dixon  county  to 
award  to  plaintiffs  the  contract  for  doing  the  printing  of 
said  county  for  the  year  1888,  and  for  publishing  the  delin- 
quent tax  list  for  the  year  1887. 


JANUAKY  TERM,  1888.  107 

Stale  V.  Dixon  County. 

The  facts  set  up  in  the  application  show  that  plaintiffs 
are  a  firm  of  printers  and  publishers,  doing  business  in 
Dixon  county.  That  as  such  partners  they  are  proprietors 
of  the  Northern  Nebraska  Journal^  a  newspaper  having  a 
j^encral  circulation  therein;  that  on  the  1st  day  of  Decem- 
ber, 1887,  the  county  clerk  of  said  county  published  in 
the  Ponca  Democrai,  a  newspaper  having  a  general  circu- 
lation therein,  estimates  of  books,  blanks,  and  stationery 
for  the  use  of  said  county  for  the  year  1888,  inviting  bids 
for  the  same;  also  in  the  same  notice  invitation  for  bids 
for  doing  the  county  printing,  including  the  publishing  of 
the  delinquent  tax  list  for  the  year  1887;  that  said  notice 
provided  that  bids  w^ould  be  received,  and,  by  the  terms  of 
the  same,  parties  were  invited  to  bid  for  the  different 
classes  and  items  contained  in  said  notice.  That  the  cost 
of  furnishing  said  books,  blanks,  and  stationery  exceals 
the  sum  of  $200 ;  that  on  the  31st  day  of  December,  1887, 
plaintiffs  filed  with  the  county  clerk  of  said  county  their 
bid  in  writing,  by  which  plaintiffs  offered  to  do  all  the 
county  printing  called  for  in  said  notice,  and  all  miscella- 
neous printing  of  whatsoever  kind  required  by  said  county 
for  the  year  1888,  for  the  sum  of  $00.25,  and  to  publish 
the  delinquent  tax  list  for  the  year  1887  for  the  sum  of  10 
cents  a  description  for  lands,  and  5  cents  a  description  for 
lots.  A  copy  of  said  bid  is  attached  to  the  petition  and 
made  part  thereof,  and  it  is  shown  in  said  petition  that 
plaintiffs  are  the  proprietors  and  publishers  of  the  North- 
ern Nebraska  Journal^  a  newspaper  of  general  circulation 
in  said  county,  and  in  which  paper  plaintiffs  propose  to  do 
said  printing;  that  on  the  31st  day  of  Dec*eraber,  1887, 
one  S.  K.  Bittenbender,  in  response  to  said  notic»e,  put  in 
a  bid,  offering  to  furnish  books,  blanks,  and  stationery,  to 
publish  supervisors'  proceedings,  road  notices,  and  the 
delinquent  tax  list ;  that  said  S.  K.  Bittenbender  offered  to 
print  the  supervisors*  proceedings  and  road  notices  without 
consideration,  and    to  publish   the   delinquent  tax  list  at 
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legal  rates ;  that  the  bid  of  said  Bittenbender  is  to  do  the 
said  printing  in  the  Ponca  Democrat,  A  cx)py  of  said  bid 
is  set  out  in  full  in  the  petition.  Petition  further  alleges 
that  said  Bittenbender,  in  his  said  bid,  entirely  fails  to 
classify  the  different  classes  and  items  to  be  furnished ;  that 
said  Bittenbender  is  neither  the  owner  nor  publisher  of 
any  newspaper  whatsoever,  as  is  shown  on  the  face  of  said 
bid,  and  that  he  has  no  newspaper  under  his  control ;  that 
the  Ponca  Democ7xit  is  published  and  controlled  by  Nelson 
&  Freyermuth,  and  not  by  said  Bittenbender;  that  plaint- 
iffs' bid  was  the  best  and  lowest  bid  made;  that  plaintiffs 
are  competent  and  responsible,  and  at  time  of  filing  said 
bid  furnished  a  good  and  sufficient  bond,  which  was  filed 
by  the  county  clerk ;  that  said  board  of  supervisors  at  its 
first  meeting  in  January  opened  all  bids  so  filed;  that  said 
board  failed  and  refused,  on  demand  being  made,  to  award 
said  bid  to  plaintiffs,  but  rejected  their  bid  and  let  the  same 
to  said  S.  K.  Bittenbender  for  a  greater  amount  than  the 
bid  by  plaintiffs. 

Plaintiffs  therefore  pray  that  a  peremptory  writ  of  man- 
damus may  issue  commanding  the  defendants  to  accept  the 
bid  of  plaintiffs  and  award  to  them  the  contract  for  said 
printing,  and  furnishing  blanks,  handbills,  etc.,  and  for 
costs. 

The  points  relied  on  by  plaintiffs,  and  which  are  shown 
by  the  petition,  are : 

First  That  they  are  the  lowest  and  best  bidders,  and 
have  in  all  things  complied  with  the  notice  inviting  bids, 
and  the  law  on  which  the  notice  is  based. 

Second.  That  tlie  bid  of  Bittender  is  void  on  its  face, 
for  the  reasons :  1st.  That  the  same  does  not  classify  the 
items  furnished,  in  the  manner  required  by  the  notice,  and 
by  section  150,  Art.  I.,  Ch.  18,  of  the  Compiled  Statutes  of 
1887,  governing  the  same.  2d.  That  it  is  shown  on  the 
face  of  bid  that  Bittenbender  is  not  the  owner,  publisher, 
nor  has  he  under  his  control  any  paper  in  which  to  do  said 
work. 
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Third.     That  bis  bid  is  void  for  want  of  cx)nsideration. 

Fourth.  That  he  proposes  to  do  said  work  in  the  Ponca 
Democrat^  and  shows  on  the  face  of  his  bid  that  he  is  not 
the  owner,  publisher,  nor  has  he  under  his  control  or  man- 
agement said  paper. 

Fifth.  That  the  contract  for  doing  the  public  printing 
of  a  county  can  be  let  only  to  a  person  or  firm  who  are 
the  owners  and  publishers,  or  have  under  their  control  a 
I^aper  of  general  circulation  in  the  county  in  which  the 
printing  is  to  be  done. 

The  principal  reasons  assigned  by  the  defendants  for 
refusing  to  let  the  contract  to  plaintiffs  were,  that  the  leg- 
i.slature  having  fixed  the  fees  for  publishing  the  delinquent 
tax  list  at  20  cents  a  description  for  lands  and  10  cents  a 
de^scription  for  lots,  that  it  could  not  be  let  for  a  less  sum. 

There  was  a  general  demurrer  by  the  re  pondents. 

Mandamus  is  doubtless  the  appropriate  remedy  for  the 
enforcement  of  an  official  duty  which  a  public  officer  or 
board  owes  to  the  public  or  an  individual,  and  refuses  to 
perform.  The  first  question  presented  by  this  application 
is,  does  the  respondent,  board,  owe  a  duty  to  the  relator? 
Underlying  this  is  the  question  whether,  under  the  law,  it . 
is  tlie  duty  of  the  county  board  to  let  the  county  printing 
by  contract  to  the  lowest  bidder?  We  are  cited  to  no  pro- 
vnsion  of  law,  nor  do  I  know  of  any,  prescribing  such 
duty.  Relators,  in  their  brief,  tacitly  admit  the  absence 
of  any  statute  prescribing  such  duty,  but  claim  that  the 
respondent,  board,  are  estopped  of  such  defense  by  having 
published  a  notice  inviting  bids  for  the  doing  of  said  work. 
But  it  does  not  appear  from  the  petition  of  relators  that 
the  county  board  have  published,  or  caused  to  be  pub- 
lished, any  notice  calling  for  such  bids.  It  does  appear 
that  such  notice  has  been  published  by  the  county  clerk. 
And  it  further  appears,  from  the  said  petition,  that  the 
notice  for  such  bids  so  published  by  the  county  clerk  was 
contained  within  the  advertisement,  required  to  be  pub- 
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lished  by  him  in  one  newspaper,  of  the  estimates  of  the 
books  and  blanks  and  stationery  required  for  the  use  of  the 
county  officers,  etc. 

Sections  149,  150,  151,  and  152,  of  chapter  18,  Comp. 
Stats.,  make  it  the  duty  of  the  county  cler  ,  in  all  coun- 
ties where  the  cost  of  furnishing  the  officers  with  books, 
blanks,  and  stationery  shall  exceed  the  sum  of  $200  per 
year,  on  or  before  the  first  day  of  December  of  each  year, 
to  prepare  separate  estimates  of  tlie  books  and  blanks  and 
f?tationery  required  for  the  use  of  the  county  officers  during 
the  coming  year,  *  *  *  and  during  the  first  week  in 
December  to  publish  a  brief  advertisement  in  one  newspaper 
published  in  his  county,  stating  the  probable  gross  number 
of  each  item  of  books,  blanks,  and  stationery  required  by 
such  county  during  the  year  following  the  first  day  of  Jan- 
uary next  ensuing,  and  inviting  bids  therefor,  etc.  These 
sections  also  make  it  the  duty  of  the  county  board  to  let 
the  supplies  for  such  purposes,  in  separate  contracts,  to  the 
lowest  competent  bidder,  who  shall  give  bond,  etc. 

It  appears  that  the  county  clerk,  in  advertising  for  bids 
for  furnishing  supplies  of  books,  blanks,  and  stationery,  as 
required  by  the  provisions  of  the  above  sections,  also  called 
for  bids  for  printing.  In  publishing  such  advertisement 
the  county  clerk  acts,  or  should  act,  under  the  law,  and  not 
under  the  direction  of  the  county  board,  to  whom  he  was 
in  no  manner  responsible,  and  who  were  in  no  manner 
responsible  for  the  manner  in  which  he  performed  such 
duty.  It  was  his  duty  to  advertise  for  bids  for  books, 
blanks,  and  stationery,  but  it  was  not  his  duty  to  advertise 
for  bids  for  printing  or  publishing.  Having  made  such 
unauthorized  publication  of  notice  for  bids  for  printing,  the 
county  clerk  is  probably  estopped  to  deny  the  validity  of 
such  call  for  bids,  but  the  county  board  certainly  are  not. 
The  statute,  by  various  provisions,  makes  it  the  duty  of 
county  treasurers,  the  county  board,  and  other  county 
officers,  to  make  publication  of  certain  notices  and  other 
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matters,  but  I  think  no  provision  of  statute  imposes  it 
upon  the  county  board,  as  an  official  duty,  to  contract  for 
the  printing  and  publication  of  such  notices  or  other  mat- 
ter, with  the  lowest  bidder  or  otherwise.  And  yet  the 
legislature  has  not  l)een  unmindful  of  the  interest  of  the 
tax-payers  of  the  several  counties  in  that  regard. 

Section  109  of  chapter  77  of  the  Compiled  Statutes, 
which  provides  for  the  sale,  on  the  first  Monday  of  Novem- 
ber of  each  year,  of  all  lands  and  lots  on  which  the  taxes 
for  the  previous  year  shall  remain  unpaid,  provides  that 
the  county  treasurer  shall  give  notice  of  such  sale  by  pub- 
lication thereof  once  a  week  for  three  consecutive  weeks, 
commencing  the  first  week  in  October  preceding  the  sale, 
in  a  newspaper  in  his  county  having  a  general  circulation 
therein ;  which  newspaper  shall  be  designated  by  the  board 
of  county  commissioners,"  etc. 

The  said  section  further  provides  that:  "The  treasurer 
shall  add  to  each  description  of  land  so  advertised  the  sum 
of  twenty  cents,  other  than  town  lots,  and  for  each  town 
lot  the  sum  of  ten  cents,  to  defray  the  expenses  of  adver- 
tising, which  sums  shall  be  added  to  the  amount  due  on 
said  land  or  lot  for  taxes,  and  collected  in  the  same  manner 
as  the  taxes.'^ 

The  effect  of  these  provisions  is  to  impose  the  duty  upon 
the  county  board  of  designating  a  newspaper  of  the  respect- 
ive county,  possessed  of  certain  prescribed  qualifications,  in 
which  to  make  such  publication.  Also  to  create  a  fund  out 
of  which  to  defray  the  expenses  thereof.  Such  newspaper 
must  be  "in  his,*'  the  county  treasurer's,  "county,"  and 
^'having  a  general  circulation  therein."  Otherwise  its 
designation  is  left  with  the  county  board  as  a  matter  of 
official  discretion.  As  to  the  rate  of  compensation  to  be 
made  for  such  publication,  that  also  is  a  matter  of  discre- 
tion on  the  part  of  the  board,  and  of  bargain  and  contract 
by  them  with  the  publisher  of  such  designated  newspaper, 
within  the  limit  of  the  fund  thus  created.     But  it  was 
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doubtless  the  judgment  of  the  legislature  that  the  sum 
provided  to  be  added  to  the  amount  due  for  taxes  on  each 
tract  and  lot,  respectively,  to  defray  the  expenses  of  such 
publication,  is  but  a  fair  rate  of  compensation  therefor. 
Were  there  any  doubt  as  to  this,  such  doubt  is  set  at  rest 
by  the  consideration  of  the  fact  that  the  statute  in  relation 
to  fees.  Chap.  28,  Sec.  17,  prescribes  as  printers'  fees  "for 
publishing  list  of  lands  upon  which  taxes  are  delinquent, 
each  description,  twenty  cents ;  lists  of  town  lots,  on  each 
description,  ten  cents." 

Section  25  of  chapter  18,  Comp.  Stats.,  prescribes,  among 
other  duties  of  the  county  board,  as  follows:  "To  cause 
to  be  published,  at  the  close  of  each  annual,  regular  or  spe- 
cial meeting  of  the  board,  a  brief  statement  of  the  proceed- 
ings thereof  in  one  newspaper  of  general  circulation  pub- 
lished in  the  county,  and  also  their  proceedings  upon  the 
equalization  of  the  assessment  roll;  Provided^  That  no 
publication  in  a  newspaper  shall  be  required  unless  the 
same  can  be  done  at  an  expense  not  exceeding  one-third  of 
the  legal  rates  for  advertising  notices." 

Section  25  of  chapter  18,  Comp.  Stats.,  prescribes  among 
other  duties  of  the  county  board,  as  follows:  "To  cause 
to  be  published,  at  the  close  of  each  annual,  r^ular  or 
special  meeting  of  the  board,  a  brief  statement  of  the  pro- 
ceedings thereof  in  one  newspaper  of  general  circulation 
published  in  the  county,  and  also  their  proceedings  upon 
the  equalization  of  the  assessment  roll;  Provided^  That  no 
publication  in  a  newspaper  shall  be  required  unless  the 
same  can  be  done  at  an  expense  not  exceeding  one-third  of 
the  legal  rates  for, advertising  notices." 

Section  17  of  chapter  28,  Comp.  Stats.,  said  chapter 
being  devoted  to  the  subject  of  "  Fees,"  provides  as  fol- 
lows :  "  For  printing  and  publishing  legal  advertisements 
in  newspapers,  as  follows :  Each  square  of  ten  lines,  for 
the  first  insertion  one  dollar.  Each  subsequent  insertion, 
for  each  square  of  ten  lines,  fifty  cents,"  etc. 
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Here  we  have  a  limitation  upon  the  duty  of  the  county 
board  to  publish  statements  of  their  proceedings,  to-wit: 
that  it  can  be  done  at  an  expense  not  exceeding  33^  cents 
per  square.  No  method  is  prescribed  to  them  for  ascertain- 
ing whether  it  can  be  done  at  such  rates  or  not.  The  con- 
clusion, therefore,  logically  follows  that  the  board  are  left 
to  their  own  sense  of  ofiScial  duty  and  responsibility  in 
selecting  their  agents  for  publishing  the  statements  of  their 
proceedings,  within  the  limits  prescribed  as  above  stated. 

The  relators  having  failed  to  establish  their  right  to  the 
action  on  the  part  of  the  county  board,  as  claimed  in  their 
petition,  a  mandamus  to  enforce  such  action  must  be  denied. 

Writ  denied. 
Keese,  Ch.  J.,  concurs. 

Maxwell,  J.,  dissents. 


84  "mi 

Frank  Colpetzer  et  al.,  appellants,  v.  The  War-  ^  ^1 

DENS  AND  Vestrymen  of  Trinity  Church  et  ~ 

AL.,  appellees. 

1.  Mechanic's  Lien.    The  lien  aecnred  to  ^  Any  person  or  snb- 

oontractor  '*  by  the  proyisions  of  section  2,  Chap.  69  of  the  Laws 
of  1881,  entitled  ^'An  act  to  amend  chapter  42  of  the  (General  Stat- 
utes, entitled,  *  Mechanics'  Liens,' ''  does  not  depend  upon  the 
terms  of  a  contract  or  agreement  expressed  or  implied  with  the 
owner  of  such  house,  etc.,  or  his  agent  mentioned  in  the  first 
section  of  said  act 

2.     .    The  above  named  act,  Held,  Not  to  be  in  derogation  of 

the  proyisions  of  the  oonstitntion  of  the  United  States,  which 
prohibits  the  several  states  from  passing  '*any  law  impairing 
the  obligation  of  contracts,"  by  reason  of  its  provisions  being 
construed  to  apply  to  buildings  already  under  contract  at  the 
time  of  the  taking  effect  of  said  act,  so  as  to  give  a  lien  thereon 
for  all  labor,  skill,  and  material  furnished  therefor  after  the 
taking  effect  of  said  act. 

8 
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Appeal,  from  the  district  court  of  I^oiiglas  county. 
Heard  below  before  Neville,  J. 

W.  J.  Connell,  for  appellants,  cited :  Ballou  v.  Black,  31 
N.  W.  E.,  673.  Conn.  Mut.  Life  v,  Cfushman,  108  U.  S., 
51.  Welch  V,  Wadsworthy  30  Conn.,  151.  Satterlee  v. 
Mathewson,  2  Peters,  380.  Dunwell  v,  Bidwell,  8  Minn., 
18.  Jackson  v.  Laniphire,  3  Peters,  290.  Templeton  v. 
Home,  82  111.,  491.  Jones  v.  Davis,  6  Neb.,  33.  Ten- 
nessee V.  Sneed,  96  U.  N.  S.,  69.  State  v.  Graham,  16 
Neb.,  74.     Bronson  v.  Kinzie,  1  How.,  321. 

George  W,  Doane,  for  appellees,  cited :  Green  v.  Biddle, 
8  Wheat.,  1.  McOracken  v.  Hayward,  2  Howard,  608. 
Bronson  v.  Kinzie,  1  How.,  311.  Gantly's  Lessee  v. 
Ewing,  3  How.,  707.  Willard  v.  Longsfreet,  2  Doug. 
(Mich.),  ]  72.  Rawley  v.  Hooker,  21  Ind.,  144.  Cooley's 
Const.  Lim.,  pp.  275,  285,  289. 

Cobb,  J. 

This  cause  is  brought  to  this  court  on  appeal  from  the 
decree  of  the  district  court  of  Douglas  county. 

On  February  24,  1883,  the  plaintiffs  filed  their  petition 
in  the  court  below,  setting  up  that  the  wardens  and  vestry- 
men of  Trinity  Church,  of  Omaha,  contracted  with  August 
Walbaum,  on  January  27,  1880,  for  the  erection  of  the 
cathedral  church  building  on  the  W.  half  of  lot  2,  and 
lots  3  and  4,  in  block  85  in  said  city,  for  the  sum  of  $25,- 
000,  due  in  four  payments,  according  to  the  progress  of 
the  work,  to  be  completed  November  1  st,  following.  The 
contractor  failing  to  comply  with  his  terms,  entered  into  a 
supplemental  contract  subsequent  to  May  19, 1881,  extend- 
ing the  time,  increasing  the  cost  $3,400,  and  substituting 
tlie  material  for  the  completion  of  the  building,  and  sub- 
sequently abandoned  the  work,  as  a  failing  contractor,  with 
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the  full  knowledge  of  the  wardens  and  vestrymen,  who 
assumed  to  procure  material,  employ  labor,  and  complete 
the  building  at  an  expense  nearly  double  that  of  the  con- 
tract price.  The  contractor  placed  the  work  in  charge  of 
Benjamin  Melquist,  as  foreman,  who  was  continued  as 
such  by  the  wardens  and  vestrymen  to  the  completion  of 
the  building.  There  was  furnished  by  plaintiffs,  who  are 
lumber  dealers  in  Omaha,  material  for  the  building,  on 
the  order  of  the  foreman,  prior  to  May  1,  1881,  amount- 
ing to  $380,  which  was  paid  by  the  wardens  and  vestry- 
men from  money  yet  due  the  contractor. 

A  second  bill  of  $880.29  for  like  material,  between  May 
1,  and  September  30, 1881,  was  presented  to  and  considered 
by  the  wardens  and  vestrymen,  and  payment  refused  as 
that  of  a  bill  against  the  contractor,  and  not  one  to  be  paid 
by  the  church  corporation.  On  this  bill  the  action  is 
brought. 

A  third  bill  for  like  material,  subsequent  to  October  1, 
1881,  and  subsequent  to  the  withdrawal  of  the  contractor, 
was  paid  by  the  wardens  and  vestrymen,  which  closed  the 
parties'  dealings. 

On  November  26,  1881,  the  plaintiffs  proceeded  to 
attach  their  lien,  under  section  2  of  the  act  entitled,  "An 
act  to  amend  chapter  42  of  the  General  Statutes  of  Ne- 
braska, entitled  '  Mechanics'  Liens,' "  approved  February 
28, 1881,  for  material  furnished  the  Trinity  Church  building 
on  lot  4  of  block  85  in  Omaha,  amounting  to  the  rejected 
bill  1880.29,  with  notice  in  the  proceedings  to  Trinity 
Church  and  to  A.  Walbaum  &  Co. 

To  the  petition  the  wardens  and  vestrymen  answered 
August  4,  1883,  that  they  have  no  knowledge  of  the  fur- 
nishing or  use  of  the  material  as  stated ;  they  deny  the 
all^ations,  and  aver  that  whatever  material  was  furnished 
was  at  the  instance  and  on  the  credit  of  A.  Walbaum,  and 
not  otherwise,  and  they  are  not  liable, 

II.     They  deny  legal  notice  of  the  mechanic's  lien,  and 
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the  l^al  steps  to  charge  them  or  the  church  property  with 
the  material  sold  and  delivered  to  A.  Walbaum. 

III.  They  deny  all  knowledge  that  there  is  no  dispute 
between  the  plaintiffs  and  Walbaum  as  to  material  fur- 
nished by  plaintiffs  to  the  contractor. 

IV.  They  deny  there  is  due  for  material  furnished 
"Walbaum  any  sum,  but  that  prior  to  this  suit  the  plaint- 
iffs assigned  the  account  to  W.  J.  Connell,  who  is  the 
owner  and  holder  thereof,  and  that  the  plaintiffs  ought 
not  to  maintain  their  action. 

V.  That  by  their  contract  with  Walbaum  he  under- 
took to  furnish  the  material  for  the  church  building,  and 
to  erect  the  same,  and  was  liable  to  a  forfeiture  of  compen- 
sation, at  a  specified  date,  on  failure  to  comply  with  his 
stipulations;  that  he  subsequently  failed  to  comply,  sus- 
pended the  work,  and  withdrew  as  contractor,  leaving 
them  to  assume  the  completion  of  the  building  at  an 
increased  cost  and  expense  above  that  of  the  contract 
price;  that  there  is  nothing  due  the  contractor,  but  he  is 
largely  indebted,  by  his  failure,  for  the  increased  cost  in  the 
erection  of  the  building;  that  they  have,  at  no  time,  been 
indebted  to  the  contractor  since  the  delivery  of  said  mate- 
rial by  the  plaintiffs  and  the  filing  of  the  account  therefor. 

The  plaintiffs  replied  October  2,  1883,  and  denied  that 
the  material  furnished  and  used  in  the  church  building 
was  solely  at  the  instance  and  on  the  credit  of  A.  Wal- 
baum, or  that  the  wardens  and  vestrymen  are  in  no  way 
liable  therefor. 

They  deny  that  at  any  time  they  transferred  their  inter- 
est in  the  account  to  W.  J.  Connell,  or  that  he  is  the  owner 
and  holder  thereof  and  entitled  to  any  amount  due  thereon ; 
and  say  they  have  no  knowledge  of,  or  means  of  knowing, 
the  terms  of  contract  between  A.  Walbaum  and  the  war- 
dens and  vestrymen,  and  deny  all  allegations  of  the  fifth 
paragraph  of  the  answer.  The  defendant,  Walbaum, 
made  no  answer. 
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There  was  a  trial  to  a  jury,  to  whom  the  folio wiDg 
instructions  were  given  in  charge,  and  special  findings 
submitted : 

"I.  The  plaintiffs  in  this  action  sue  to  foreclose  what 
tliev  allege  to  be  a  material  man's  lien  upon  the  church 
property  of  the  defendants. 

"  II.  The  defendants  answer  and  deny  tlie  existence  of 
the  allied  lien,  and  deny  the  furnishing  of  the  lumber  to 
and  for  the  church,  and  fully  deny  the  liability  of  defend- 
ants to  pay  for  said  material  if  the  same  was  furnished  as 
ull^ed. 

"III.  Certain  facts  are  submitted  to  you,  and  those 
facts  alone  you  must  pass  upon. 

"IV.  You  are  to  find  in  your  verdict  the  amount  in 
value  of  the  material  furnished  and  delivered  by  plaintiffs 
to  and  at  the  defendants'  church  property  at  south-east 
corner  of  Capitol  avenue  and  18th  street,  in  Omaha,  Ne- 
braska, under  the  alleged  contract  of  the  church  with  A. 
Walbaum,  for  use  in  the  erection  of  said  church  building, 
which  is  in  the  alleged  mechanic's  lien  sued  upon. 

"V.  You  are  also  instructed  to  find  the  amount  in 
value  of  the  lumber  and  building  material  furnished  under 
the  contract  charged  in  the  alleged  lien  which  actually  went 
into  the  building  contracted  for, 

"VI.  You  are  requested  to  find  the  date  of  the  fur- 
nishing of  the  last  item  furnished,  set  forth  in  said  items 
of  the  alleged  lien. 

"VII.  You  are  to  be  guided  in  finding  said  amount 
or  value  by  the  contract  price,  if  any,  and  if  no  contract 
price  between  the  plaintiffs  and  Walbaum,  then  the  fair 
market  value  must  govern  you  in  arriving  at  the  said 
value  of  said  alleged  material. 

"VIII.  You  are  to  take  all  the  evidence  and  circum- 
stances adduced  in  the  case,  and  give  such  weight  to  the 
testimony  of  witnesses  as  you  shall  think  right  and 
proper." 
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Under  which,  the  jury  returned  the  following  special 
verdict : 

"We,  the  jury  impaneled  to  try  certain  questions  of 
fact  as  submitted  by  the  questions  hereinafter  set  forth,  do 
find  and  answer  said  questions  as  follows,  to-wit : 

^^  First.  Was  the  lumber  and  building  material  set 
forth  in  account  attached  to  petition  furnished  and  deliv- 
ered by  plaintiffs  at  the  premises  upon  which  Trinity 
cathedral  was  being  constructed  for  the  purpose  of  being 
used  in  said  cathedral  ?     Yes. 

^^  Second.  Was  said  lumber  and  building  material  so 
furnished  and  delivered  in  pursuance  of  a  verbal  contract 
and  arrangement  with  A.  Walbaum?     Yes. 

"  Third.  Were  said  items  of  lumber  and  material  de- 
livered at  the  several  times  and  dates  set  forth,  and  upon 
a  running  and  continuous  account?     Yes. 

"  Fourth.  Were  said  items  of  lumber  and  material  act- 
ually used  in  the  construction  of  said  cathedral  building? 
Yes. 

"Fifth.  Are  the  prices  as  set  forth  in  said  account  for 
said  items  of  lumber  and  material  the  fair,  reasonable 
market  value  thereof?     Yes. 

"  Sixth.  What  was  the  date  at  which  the  last  item  on  said 
account  was  furnished  and  delivered?   September  30, 1881. 

'^Seventh.  What  amount  do  you  find  due  plaintiff  in 
said  account  for  lumber  and  material  furnished  and  deliv- 
ered by  plaintiff  for  the  construction  of  said  cathedral? 
Principal,  $880.29;  interest,  $242.04;  total,  $1,122.33.'' 

On  the  6th  day  of  May,  1886,  the  following  finding 
and  orders  were  by  the  court  made  in  the  case : 

"The  court  being  fully  advised  in  the  premises,  finds 
the  facts  submitted  to  the  jury  to  be  as  found  by  the  ver- 
dict of  the  jury  returned  and  filed  herein,  and  that  the 
said  plaintiffs  are  the  real  parties  in  interest  herein,  and 
at  the  time  the  lumber  and  material  were  delivered  for  the 
thurch,  and  at  no  time  thereafter,  were  the  wardens  and 


JANUARY  TERM,  1888.  119 

Colpeizer  v.  Trinity  Church. 

vestrymen  of  the  church  indebted  to  Walbaum  or  Wal- 
baum  &  Co. 

''But  the  court  finds  as  a  matter  of  law  that  said  plaint- 
iffs are  not  entitled  to  maintain  this  action^  or  to  recover 
any  sum  whatever  herein." 

Thereupon  judgment  was  rendered  for  the  defendants. 

The  cause  is  brought  to  this  court  by  the  plaintiffs  on 
appeal.     In  support  of  their  appeal  the  plaintiffs  submit : 

First,  That  the  equities  of  the  case  are  most  strongly 
with  the  plaintiffs. 

Second,  That  under  the  provisions  of  the  act  of  1881, 
the  plaintiffs  would  be  entitled  to  their  lien  without  regard 
to  the  state  of  accounts  between  the  defendants  and  their 
original  contractor. 

Third,  That  as  to  all  materials  so  furnished  subsequent 
to  the  going  into  effect  of  said  act^  the  law  of  1881  applies 
without  regard  to  the  date  of  the  contracts  between  Walbaum 
and  the  defendants. 

This  proceeding  to  enforce  the  petitioners'  lien  against 
the  Trinity  Cathedral  Church,  of  Omaha,  for  material  fur- 
nished the  contractor,  is  brought  under  section  14  of  the 
act  of  February  28,  1881,  entitled,  "An  act  to  amend 
chapter  42  of  the  General  Statutes  of  Nebraska,  entitled 
'Mechanics*  Liens,"  which  provides  that  any  person  who 
shall  bold  a  lien  under  the  provisions  of  said  act  may  pro- 
ceed by  petition  in  chancery  against  the  owners  of  the 
building  and  the  lot,  and  obtain  such  final  decree  for  the 
rent  and  sale  thereof  as  justice  and  equity  may  require.  It 
provides  for  an  equitable  action  under  a  directory  statute, 
supplemental  to  the  law  and  complemental  to  it,  but  com- 
prehending special  considerations  of  equal-handed  justice  to 
the  complainants. 

The  policy  of  the  amended  statute  is  that  of  security  to 
all  creditors,  for  labor  and  material  contributed  to  the  im- 
provement of  real  property,  whether  by  the  agreement  of 
a  contractor  or  by  the  implied  agreement  under  eiivuin- 
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stances  of  necessity  and  use.  Its  purpose  is  to  extend  and 
fully  protect  the  rights  of  mechanics  and  material  men,  in 
making  the  house  and  land,  and  not  merely  the  considera- 
tion due  the  contractor,  the  warrant  and  security  for  the 
payment  of  wages  and  material.  That  the  legislature  may 
impose  that  condition  and  liability  upon  landlords  will 
hardly  be  disputed.  It  is  not  a  hardship  or  risk  greater 
than  that  of  mechanics  and  dealers,  obliged  to  protect 
themselves  from  irresponsible  or  dishonest  contractors  for 
wages  and  material  which  enter  into  the  betterments  of 
the  land  and  increase  its  value. 

The  validity  of  this  act,  under  section  11  of  article  III. 
of  the  constitution  of  this  state,  was  questioned  in  the  case 
of  Ballou  V.  Blcwk,  17  Neb.,  389,  that  the  law  failed  to 
contain  the  sections  of  the  original  act  so  amended  and 
repealed,  and  that  its  method  of  enactment  by  the  legisla- 
ture was  not  conformable  to  parliamentary  law  and  consti- 
tutional requirement.  These  objections  were  inquired  into 
at  the  January  term,  1886,  on  full  argument,  and  the  valid- 
ity of  the  act  was  maintained,  and  the  objections  overruled 
for  want  of  sufficient  grounds. 

At  the  same  term  it  was  held,  in  the  case  of  Foster  v. 
Dohle,  17  Neb.,  631,  "that  the  liability  of  the  owner  of  a 
building  which  is  being  erected  or  repaired  is  not  placed 
on  the  ground  of  a  contract  made  with  the  owner  by  the 
person  performing  the  labor  or  furnishing  the  material, 
because  usually  there  is  no  such  contract  between  them, 
and  when  there  is,  the  right  of  the  party  to  the  lien  is  un- 
questioned, but  upon  the  ground  that  as  the  labor  or 
material  contributed  to  the  erection  of  the  building  is  for 
the  benefit  of  the  owner,  the  law  imposed  upon  him  the 
responsibility,  for  at  least  sixty  days,  of  seeing  that  the 
claims  are  paid.  One  object  of  the  legislature  was  to  pre- 
vent collusion  between  the  owner  and  the  contractor,  and 
thus  protect  those  who  have  furnished  material  or  labor  to 
the  building  from  being  defrauded.*' 
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This  doctrine  was  applied  in  Marrener  and  KimbaU  v, 
Paxton,  17  Neb.,  634,  at  the  same  term,  in  which  the  court 
said  that:  "The  question  here  involved  is  substantially 
that  decided  in  Foster  v,  Dohle.  We  have  no  doubt  that 
one  furnishing  materials  in  good  faith  for  the  erection  of  a 
building,  under  an  agreement  with  a  contractor  for  that 
purpose,  may  file  a  mechanic's  lien  upon  the  structure  and 
the  lots  on  which  it  stands.  The  lien  is  given,  however, 
not  upon  the  ground  that  a  contract  was  made  by  the  owner 
with  such  subcontractor,  but  because  the  material  so  fur- 
nished was  used  in  the  erection  of  the  building.  The  fur- 
nishing of  the  material  is  notice  to  the  owner  of  the  rights 
of  the  party,  and  until  the  time  for  filing  a  lien  has 
expired  he  is  directly  liable  to  such  party  for  the  value  of 
the  same.  These  views  are  neither  original  nor  novel. 
They  are  held  in  many  other  states,  and  have  entered  into 
jurisprudence  there,  and,  since  the  enactment  of  the  present 
law,  may  be  said  to  have  gained  a  firm  and  legal  settlement 
here."  Laird  v.  Noonan,  20  N.  W.  R.,  356.  White  v. 
Miller,  18  Pa.  St.,  52.  Goiter  v.  Freeze,  45  Ind.,  103. 
Doe  V.  Munson,  33  Me.,  432.  Sheppard  v.  Steele,  43  N.  Y., 
52.  Attcood  V.  miliavis,  40  Me.,  409.  Russell  v.  Bell,  44 
Pa.  St.,  47.  Lee  v.  Burke,  66  Pa.  St,,  339.  Gray  v.  Diek, 
97  Pa.  St.,  145. 

The  questions  of  fact  as  to  the  delivery  and  acceptance, 
and  of  the  amount  and  value  of  the  material  contributed  and 
supplied,  having  been  settled  in  favor  of  the  plaintiffs  by 
the  special  finding  of  the  jury  in  the  court  below,  there 
remains  the  question  of  law,  presented  in  the  reconl,  Are 
the  plaintiffs  entitled  to  maintain  this  action,  or  to  recover 
any  sum  whatever  herein  ? 

The  court  below  decided  adversely,  without  adventur- 
ing upon  the  specific  grounds.  It  may  be  presumed  to 
have  been  in  deference  to  the  constitutional  privileges  of 
the  wardens  and  vestrymen  under  their  contracts  with 
Walbaum.    That  the  present  law  conferred  nothing  on  the 
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plaintiffs,  and  imposed  nothing  on  the  defendants,  repug- 
nant to  their  agreements  with  each  other;  that  the  contracts 
with  Walbaum  were  made  with  special  reference  to  the 
former  law,  then  in  force;  that  its  terms  were  supposed  to 
be  so  engrafted  upon  and  made  a  part  of  the  contracts  that 
no  subsequent  amendment  to  the  law  could  affect  the  lia- 
bilities of  the  defendants  without  violating  the  constitu- 
tional provision  that "  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts." 

This  theory  is  but  a  fortuitous  escape  from  the  terms  of 
the  law,  but  is  recommended  by  defendant's  counsel  as  ^^so 
in  harmony  with  the  principles  of  eternal  justice  as  to 
require  no  argument  in  its  support."  Elaborate  illustra- 
tions from  the  opinions  of  supreme  courts  are,  however, 
brought  forward  and  indulged  in  to  demonstrate  the  strictly 
legal  theory  which,  though  ingenious  and  instructive  as 
arguments,  are  not  deemed  relevant  or  apposite  to  the  dis- 
charge of  the  liability  of  the  defendants,  or  adverse  to  the 
plaintiffs'  lien. 

It  appears  in  the  case  that  the  contract  for  the  erection 
of  the  cathedral  church  building,  within  nine  months,  for 
the  sum  of  $25,000,  was  an  improvident  contract,  and  was 
forfeited.  It  was  renewed  for  twelve  months,  and  for  the 
sum  of  $3,400  additional,  and  was  again  abandoned  by  both 
parties. 

The  wardens  and  vestrymen  meanwhile  continued  the 
work,  without  formally  abrogating  the  contract,  after  the 
contractor  had  failed  and  was  a  bankrupt.  He  had  given 
only  sufficient  attention  to  the  work  to  employ  mechanics 
and  secure  material,  without  paying  for  either.  The  war- 
dens and  vestrymen  accepted  of  both,  and  used  the  mate- 
rial. The  contractor's  ability  and  responsibility,  as  well 
as  the  use  of  the  material,  were  considerations,  originally 
and  continuous,  for  the  wardens  and  vestrymen  to  have 
taken  into  serious  account.  The  public  protection  and 
their  own  depended  on  it.     They  cannot  equitably  escape 
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that  responsibility  behind  the  organic  remains  of  an  im- 
provident and  abandoned  contract.  The  abandonment  of 
the  first  party,  and  the  equivocal  policy  and  acts  of  the 
second  party,  satisfactory  to  both,  and  only  repugnant  to 
the  creditors,  go  to  the  bona  fdes  of  the  contract  itself,  so 
far  as  to  divest  it  of  that  entity  and  legal  significance  which 
alone  could  make  it  an  object  of  constitutional  regard  and 
protection.  It  is,  therefore,  to  be  regarded  as  an  insufficient 
and  void  obligation,  within  the  meaning  of  the  prohibitory 
precept  of  the  constitution,  and  as  inadequate  to  support 
the  theory  of  the  defense  or  to  oppose  an  objection  to  the 
plaintiffs'  lien. 

To  the  prevention  of  collusion  against  mechanics  and 
contributing  creditors  the  statute  is  pointed,  and  it  seems 
to  rebuke  even  the  suspicion  of  it;  and  though  collusion 
will  not  be  maintained  in  this  instance,  there  were  equitable 
considerations  that  the  wardens  and  vestrymen  should  have 
silenced  controversy  and  complaint  by  discharging  the 
obligation  to  the  plaintiffs,  which  they  refused. 

The  constitutional  question  raised  by  appellees  is  rather 
clearly  stated  by  counsel  for  appellants  in  the  following 
terms:  ^'The  most  that  can  be  said  by  the  defendants  is, 
that  at  the  time  they  made  their  building  contract,  by  vir- 
tue of  statute  then  in  force  a  lien  against  the  proposed 
building  was  possible  to  the  extent  of  any  unpaid  balance 
due  Walbaum  (the  contractor) ;  that  afterwards  a  law  was 
enacted  making  it  possible  for  material  men  to  obtain  a 
lien,  without  regard  to  the  state  of  Walbaum's  account, 
for  all  material  furnished  and  used  on  the  building  after 
the  taking  effect  of  the  law;  and  that  after  such  taking 
effect  the  plaintiffs  did  furnish  certain  materials,  and  the 
defendants,  having  used  them,  are  now  called  on  to  see 
that  the  value  thereof  be  paid.*' 

Now  does  this  imply  the  impairment  of  the  obligation 
of  the  building  contract,  the  contract  between  the  defend- 
ants and  Walbaum?     The  right  of  the  plaintiffs  to  a  lien 
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upon  the  building  of  defendants,  for  building  material  fur- 
nished by  them,  and  which  was  used  in  th<i  construction  of 
the  said  building,  depends  in  no  degree  upon  the  terms  of 
the  said  contract,  nor  upon  the  fact  of  there  being  such  a 
contract  in  existence.  The  lien  law  of  1881  created  a  new 
relation  between  builders,  on  the  one  hand,  and  mechanics, 
laborers,  and  material  men  contributing  skill,  labor,  and 
material  to  their  buildings,  on  the  other.  But  it  is  a 
relationship  of  law,  and  not  of  contract.  This  law  by  its 
terms  is  applicable  to  builders  whose  building  enterprises 
were  in  course  of  progress  at  the  date  of  its  becoming  of 
force,  as  well  as  those  thereafter  engaging  therein,  but  does 
not  disturb  the  contractual  relations  of  such  builders  with 
other  persons.  With  this  view  of  the  law,  it  must  be  held 
that  the  plaintiffs  are  entitled  to  a  lien  upon  the  building  of 
the  defendants,  together  with  the  lot  upon  which  it  is  situ- 
ated, for  the  value  of  the  building  material  by  them  fur- 
nished afler  the  first  day  of  June,  1881,  as  found  by  the 
jury,  together  with  interest  thereon  at  sc^^en  per  cent  per 
annum. 

The  decree  of  the  district  court  is  reversed,  and  the 
cause  remanded  to  that  court  with  instructions  to  enter  a 
decree  for  the  plaintiffs  in  accordance  with  the  above 
opinion. 

Reversed  ai^d  remanded. 
The  other  judges  concur. 
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The    Burijngton  &  Missouri    River  R.  R.    Co., 

PLAINTIFF  IN  ERROR,  V.  WlLLIAM  T.  SpERE,  DE- 
FENDANT IN  ERROR. 

Hailroads:    bight  of  way:    damaobs:    appeal:    oosts.    Un. 
der  section  97,  chapter  16  of  the  Ck>inpiled  Statntes,  as  amended 
t  in  1883,  where  on  appeal  from  an  award  of  damages  for  prop- 

erty taken  for  right  of  way  of  a  railway,  and  the  verdict  is  less 
than  the  amonnt  of  the  award,  neither  the  railway  company 
nor  the  land  owner  will  he  liable  for  all  the  costs  of  the  appeal; 
bnt  ordinarily  snch  costs  shonld  be  divided  between  the 
parties. 

Error  to  the  district  court  for  Saunders  county.  Tried 
below  before  Marshall,  J. 

Ifarqudt  &  Deweese  and  T,  B.  Wilson,  for  plaintiff  in 
error. 

Beeson  &  Sullivan^  for  defendant  in  error. 

Maxwell,  J. 

The  plaintiff  condemned  right  of  way  across  certain 
real  estate  belonging  to  one  Emily  T.  White,  which  land 
was  leased  to  the  defendant.  The  commissioners  appointed 
by  the  county  judge  made  an  award  to  the  defendant  of 
the  sum  of  $375,  from  which  the  plaintiff  appealed  to  the 
district  court.  On  the  trial  of  the  cause  the  jury  returned 
a  verdict  with  interest,  in  the  sum  of  $300.  The  court, 
however,  taxed  all  the  costs  to  the  plaintiff.  A  motion 
for  a  new  trial  was  thereupon  filed  and  overruled,  to 
which  the  plaintiff  excepted. 

Section  97  of  chapter  16  of  the  Compiled  Statutes,  pro- 
vides that,  "Such  railroad  company  shall  in  all  cases  pay 
the  costs  of  the  first  assessment;  Promdedy  That  if  on 
apijeal  the  appellant  shall   not  obtain  a  more  favorable 
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judgment  and  award  than  was  given  by  said  freeholders, 
then  such  appellant  shall  be  adjudged  to  pay  all  the  costs 
made  on  such  appeal ;  Provided  further j  That  either  party 
may  appeal  from  the  decision  of  the  district  court  to  the 
supreme  court  of  the  state,  and  the  money  so  deposited 
shall  remain  in  the  hands  of  tlie  county  judge  until  a 
final  decision  be  had,  subject  to  the  order  of  the  supreme 
court/' 

Section  97  of  chapter  25  of  the  Revised  Statutes  of 
1866,  provided,  "That  in  no  case  shall  said  corporation 
be  liable  for  the  costs  on  such  appeal,  unless  the  owner  of 
such  real  estate  shall  be  adjudged  entitled,  upon  the  appeal, 
to  a  greater  amount  of  damages  than  was  awarded  by  said 
freeholders.'* 

It  was  found  that  the  practical  application  of  this  stat- 
ute was  liable  to  work  great  injustice  to  the  land  owner 
in  the  taxation  of  costs,  because,  while  he  might  be  willing 
and  anxious  to  receive  the  award  made  by  the  commis- 
sioners, yet,  if  the  railroad  company  appealed  and  the 
verdict  was  less  than  the  amount  of  the  award,  the  land 
owner  would  not  only  lose  the  interest  on  the  money,  but 
must  pay  the  costs  of  the  appeal.  This  in  many  cases  was 
a  great  hardship.  The  new  statute  was  passed  in  1883, 
and  took  effect  June  Ist  of  that  year.  The  provision  is 
remedial  in  its  nature,  and  was  designed  to  relieve  tlie 
hardships  occasioned  by  the  former  statute,  so  far  at  least 
as  not  to  make  the  land  owner  liable  for  all  costs. 

A  somewhat  similar  question  was  before  the  supreme 
court  of  Iowa  in  Noble  v,  Des  Moines  and  St,  L.  R,  Com- 
pany,  14  Am.  &  Eng.  Railroad  Cases,  208.  In  that  case 
the  amount  assessed  by  the  sheriff's  jury  was  $1,500. 
From  this  assessment  the  defendant  appealed.  On  the 
trial  the  jury  returned  a  verdict  in  favor  of  the  plaintiff 
for  $1,300,  with  interest  at  6  per  cent  from  the  date  of  the 
condemnation.  Section  1259  of  the  code  of  Iowa  provides 
that,  "If  the  amount  of  damages  awarded  by  the  commi*- 
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sioners  is  decreased  on  the  trial  of  the  appeal,  the  amount 
a&scssed  on  the  trial  of  such  appeal  only  shall  be  paid  to 
the  land  owners."  Sec.  1252  also  provides  that  the  com- 
pany shall  pay  the  costs  of  the  appeal  unless  the  damages 
allowed  on  the  appeal  are  less  than  the  damages  first 
allowed. 

It  was  held  that  the  costs  should  have  been  apportioned 
between  the  parties.  This  we  think  is  the  correct  con- 
struction of  the  statutes,  and  we  approve  and  adopt  the 
same.  The  cause  is  remanded  to  the  district  court  with 
directions  to  divide  the  costs  of  appeal  between  the  plaint- 
iff and  the  defendant. 

Judgment  accordingly. 

The  other  judges  concur. 


The  Atchison  &  Nebraska  Railroad  Company, 

PLAINTIFF  IN  ERROR,  V.  ElI  PlANT,  DEFENDANT 
IN  ERROR. 

Bailroads:  damages  fob  btoht  of  way:  appeal:  costs. 
In  an  appeal  from  an  award  of  damage,  for  property  taken  for 
right  of  way  parpoeee,  if  the  appeUant  fail  to  obtain  a  more 
favorable  judgment  than  was  given  by  the  commiasioners  who 
made  the  award  from  which  the  appeal  is  taken,  such  appellant 
will  be  liable  for  all  costs  occasioned  by  the  appeal. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Broady,  J. 

Marquett  &  Deweese  and  E.  W.  Thomaa,  for  plaintiff  in 
error. 

Isham  Reavis  and  C.  Gillespie,  for  defendant  in  error. 
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Maxwell,  J. 

The  plaintiff  in  error  instituted  proceedings  in  the 
county  court  of  Richardson  county,  to  condemn  certain 
real  estate  for  right  of  way  purposes,  the  report  of  the 
commissioners  being  as  follows :  "  We,  the  undersigned, 
disinterested  freeholders  and  commissioners,  residents  of 
Richardson  county,  Nebraska,  appointed  by  the  county 
judge  of  said  county  to  appraise  the  damages  accruing  to 
Eli  Plant  by  reason  of  the  appropriation  of  that  part  of 
the  following  described  real  estate,  taken  for  right  of  way, 
side  track,  and  railroad  purposes  by  the  Atchison  and 
Nebraska  Railroad  Company,  situated  in  said  Richardson 
county,  as  shown  on  the  plat  and  profile  of  said  road  as 
submitted  to  us  by  the  agent  of  said  railroad  company, 
viz.:  The  right  of  way  two  hundred  feet  wide  on  each 
side  of  the  center  line  of  the  located  roadway  of  said  com- 
pany, as  staked  out  upon  the  south-east  quarter  of  sec- 
tion thirteen,  and  upon  the  cast  half  of  the  south-west 
quarter,  all  of  section  thirteen,  town  one  north,  of  range 
17  east  of  6th  P.  M.,  and  belonging  to  Eli  Plant,  having 
been  duly  qualified,  and  having  each  personally  examined 
said  premises  on*  the  day  and  at  the  time  mentioned  in 
notice  filed  with  the  county  judge  at  the  office  of  said 
county  judge  in  said  county,  find  the  quantity  of  land 
taken,  and  value  thereof,  as  follows,  to-wit :  20 J  acres  of 
land  at  $75  per  acre,  amounting  to  the  sum  of  $1,618.75; 
all  other  damage  accruing  by  reason  of  the  taking  of  said 
land  we  do  appraise  at  the  sum  of  $1,481.25;  and  we 
hereby  accordingly  award  and  appraise  said  value  and  dam- 
ages at  the  total  sum  of  $3,000." 

From  this  award  the  railway  company  appealed  to  the 
district  court  of  Richardson  county,  and  on  the  trial  of  the 
cause  in  that  court  the  jury  returned  the  following  verdict: 
"  We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn  and  affirmed,  find  all  the  issues  of  this  cause  in  favor 
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of  said  Eli  Plant,  plaintiiF,  and  against  the  said  Atchison 
&  Nebraska  Railroad  Company,  and  we  do  find  and  assess 
the  said  plaintiff's,  Eli  Plant,  damages  to  be  and  at  the 
sum  of  $3,000. 

"John  Lichty, 

"i^breman." 

The  court  submitted  the  following  interrogatories  to  the 
jury,  viz. : 

"If  the  jury  believe  from  the  evidence  that  the  owner 
of  the  land  is  entitled  to  damages  to  the  land  not  taken, 
they  will  answer  the  following  questions : 

"What  is  the  whole  amount  of  your  verdict? 

"Answer.     $3,000. 

"What  do  you  find  to  be  the  value  of  the  land  taken? 

"Answer.     $1,012.50. 

"Do  you  allow  damages  for  the  portion  not  taken?  If 
yes,  how  much? 

"Answer.     $1,987.50. 

"John  Lichty, 

"  Foreman,'' 

Judgment  for  $3,000  was  thereupon  entered  on  the  ver- 
dict in  favor  of  the  plaintiff  and  against  the  defendant, 
the  costs  being  taxed  to  the  defendant.  The  defendant 
thereupon  filed  a  motion  to  retax  costs,  which  was  over- 
ruled. 

It  will  be  observed  that  the  amount  allowed  by  the  jury 
for  the  land  actually  taken  is  somewhat  less  than  that 
awarded  by  the  commissioners,  while  that  allowed  for 
incidental  damages  is  greater  than  that  awarded  by  the 
commissioners,  the  aggr^ate  being  the  same.  No  objec- 
tions are  made  on  this  ground,  however.  Where  property 
is  condemned  for  right  of  way  purposes,  and  an  appeal 
taken  to  the  district  court,  the  damages  are  to  be  estimated 
at  the  time  the  property  is  taken.  If  the  railway  com- 
pany appeals  and  fails  to  reduce  the  amount  allowed  by  the 
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commissioners,  the  appellee  will  be  entitled  to  interest  on 
the  award. 

In  Si(mx  City  Railroad  v.  Brovm,  13  Neb.,  317,  this 
court  held  that,  where  the  verdict  exceeded  the  award, 
the  land  owner  was  entitled  to  interest.  That  decision 
conformed  to  the  facts  in  that  case,  and  was  not  intended 
to  preclude  a  land  owner  from  recovering  interest  in 
case  of  an  appeal  by  the  railway  company,  where  it 
fails  to  reduce  the  amount  of  the  award.  Suppose  the 
land  owner  is  satisfied  with  the  amount  of  the  award,  but 
the  railway  company  is  not,  and  therefore  appeals  and 
keeps  the  laud  owner  out  of  the  use  of  his  money  for  one 
or  two  years,  and  on  the  trial  fails  to  reduce  the  amount  of 
the  award.  Here  the  land  owner  has  been  kept  out  of  the 
use  of  his  money  by  no  fault  of  his,  and  the  party  who 
has  caused  the  delay  should  be  liable  for  the  use  of  the 
money.  This  is  a  just  and  equitable  rule,  fair  alike  to  the 
railway  company  and  the  land  owner,  and  was  applied  in 
Berggren  v.  The  jF.,  E.  &  M.  V,  Railway  Oo.,  recently 
decided  by  this  court. 

There  is  nothing  in  the  record  to  show  that  the  jury 
allowed  any  interest  on  the  damages  sustained  by  the 
plaintiff.  In  fact  the  verdict  repels  any  inference  that 
interest  was  allowed. 

Section  97  of  chapter  16  of  the  Compiled  Statutes 
provides,  "That  if,  on  appeal,  the  appellant  shall  not 
obtain  a  more  favorable  judgment  and  award  than  was 
given  by  said  freeholders,  then  such  appellant  shall  be 
adjudged  to  pay  all  the  costs  made  on  such  appeal;  Pro- 
vided farther,  That  either  party  may  appeal  from  the 
decision  of  the  district  court  to  the  supreme  court  of  the 
state,  and  the  money  so  deposited  shall  remain  in  the 
hands,  of  the  county  judge  until  a  final  decision  be  had, 
subject  to  the  order  of  the  supreme  court." 

The  defendant  failed  to  reduce  the  amount  of  the 
award,  and  therefore  is  liable  for  the  costs  in  the  case. 
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There  is  no  error  in  the  record,  and   the  judgment  is 
affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Dakiel  Connolly,  plaintiff  in  errob,  v.  Edwin 
giddings  and  c.  d.  b.  elsaman,  defendants  in 

ERROR. 

1.  Forcible  Entry  and  Detention.  In  an  action  of  forcible 
entry  and  detainer,  where  the  defendant  pleaded  that  he  had 
erected  a  bake  oven  and  building  on  the  lot  at  a  cost  of  |500 
under  an  agreement  with  the  lot  owner  that  he  would  pay  him 
the  actual  ooet  of  such  bake  oven  and  building  at  any  time  he 
desired  to  give  up  possession,  and  that  in  pursuance  of  said  con- 
tract he  offered  to  take  $400  for  said  improvements,  which  the 
lot  owner  refused  to  pay,  Heldj  Upon  the  facts  stated,  not  to 
constitute  a  defense. 

"2.    :    STATUTE  OF  FBAT7D8.     The  Contract  above  mentioned 


might  have  been  performed  within  one  year,  and  therefore  was 
not  void  under  the  statute  of  frauds  because  it  was  not  in 
writing,  and  an  action  could  be  maintained  thereon  and  the 
value  of  the  property  recovered. 

3.  Beal  Estate  Deed,  When  a  Mortgage:  lkasb.  Where 
the  owner  of  real  estate  executes  an  absolute  deed  as  security  for 
the  payment  of  money,  and  receives  a  defeasance  in  writing,  the 
transaction  is  a  mere  mortgage,  and  the  mortgagor,  in  the 
absence  of  a  contract  to  the  contrary,  is  entitled  to  retain 
poesession  of  the  property;  and  a  lease  executed  by  the  grantee 
in  the  deed  will  not  entitle  the  lessee  to  the  possession. 

Error  to  the  district  court  for  Holt  county.     Tried 
below  before  Tiffany,  J. 

DKfey,  Benedict  &  Sisley,  for  plaintiff  in  error,  cited: 
3  Parsons  on  Contracts,  7  Ed.,  *p.  34,  notes  u,  v,  and 
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i,  and  *36,  notes  g  and  q.  Peters  v.  Jones j  35  Iowa,  512. 
Story's  Equity  Jurisprudence,  Sees.  559,  560,  561,  and 
788.  Ecke  v.  Fdzer,  26  N.  W.  Rep.,  266.  Bailie  v. 
Bodway,  27  Wis.,  172.  Jones  on  M.,  339.  Freidder  v. 
DarrinQy  69  Barb.,  651.  ilcCarthy  v.  McCarthy^  36 
Conn.,  177.  MoAusland  v.  Fundi,  1  Neb.,  211.  Tay- 
lor's Landlord  and  Tenant  (8  Ed.),  Sees.  180,  629,  708. 
Binney  v.  Chajjman,  5  Pick.,  124.  Grunden  v.  Carter ^ 
99  Mass.,  15.  Bigelow  on  Estoppel,  4  Ed.,  459.  Emmes 
V.  Feeley,  132  Mass.,  346. 

Cleveland  &  Meal%  for  defendants  in  error,  cited:  3 
Parsons  on  Contracts,  36.  Taylor's  Landlord  and  Ten- 
ant, 62.     Story's  Equity,  Sec.  1019. 

Maxwell,  J. 

This  is  an  action  of  forcible  entry  and  detainer,  brought 
by  the  defendants  in  error,  before  the  county  judge  of 
Holt  county,  against  plaintiff  in  error,  to  recover  posses- 
sion of  certain  lots  situate  in  the  village  of  O'Neill,  which 
he  alleges  were  wrongfully  detained  by  plaintiff  in  error. 
Plaintiff  in  error,  answering  his  complaint,  First,  denies 
each  and  every  material  allegation  therein  contained  and 
not  specially  admitted.  Second,  he  alleges  that  on  or 
about  May  1,  1885,  he  went  into  possession  of  a  portion 
of  lot  16  in  block  17,  in  the  village  of  O'Neill,  the  premi- 
ses in  controversy,  to-wit,  twenty  feet  off  the  west  portion 
of  said  lot  16,  under  a  verbal  agreement  with  said  plaint- 
iffs, or  with  one  of  them,  to-wit,  Edwin  Giddings,  the 
terms  of  which  agreement  were  as  follows:  Plaintiff  in 
error  was  to  erect  upon  said  lot  a  bake  oven  and  bakery 
building,  and  was  to  have  the  use  of  said  lot  free  of  rent, 
and  in  further  consideration  of  the  erection  of  said  bake 
oven  and  bakery,  defendants  in  error  were  to  pay  plaintiff 
in  error  the  actual  cost  of  said  bake  oven  and  building  at 
any  time  thereafter  at  which  plaintiff  in  error  should  de- 
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sire  to  give  up  possession  of  the  same.  Plaintiff  in  error 
further  alleges  that,  in  accordance  with  said  agreement,  he 
built  a  bake  oven  and  bakery  upon  said  premises,  at  a  cost 
of  §500,  and  that,  in  accordance  with  the  terms  of  said 
an^reement,  he  has  several  times  since  offered  to  sell  the 
sjime  to  defendants  in  error  for  $400,  or  at  a  loss  of  $100, 
and  to  leave  said  premises.  Plaintiff  in  error  further 
alleges  that,  he  was  at  that  time,  and  still  is,  ready  and 
willing  to  carry  out  said  agreement,  and  surrender  the  pos- 
session of  said  premises  upon  the  payment  to  him  of  said 
sum  of  $400,  but  that  defendants  have  entirely  refused, 
and  still  refuse,  to  fulfill  the  said  contract  on  their  part. 

As  a  second  and  further  defense,  defendant  alleges  that, 
on  or  about  the  22d  of  May,  1885,  the  defendants  in  error, 
by  good  and  sufficient  warranty  deed,  conveyed  said  premi- 
ses and  all  their  right,  title,  and  interest  therein  to  one  £. 
F.  Gallagher,  and  that  on  or  about  the  14th  day  of  August, 
1885,  tlie  said  E.  F.  Gallagher,  by  a  good  and  sufficient 
warranty  deed,  conveyed  said  premises  to  Hugh  J.  Galla- 
gher, both  of  which  deeds  are  of  record  in  the  office  of 
the  county  clerk  of  Holt  county,  Nebraska.  That  on  or 
about  September  15th,  the  plaintiff  entered  into  an  oral 
agreement  with  said  Hugh  J.  Gallagher  for  the  use  of  said 
premises,  and  now  holds  the  same  by  virtue  of  said  agree- 
ment with  said  Hugh  J.  Gallagher,  and  asks  that  said 
action  may  be  dismissed,  and  that  he  recover  his  costs. 

The  contract  in  regard  to  the  bake  oven  does  not  seem 
to  be  set  up  as  defense  to  this  action.  If  Giddings  agreed 
to  purchase  the  bake  oven  and  other  property,  he  no  doubt 
may  be  comi>elled  to  do  so  at  a  fair  price. 

The  defendant's  attorneys  contend  that  the  contract  was 
not  to  be  performed  in  one  year  from  its  date,  and  that 
therefore  it  is  void  under  the  statute  of  frauds.  There  was 
nothing  in  the  nature  of  the  contract  to  prevent  it  being 
performed  in  three  months,  or  six  months,  or  at  any  time 
within  a  year.     The  contract,  therefore,  is  not  void,  and 
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no  doubt  an  action  may  be  maintained  thereon  to  recover 
the  value  of  the  property.  In  any  event,  if  the  facts  are 
as  stated,  Giddings  will  not  be  permitted  to  retain  the 
property  without  paying  for  the  same. 

2d.  The  plaintiff  in  error  claims  possession  under  one 
E.  F.  Grallagher,  who  had  obtained  a  deed  for  the  property 
from  Giddings  and  Eisaman.  This  deed,  though  absolute 
in  form,  was  accompanied  by  a  defeasance  in  writing  and 
a  promissory  note,  and  is  a  mere  mortgage;  and  under 
our  statutes  the  mortgagor  is  entitled  to  the  possession  of 
the  mortgaged  property  until  foreclosure  and  sale,  where 
there  is  no  contract  to  the  contrary.  Gallagher,  therefore, 
was  unable  to  give  the  plaintiff  a  lease  of  the  premises, 
and  the  plaintiff  acquired  no  right  of  possession  thereby. 

It  is  contended  on  behalf  of  the  plaintiff  that  the  court 
had  no  jurisdiction,  because  the  title  of  the  property  was 
drawn  in  question.  We  do  not  think  the  title  of  the 
property  was  involved.  While  a  justice  of  the  peace  or 
county  judge  cannot  decide  controverted  questions  of  title, 
yet  he  may  receive  deeds,  mortgages,  or  other  evidence  for 
the  purpose  of  determining  the  right  of  possession.  A 
restriction  upon  this  right  might  be  productive  of  great 
injustice.  The  court,  therefore,  had  jurisdiction,  and  the 
judgment  is  clearly  right  and  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Agnes   C.  Carper,  plaintiff   in   error,  v.  I.  N. 
Woodford,  Guardian,  defendant  in  error. 

1.  Summons:    sebvicb  on  husband:    no  service  on  wife: 

JDix^MENT.  Where  the  return  to  a  summons  against  husband 
and  wife  shows  that  the  husband  was  served  personally,  but 
fails  to  show  that  the  wife  was  summoned,  it  will  not  support  a 
judgment  by  default  against  the  wife. 

2.  Judgment:     satisfaction:     execution:     levy.     A  labor 

judgment  was  rendered  against  husband  and  wife,  and  an  exe- 
cution issued  thereon,  placed  in  the  hands  of  a  constable,  and 
the  constable,  accompanied  by  the  plaintiff's  guardian  and 
attorney,  went  to  the  residence  of  the  judgment  debtors,  and 
after  varions  propositions  accepted  a  note  from  said  debtors 
due  in  nine  months,  and  secured  by  a  second  chattel  mortgage 
on  a  cabinet  organ;  the  constable  was  thereupon  directed  by 
the  plaintiff's  attorney  to  return  the  execution  without  a  levy, 
no  fraud  being  shown.  Held,  That  while  a  jury  might  be  justi- 
fied in  finding  that  the  note  and  mortgage  were  taken  in  satis- 
faction of  the  judgment,  they  at  least  extended  the  credit  nine 
months,  and  that  a  levy  made  six  weeks  after  taking  said  note 
and  mortgage  was  unauthorized. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Hayward,  J. 

Beeson  &  Sullivan,  for  plaintiff  in  error,  cited :  Freeman 
on  Judgments,  Sec.  463.  Lyon  v.  Northrop,  17  la.,  314. 
Weston  V.  Clark,  37  Mo.,  572.  Wetherly  v.  Mann,  11 
Johns.,  518.  Hoag  v.  Starr,  69  111.,  365.  Dan'l  on 
^eg.  Inst.  (2  Vol.),  1272.  Phcenix  Im.  Co.  v.  Allen,  11 
Mich.,  501.     Philpot  v.  Sandwich  31' fg  Co.,  18  Neh.,  54. 

H.  D.  Travis,  for  defendant  in  error,  cited:  McCoy  v. 
Hazlett,  14  Kas.,  43.     Freeman  on  Judgments,  4G3. 

Maxwell,  J. 

This  is  an  action  of  replevin,  originally  brought  before 
a  justice  of  the  peace,  to  recover  the  possession  of  a  cow 
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and  calf.  The  attorneys  entered  into  a  stipulation,  which 
was  filed  with  the  justice,  which  allowed  the  plaintiff*  to  take 
judgment  in  that  court,  with  the  right  of  the  defendants  to 
appeal.  Judgment  was  entered  accordingly.  The  case 
was  then  appealed  to  the  district  court,  where  on  the  trial 
the  judgment  of  the  justice  was  reversed  and  judgment 
entered  in  favor  of  the  defendants. 

The  facts  are  as  follows:  In  February,  1886,  the 
defendants  herein  brought  an  action  against  Harvey 
Carper  and  wife  to  recover  the  sum  of  $54.82,  for  work 
and  labor  done  as  a  farm  hand.  The  justice's  docket  con- 
tains these  entries:  "February  20,  1886,  issued  summons 
this  date,  returnable  February  26,  1886,  at  2  o'clock  p.m., 
and  delivered  the  same  to  R.  D.  McNurlin,  constable." 
Who  made  return  as  follows :  "Received  this  writ  Febru- 
ary 20,  1886.  As  commanded  by  this  writ,  I,  on  the 
23d  day  of  February,  1886,  summoned  the  within  named 
Harvey  Carper  in  person,  by  delivering  to  said  defendant 
a  certified  copy  of  this  summons  and  of  the  endorsement 
thereon,  and  leaving  a  certified  copy  of  this  summons  and 
of  the  endorsement  thereon  at  the  residence  of  Harvey  and 
Mrs.  Carper,  first  name  unknown,  defendants,  dated  this 
24th  day  of  February,  1886.  ' 

"  R.  D.  McNurlin, 

"  Constable. 

"  Services  and  return ...  $  .50. 

"Copy 25. 

"Mileage 30. 

"$1.05.'' 

Xo  copy  of  the  summons  is  set  out  in  the  transcript.  It 
will  l^e  observed  that  the  constable  does  not  certify  that 
he  summoned  Mrs.  Carper,  and  he  merely  charges  for  one 
copy  of  the  summons.  The  docket  entry  shows  that,  on 
February  26, 1886,  at  2  o'clock  p.m.,  "The  parties  appear, 
except  Mrs.  Carper,  no  motion  being  made  to  exclude  her 
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from  this  suit/'  etc.,  evidently  showing  that  had  such 
motion  been  made  the  action  probably  would  have  been 
dismissed  as  to  her. 

On  March  3,  1886,  an  execution  was  issued  on  the 
judgment  and  placed  in  the  hands  of  the  constable.  The 
constable  thereupon  proceeded  to  the  residence  of  Harvey 
Carper,  accompanied  by  the  defendant's  guardian  and 
attorney,  when,  after  some  delay,  the  following  note, 
secured  by  a  chattel  mortgage,  was  given  by  Carper  and 
wife : 

"Weeping  Water,  March  8,  1886. 
"$54.67.         November  first,  1886,  after  date,  we  promise 
to  pay  to  the  order  of  I.  N.  Woodford,  fifty-four  and  ^^ 
dollars,  value  received,  with  interest  at  the  rate  of  ten  per 
cent  per  annum  from  date  until  paid,  payable  annually. 

"  Negotiable  and  payable  at  the  office  of  H.  D.  &  J.  F. 
Travis,  Weeping  Water,  Nebraska. 

"  Harvey  Carper. 
"Agnes  C.  Carper. 
"DueNovember  1,1886." 

The  mortgage  was  given  upon  a  cabinet  organ,  which 
had  cost  somewhat  more  than  $100  a  year  before,  upon 
which  $56  had  been  paid,  and  the  balance  remained  unpaid, 
there  being  a  chattel  mortgage  oil  said  organ  to  secure  said 
balance.  These  facts  are  substantially  set  out  in  the  second 
mortgage,  the  language  being :  "  This  is  a  second  mort- 
gage, and  subject  to  an  incumbrance  of  $45  and  some 
accrued  interest." 

The  constable  thereupon  returned  his  execution  as  fol- 
lows: "I,  R.  D.  McNurlin,  constable,  by  order  of  plaint- 
\S's  attorney,  made  no  levy,  and  hereby  return  this 
execution. 

"Dated  March  18,  1886. 

"  R.  D.  McNurlin, 

"  Constable:' 
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On  the  17tH  of  April,  1886,  another  execution  was 
issued  on  said  judgment  and  levied  upon  the  property  in 
controversy.  This  property,  all  the  testimony  shows, 
belongs  to  the  wife,  on  which  a  creditor  of  the  husband 
has  no  claim  whatever,  and  unless  the  debt  was  one  con- 
tracted by  herself  would  not  be  liable  to  be  taken  in  exe- 
cution. As  there  must  be  a  new  trial,  we  will  express  no 
opinion  upon  the  facts  as  to  the  liability  of  the  wife,  as 
the  record  perhaps  may  be  amended  to  conform  to  the 
facts ;  but  the  record  as  presented  to  us  fails  to  show  any 
legal  liability  on  the  part  of  the  wife  upon  the  judgment. 
There  was  nothing,  therefore,  to  preclude  her  from  main- 
taining an  action  of  replevin. 

2d.  The  note  and  mortgage  was  taken  after  consultation 
of  the  defendant,  his  attorney,  guardian,  and  the  constable. 
It  is  evident  that  the  family  were  very  poor  and  there  was 
but  little  to  be  found  to  levy  on.  The  note  and  mortgage 
were  drawn  and  the  mortgage  witnessed  by  the  defendant's 
attorney,  and  so  far  as  we  can  see  were  given  in  good  faith 
and  without  misrepresentation.  A  jury  probably  would 
be  justified  in  finding  that  they  were  taken  in  satisfaction 
of  the  judgment,  but  we  need  not  determine  that  question. 
They  at  least  operated  to  extend  the  credit  nine  months,  and 
there  was  no  authority  to  issue  the  second  execution.  The 
levy,  therefore,  was  improperly  made,  and  the  defendants 
were  not  and  are  not  entitled  to  the  possession  of  the  prop- 
erty. It  follows  that  the  judgment  of  the  district  court 
must  be  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Kevebsed  and  remanded. 

The  other  judges  concur. 
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The  State  of  Nebraska,  ex  rel.  George  H.  Romig 
AND  George  W.  Myers,  plaintiffs  in  error,  v. 
Robert  Wiuson,  Charles  S.  Harris,  Howard 
W.  ZiNK,  AND  George  W.  Rapp,  Trustees  of 
THE  Village  of  Neligh,  defendants  in  error. 

Elections:  betubns  of  elsctiok.  The  judges  and  clerks  of 
election  in  the  village  of  N.  duly  certified  the  returns  of  the 
election,  held  on  the  5th  day  of  April,  1887,  to  the  hoard  of  trus- 
tees of  said  village.  The  returns  so  certified  were  duly  deliv- 
ered to  the  village  hoard,  without  change  or  mutilation.  Upon 
a  canvass  of  the  returns,  the  trustees,  as  a  hoard  of  canvassers, 
received  evidence,  {jind  changed  the  returns  hy  striking  there- 
from two  votes  said  to  have  been  illegally  cast,  thus  changing 
the  result  of  the  election.  Upon  a  proceeding  for  a  writ  of 
mandamus  to  compel  the  canvassing  board  to  re-assemble  and 
canvass  the  vote  according  to  the  actual  return,  it  was  Heldy 
That  they  had  no  authority  to  change  the  returns  of  the  election 
board,  and  that  mandamus  would  lie  to  compel  them  to  canvass 
the  returns  as  received. 

Error  to  the  district  court  for  Antelope  county.  Tried 
below  before  Crawford,  J. 

Allen  &  Robinsouy  for  plaintiffs  in  error. 

No  appearance  for  defendants  in  error. 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Ante- 
lope county,  and  was  an  application  for  a  writ  of  mandamus 
to  compel  defendants  in  error  to  canvass  the  votes  cast  at 
the  election  held  in  the  village  of  Neligh  on  the  5th  day  of 
April,  1887,  as  returned  to  them  by  the  judges  and  clerks 
of  election.  A  trial  was  had  in  that  court,  which  resulted 
in  a  general  finding  by  the  court  in  favor  of  defendants, 
and  the  cause  Was  dismissed.  Relators  allege  error,  and 
bring  the  case  to  this  court  by  proceedings  in  error. 
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The  assignments  of  error  contained  in  the  petition  are, 
First,  That  the  court  erred  in  entering  a  final  judgment 
in  said  case  dismissing  the  petition  and  refusing  the  writ; 
and,  Second,  That  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

It  appears  by  the  testimony  that,  after  the  close  of  the 
polls  the  judges  and  clerks  of  election  proceeded  to  can- 
vass the  vote,  when  two  ballots  were  found  folded  to- 
gether in  such  a  form  as  to  indicate  that  they  had  been 
voted  as  one  ballot^;  that  one  of  the  judges  of  election, 
placed  the  two  ballots  in  his  vest  pocket,  and  they  contin- 
ued to  canvass  the  votes.  Upon  the  close  of  the  canvass 
these  two  ballots  were  reproduced  end  canvassed.  The 
return  was  then  made  to  the  trustees  of  the  village,  when 
certain  evidence  was  filed  showing  the  irregularity  referred 
to.  It  is  said  by  one  witness,  who  was  a  member  of  the 
the  old  board,  that  the  canvassing  board  had  personal 
knowledge  of  this  irregularity,  and  upon  such  knowledge, 
as  well  as  the  evidence,  they  corrected  the  return  of  the 
canvassing  board  and  made  an  abstract  from  the  return 
thus  corrected,  thus  changing  this  result  of  the  election 
from  that  shown  by  the  return  of  the  election  board. 
There  is  no  intimation  anywhere  that  the  returns  of  the 
election  board  were  not  presented  to  the  canvassers  in  pre- 
cisely the  same  form  as  they  were  when  certified  by  the 
election  board.  The  returns  were  regular,  had  not  been 
changed,  and  were  therefore  the  true  returns  of  the  elec- 
tion board.  We  know  of  no  authority  or  rule  which 
would  authorize  the  village  board  to  change  those  returns, 
even  though  they  were  satisfied  that  a  fraudulent  vote  had 
been  cast  and  counted.  It  was  their  duty  to  canvass  the 
returns  as  they  found  them,  in  the  absence  of  any  proof 
that  they  had  been  mutilated  or  changed  after  being  certi- 
fied by  the  election  board.  State,  ex  rd.,  v,  Stearns,  11 
Neb.,  104.  State,  ex  rel,  v.  Peacock,  15  Neb.,  442.  Kane 
V.  The  People,  4  Neb.,  509. 
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It  was  shown  by  the  testimony  that,  prior  to  the  trial  in 
the  district  court,  the  trustees  to  whom  the  certificates  of 
election  had  been  given,  had  qualified  and  entered  upon  the 
discharge  of  their  duties  as  trustees.  Upon  the  authority 
of  The  State  v.  SteamSy  supra,  this  would  make  no  differ- 
ence, and  the  canvassing  board  should  have  been  required 
to  re-assemble  and  canvass  the  returns  correctly. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings  in  accordance 
with  law. 

Reversed  and  remanded. 
The  other  judges  concur. 


H.  Fred  Wiley,  plaintiff  in  error,  v.  J.  B.  Neal, 
defendant  in  error. 

Jorisdiction  of  Supreme  Court.  By  section  684  of  the  civil 
code  it  is  provided,  in  substance,  that  a  judgment  or  final  order 
of  the  district  court  may  be  reviewed  by  the  supreme  court 
upon  petition  in  error,  and  upon  the  filing  of  which  a  summons 
shall  issue  and  be  served,  as  in  the  commencement  of  an  action. 
In  the  absence  of  the  issuance  and  service  of  summons  in  error, 
or  a  general  appearance  by  a  defendant  in  error,  no  jurisdiction 
can  be  acquired  by  the  supreme  court 

Error  to  the  district  court  for  Buffalo  county.     Tried 
below  before  Hamer,  J. 

Ira  D.  Ifarsion,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Buf- 
falo county,  and  was  upon  a  promissory  note,  executed  by 
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defendant  in  error.  The  petition  was  filed,  and  with  it  a 
copy  of  the  note.  The  note  contains  a  provision  author- 
izing any  attorney  of  any  court  of  record,  in  any  state  or 
territory  of  the  United  States,  to  appear  for  the  maker,  in 
any  court,  in  term  time  or  vacation,  at  any  time  after  the 
date  of  the  note,  waive  the  issuance  and  service  of  process 
and  confess  judgment  in  favor  of  the  holder  and  against 
the  maker  for  the  amount  of  the  note  and  interest.  A 
cognovit,  or  confession  of  judgment,  was  also  filed  by  an 
attorney  of  record  of  the  district  court,  by  which  the  alle- 
gations of  the  petition  were  admitted  and  a  confession  oi 
judgment  made.  No  summons  was  ever  issued,  and  no 
appearance  was  made  by  the  maker  of  the  note.  It  was 
claimed  that,  under  section  436  of  the  civil  code,  the  attor- 
ney appearing  in  the  name  of  defendant,  under  the  warrant 
of  attorney  contained  in  the  note,  had  the  right  to  confess 
judgment  without  service  of  process  upon  defendant,  or 
other  appearance  by  him.  The  district  court  refused  to 
render  the  judgment,  and  found  that  the  attorney  appear- 
ing for  the  defendant  and  filing  the  cognovit  "was  not 
authorized  to  confess  judgment  upon  the  note  sued  on 
herein.  That  no  summons  was  issued  and  served  upon 
the  defendant,  and  no  appearance  made  by  said  defendant, 
and  by  reason  thereof  the  court  is  without  jurisdiction  of 
this  cause,  and  the  same  should  be  dismissed.''  The  action 
was ,  accordingly  dismissed.  PlaintiflT  brings  the  cause 
into  this  court  for  review  by  petition  in  error.  No  sum- 
mons in  error  has  been  issued  from  this  court,  and  no 
appearance  has  been  entered  by  defendant  in  error.  The 
cause  was  argued  and  submitted  upon  brief  by  plaintiff  in 
error,  ex  'parte. 

Sec.  584  of  the  civil  code  provides  that,  a  sumn/ons  in 
error  shall  issue  and  be  served  as  in  the  commencement  of 
an  action.  The  only  exception  to  the  ordinary  rule  of 
service  being  that  service  on  the  attorney  of  record  in  the 
original  case  shall  be  sufficient.     By  the  decision  of  the 
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district  court,  no  attorney  of  record  could  lawfully  appear 
for  defendant,  and  for  this  reason,  we  presume,  no  sum- 
mons has  been  issued  or  served.  This  court  is  then  with- 
out jurisdiction,  and  can  render  no  judgment  or  order 
which  would  affect  the  rights  of  defendant  in  error. 

The  proceeding  in  error  is  therefore  dismissed  for  want 
of  jurisdiction. 

Judgment  accordingly. 

The  other  judges  concur. 


I  24    143 

State    of    Nebraska,    ex    rel.    William    Leese,         |38  441 
Attorney    General,    v.    The    Atchison     & 
Nebraska  Railroad  Company. 

1.  Quo  Warranto:  cobpobation:  pabties.  Id  a  proceeding 
by  guo  v>arranio  against  a  corporation  to  forfeit  its  fhinchises  and 
onst  it  from  the  same  for  misuser  or  non-user  thereof,  the  corpo- 
ration is  the  only  necessary  party  defendant.  In  case  of  forfeit- 
ure the  court  wiU  take  the  necessary  steps  to  protect  the  righto 
of  other  parties  in  the  premises. 

^.  Bailroads:  consolidation.  Section  89  of  chapter  16  of  the 
Compiled  Statutes  authorizes  the  consolidation  of  two  lines  of 
railway  only  in  cases  where  the  two  roads,  when  so  consoli- 
dated, will  form  a  continuous  line  without  break  of  gauge  or 
interruption. 

3.     :    LBASIKG  BAILBOAD&    Section  94,  chapter  16  of  the 

Compiled  Statutes  authorizes  the  leasing  of  a  railroad  con- 
structed by  another  company  only  in  cases  where  the  road  of 
the  lessee  and  of  the  company  making  the  lease  will  form  a 
continuous  line. 


.    .    Q^gg   STATED.     The  Atchison    &    Nebraska 

railroad,  extending  from  Atchison,  Kansas,  to  Lincoln,  Ne- 
braska, was  completed  to  Lincoln  in  1871,  and  leased  to  the  B. 
&  M.  railroad  in  1880.  Heldy  That  it  did  not  form  a  contin- 
uous line  with  the  B.  &  M.  railroad,  and  was  not  within  the 
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provisions  of  the  statute  authorizing  the  making  of  a  lease,  and 
that  snch  lease  was  unauthorized.  The  mention  in  the  statute 
of  continuous  or  connected  lines  excludes  all  others. 

5.  Corporations:    character  and  powers.    The  powers  of  a 

corporation  organized  under  legislative  statutes  are  such,  and 
such  only,  as  the  statutes  confer.  The  charter  of  a  corporation 
is  the  measure  of  its  powers,  and  the  enumeration  of  these 
powers  implies  the  exclusion  of  all  others. 

6.  Bailroads:    lbasing  road  without  authority.    Where  a 

railway  company  without  authority  of  law  leases  its  road  ta 
another  railway  company,  with  all  its  rights,  property,  and 
franchises,  for  a  lopg  period  of  time,  it  thereby  abandons  the 
operation  of  its  road,  and  is  subject  to  forfeiture. 

7.     :    constitutional  law.    Section  3,  article  XI.  of  the 

constitution  prohibits  any  irailroad  corporation  from  consolidat- 
ing its  stock,  property,  franchises,  or  earnings,  in  whole  or  in 
part,  with  any  other  railroad  corporation  owning  a  parallel  or 
competing  line.  The  word  consolidate  in  the  constitution  is 
used  in  the  sense  of  join  or  unite. 

Section  5,  article  XI.  of  the  constitution  pro- 


hibits the  issuing  by  a  railway  corporation  of  stock  or  bonds 
except  for  the  consideration  actually  received.  One  of  the 
objects  of.  this  provision  is  to  enable  the  public  to  ascertain  the 
actual  cost  of  such  railway  in  the  state,  and  to  enable  the  legis- 
lature to  pass  jnst  laws  0xing  an  equitable  rate  of  taxation,  and 
for  the  transportation  of  persons  and  property,  so  that  justice 
may  be  done  alike  to  the  railway  company,  the  public,  and  pri- 
vate individuals. 

Original  information  in  quo  warranto. 

William  Leese,  Attorney  General  {G,  O.  Dawes  with 
him),  for  relator. 

1.  The  charter  of  a  railroad  corporation  is  the  law  of 
our  state  and  the  articles  of  incorporation  made  thereunder, 
and  is  the  measure  of  its  power,  and  the  enumeration  of 
those  powers  implies  the  exclusion  of  all  others.  And  the 
leasing  of  its  franchise  and  the  conveyance  of  all  its  prop- 
erty to  a  competing  railroad  corporation  is  beyond  the 
powers  of  this  corporation,  and  is  a  willful  act  of  misuser 
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and  against  public  policy.  Penn.  R.  H.  Co,  v.  St.  Louis, 
etc.,  R,  R,  Cb.,  24th  American  &  Eng.  R.  R.  Cases,  pp. 
69  and  72.  TJiomaa  v.  R.  R.  Co.,  101  U.  S.,  pp.  71  and 
78.  8.  a,  118  U.  S.,  p.  296.  Tippecanoe  Cb.  v.  Lafay- 
ette R.  Co.,  50  Ind.,  108.  Davis  v.  Old  Colony  R.  R. 
Co.,  131  Mass.,  259.  Elkins  v.  Camden  &  Atlantio  R. 
Co.,  36  N.  J.  Eq.,  p.  5,  and  cases  there  cited  on  pages  8, 
9,  and  10. 

2.  Our  court  has  held  that  these  repeated  and  willful 
acts  of  misuser  or  non-user  by  a  corporation,  which  are  oi 
tlie  essence  of  the  contract  between  it  and  the  state,  consti- 
tute a  just  ground  of  forfeiture  of  the  franchise.  State 
V.  C.  B.  &  N.  Ferry  Co.,  11  Neb.,  354.  StaU,  ex  rel.  AUy. 
Genl.,  V.  Minn.  Central  Ry.  Co.,  30  N.  W.  Rep.,  816. 
Ptople  V.  Northern  R.  R.,  53  Barb.,  121.  Commowvealth 
V.  Turnpike  Co.,  5  Gushing,  509.  Conro  v.  Port  Henry 
Iron  Co.,  12  Barb.,  63-64.  Ward  v.  Sea  Ina.  Co.,  7  Paige 
Ch.,  p.  294.  In  re  Jackson  Marine  Ins.  Co.,  4  Sand.  Ch., 
596.  Morawetz  on  Corporations,  sections  1024  and  1025. 
2d  Waterman  on  the  Law  of  Corp.,  Sec.  385,  p.  762. 
^ate,  ex  rel.  AUy.  Gen.,  v.  Mill.,  C,  8.  &  W.  Ry.  Co.,  46 
Wis.,  590  and  592. 

3.  The  contract  made  by  the  state  was  with  the  A.  & 
N.  R.  R.  Co.,  and  for  the  privileges  granted  this  corpora- 
tion agreed  to  operate  and  maintain  a  railroad,  and  the 
grant  became  exhausted  when  the  company  ceased  to  per- 
form the  object  for  which  it  was  created.  And  it  is  no 
excuse  or  answer  to  say  that  the  B.  &  M.  or  the  C,  B.  &  Q. 
R.  R.  has  continued  to  operate  the  road.  The  contract  was 
not  made  with  either  of  those  companies,  but  with  the  A. 
&  N.  alone,  and  does  not  affect  the  question  of  the  suspen- 
sion of  the  corporate  duties  by  the  respondent.  Com.  v. 
Turnpike  Co.,  5  Cushing,  509.  Staie,  ex  rel.,  v.  Minnesota 
Ry.  Co.,  N.  W.  Rep.,  816.  Atty.  Gen.  v.  West  Wisconsin 
R.  R.,  36  Wis.,  466,  syl.  7.  People  v.  Pontiac  Bank,  12 
Mich.,  526.     Morawetz  on  Corporations,  Sec.  1120  (note 

10 
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3).  York  and  Maryland  Line  R.  R.  v.  Winans,  cited  in 
101  U.  S.,  83  and  84. 

4.  A  grant  of  corporate  powers  is  to  be  strictly  con- 
strued, and  there  is  no  authority  for  one  railroad  corpora- 
tion to  lease  another  competing  line.  Penn,  R.  R,  Co.  t\ 
St.  Louis,  do.,  R.  R.  Co.,  24  A.  &  Eng.  Railroad  Cases, 
pp.  68  and  69.     Thomas  v.  Railroad  Co,,  101  U.  S.,  71. 

5.  The  act  of  the  respondent  in  leasing  its  franchise 
was  a  misuser  of  the  same,  and  was  an  abandonment  of  the 
contract  with  the  state.  And  the  suspension  of  the  chief 
object  of  its  creation,  its  lawful  business  of  maintaining 
and  operating  a  railroad,  is  a  non-user,  and  are  causes  for 
declaring  a  forfeiture.  State,  ex  rd.  AUy.  Geti.,  v.  Minne- 
sota Central  R.  R.  Co.,  30  N.  W.  Rep.,  p.  816,  and  cases 
cited.  People  v.  Albany  &  Vt.  R.  R.  Co.,  24  N.  Y.,  261. 
Morawetz  on  Corp.,  Sec.  1014. 

6.  There  is  no  defect  of  parties.  Maxwell  Pleading 
and  Practice,  1883  Ed.,  p.  713.  State,  ex  rel,  v.  Tayhr, 
25  Ohio  State,  p.  280.  People  v.  Hudson  Bank,  6  Cowen, 
216.  Commonwealth  v.  Turnpike  Co.,  5  Cushing,  51 1  and 
512. 

T.  M.  Marquett,  for  respondent. 

1.  Surrender  or  non-user  of  franchise;  a  lease  not  a 
consolidation.  State  v.  Vanderbilt,  37  O.  St.,  638.  Min- 
neapolis &  St.  L.  Ry.  Co.,  32  N.  W.  R.,  558.  Comp. 
Stats,  of  Nebraska,  Sees.  2  and  3,  Sec.  5,  and  pp.  246,  247, 

and  248 ;  Sees.  89,  90,  93,  and  94.     R.  R.  Co.  v. , 

23  Ohio  St.,  168.  Tayler  v.  Debuss,  31  Ohio  St.,  468.  R. 
R.  Co.  V.  Stout,  26  Ohio  St.,  242.  R.  R.  Co.  v.  Grand 
Canal  Commissioners ^  21  Pa.  St.,  9.  Baisey  v.  R.  R.  Co., 
119  III.,  70-72.  Pullman  Car  Co.  v.  Mo.  Pac,  115  V. 
S.,  596.     Middletown  i\  Boston  &  N.  Y.  Ry.  Co.,  5  A.,  706. 

2.  The  B.  &  M.  had  a  right  to  buy  the  stock.  Ryan 
V.  Leavenworth,  A.  &  N.  R.  R.  Co.,  21  Kas.,  365.  Vennej' 
V.  A.,  T.  <fc  S.  F.  R.  R.  Co.,  28  Fed.  Rep.,  584. 
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3.  Lease.  State  v.  St.  Paul  &  Sioux  City  R.  R,  Co,, 
28  N.  W.  Rep.,  245.  V.  S.  v.  Little  Miami  Ry.  Co.,  1 
Fed.  Rep.,  700.  Dietrich  v.  Lincoln  &  Northwestern  R. 
R.  Co.,  13  Neb.,  43. 

4.  Forfeiture  for  misuser;  forfeiture  of  corporate  fran- 
chises. High  on  Extraordinary  Remedies,  Sec.  664.  State 
V.  Canal  Co.,  23  Ohio  St.,  121. 

5.  Parties.  MaxwelPs  Pleading  and  Practice,  42. 
Zabriakie  v.  SmUh,  13  N.  Y.,  322.  Fisher  v.  HaU,  41  N. 
Y.,  416.  Almstead  v.  Buskirk,  17  Ohio  St.,  113.  People 
V.  Flint,  64  Cal.,  51,  Mud  Creek  Draining  Co.  v.  State, 
43  Ind.,  238.     PeopU  v.  Clark,  70  N.  Y.,  620. 

6.  Cause  of  forfeiture  no  longer  exists;  waiver  of  for- 
feiture. People  V.  Bank  of  Niagara,  6  Co  wen,  196-210. 
Com,  V.  P.,  G.  &  N.  R.  A.  Co.,  20  Penn.  St.,  519.  Om- 
monwealth  v.  R.  R.  Co.,  20  Penn.  St.,  518.  State  v.  Car- 
l^nter,  68  Wis.,  171-175.  Wood  v.  Norman,  85  Mo.,  298. 
Lst  Rorer  on  Railroads,  42.  Foster  v.  Fitch,  36  Conn., 
239.  Ottaiaa  Hydraulic  Co.  v.  People,  115  111.,  281. 
State  V.  Carpenter,  16  Am.  &  Eiig.  R.  Cases,  652.  A.,  T. 
&  S.  F.  V.  Fletclier,  35  Kas.,  236. 

7.  Constitution  not  the  law  by  which  the  A.  &  N. 
holds  its  existence.  Comp.  Stats.  Neb.,  Sees.  704,  715,  p. 
829.  State  Lottet-y  Co.  v.  Fitzpatrick,  3  Woods,  222.  Steacy 
r.  Littk  Rock  &  Fort  Smith  R.  R.  Co.,  5  Dillon,  348. 
Atlanta  v.  Gate  City  Gas  Light  Co.,  71  Ga.,  106.  Pa.  R. 
R.  Co.  V.  Lavgdon,  92  Pa.  St.,  21.  Commonwealth  v.  Erie 
&  Western  Transportation  Co.,  107  Pa.  State,  112.  Hayes 
V.  Commonwealth,  82  Pa.  State,  518.  Lehigh  Valley  R.  R. 
Co.  and  Morris  Canal  &  Banking  Co.  v.  Henry  McFar- 
Ian  d  al.,  31  N.  J.  Eq.,  706.  Dodge  v.  Wooley,  18  How- 
ard, 331.  R.  R.  Co.  V.  McClure,  10  Wallace,  511.  S. 
County  V.  R.  R.  Co.,  65  Mo.,  123.  Covington  v.  Bridge 
Co.,  10  Bush  (Ky.),  69.  Planters  Bank  v.  Sharp,  6  How., 
IT.  S.,  301,  320. 
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/.  31.  WooliDorthy  of  counsel  for  the  trustees  in  the 
mortgages  upon  the  defendant  company's  road,  filed  a 
brief,  citing,  inter  alia:  People  v.  The  Albany  &  Vermont 
R.  R.  Co.,  77  N.  Y.,  232.  People  v.  Flint,  64  Cal.,  51. 
Almsted  v.  Buskirk,  17  Ohio  St.,  113.  Hays  v.  Oomm.,  82 
Pa.  St.,  618.  Pa.  R.  R.  v.  Langdon,  92  lb.,  21.  Oonm. 
V.  Erie  Co.,  107  lb.,  112.  State  v.  Greer,  78  Mo.,  188. 
Pacific  R.  R.  Oo.  V.  Maguire,  20  Wallace,  36.  White  v. 
HartfV^  Wallace,  646.  Delmas  v.  Lis.  Co.,  14  Wallace, 
661.  Marsh  v.  Burroughs,  1  Woods,  463.  Lehigh  Valley 
R.  R.  Co.  V.  McFarlan,  31  N.  J.  Eq.,  706.  Pacifi^c  R. 
R.  Co.  V.  Maguire,  20  Wall.,  36.  Wallace  v.  Long  Island 
R.  R.,  12  Hun.,  460.  People  v,  Oakland  Bank,  1  Doug., 
282  (1844).  Attorney  General  v.  Ely  R.  R.  Co.,  L.  R.,  6 
Eq.,  106. 

Maxwell,  J. 

This  is  an  original  action  brought  in  this  court  by  the 
attorney  general  to  oust  the  defendant  from  its  franchises. 
The  attorney  general  alleges  in  the  information  that,  "On 
the  25th  day  of  April,  a.d.  1871,  articles  of  incorporation 
were  duly  filed  in  the  office  of  the  secretary  of  state  of 
Nebraska  by  A.  J.  Cropsey,  A.  A.  Egbert,  T.  E.  Calvert, 
George  Morrison,  and  O.  Chanute,  duly  incorporating, 
under  the  laws  of  the  state  of  Nebraska,  the  Atchison, 
Lincoln  &  Columbus  Railroad  Company.  The  object  and 
purpose  of  this  company  was  to  construct,  maintain,  and 
operate  a  line  of  railroad,  with  single  or  double  tracks, 
and  with  all  the  necessary  branches,  fences,  bridges,  wai-e- 
houses,  elevators,  station-houses,  and  such  other  appurte- 
nances as  might  be  thought  necessary,  extending  said 
line  of  railroad  from  a  point  at  the  southern  line  of  the 
state  of  Nebraska,  where  the  Atchison  &  Nebraska  Rail- 
road Company  crosses  said  state  line,  and  from  thence  run- 
ning northward  and  westward,  through  the  counties  of 
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Richanlson,  Pawnee,  Gage,  Johnson,  Lancaster,  Seward, 
and  Butler,  by  way  of  Lincoln  to  the  town  of  Columbus, 
on  the  Union  Pacific  Railway,  in  Platte  county.  A  copy 
of  the  articles  of  incorporation  is  attached  to  the  petition 
as  an  exhibit. 

"2d.  That  on  the  18th  day  of  August,  a.d.  1871, 
and  long  before  the  aforesaid  line  of  railroad  was  com- 
pleted, the  said  Atchison,  Lincoln  &  Columbus  Railroad 
Company  consolidated  all  of  its  stock  and  property  of 
every  kind  and  nature,  with  the  stock  and  property  of 
every  kind  of  the  Atchison  &  Nebraska  Railroad  Com- 
pany, a  corporation  organized  under  the  laws  of  the  state 
of  Kansas,  and  it  was  agreed  in  said  articles  of  consolida- 
tion, a  copy  of  which  was  filed  in  the  oflSce  of  the  secretary 
of  state  of  this  state,  that  the  aforesaid  two  consolidating 
companies  should  constitute  but  one  corporation  in  law, 
and  to  be  known  and  named  the  Atchison  &  Nebraska 
Railroad  Company."  A  copy  of  the  said  articles  of  con- 
solidation is  attached  to  the  petition,  and  that  part  of  the 
line  of  railroad  of  the  defendant  'lying  and  being  in  the 
state  of  Nebraska,  is  sought  to  be  affected  by  this  pro- 
ceeding. 

"  3d.  Your  petitioner  would  further  give  the  court  to 
understand  and  be  informed  that,  at  the  time  of  the  incor- 
poration of  the  Atchison,  Lincoln  &  Columbus  Railroad 
Company,  as  well  as  at  the  time  of  the  consolidation,  the 
financial  circumstances  of  the  defendant  were  limited,  and 
they  were  unable  to  build  the  said  railroad  from  the  south 
line  of  the  state  of  Nebraska  to  Columbus,  as  aforesaid, 
and  the  said  company  applied  to  the  tax-payers  of  the 
several  counties  through  which  said  line  of  railroad  was 
to  pass  for  aid,  to  enable  the  said  company  to  construct 
and  maintain  their  railroad  as  aforesaid. 

"4th.  That  the  tax-payers  and  inhabitants  along  said 
proposed  line  of  railroad,  for  the  purpose  of  obtaining  a 
railroad  and  getting  direct  communication  with  Kansas, 
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Missouri,  Illinois,  and  other  eastern  and  southern  states^ 
did,  as  in  such  cases  made  and  provided,  vote,  issue,  and 
deliver  to  the  defendant  a  large  amount  of  ten  per  cent 
coupon  bonds,  aggr^ating,  from  the  counties  of  Richard- 
son, Pawnee,  Johnson,  Gage,  and  Lancaster,  more  than 
$500,000. 

"  5th.  That  on  or  about  the  15th  day  of  January,  1872, 
said  railroad  was  completed  to  Lincoln,  in  Lancaster 
county,  Nebraska,  and  from  said  day  until  January  1^ 
1880,  was  operated  and  maintained  as  a  com})eting  line  of 
railroad  with  the  Burlington  &  Missouri  River  Railroad 
Company  in  Nebraska  (a  corporation  organized  under  the 
laws  of  this  state),  for  all  the  freight  and  passenger  traffic 
lying  and  being  between  the  road  of  this  defendant,  and  a 
branch  line  of  the  aforesaid  B.  &  M.,  running  from  Lincoln, 
in  Lancaster  county,  to  Nemaha  City,  in  Nemaha  county, 
by  the  way  of  Nebraska  City,  on  the  east  side,  and  with 
a  branch  line  of  said  B.  &  M.  running  from  Lincoln  by 
w^ay  of  Crete  to  Beatrice,  in  Gage  county,  on  the  west  side 
of  the  defendant's  line.  That  during  all  of  the  time  afore- 
said there  was  a  strong  competition  between  the  aforesaid 
lines,  thereby  producing  a  reasonable  but  low  rate  of 
charges  for  freight  and  passenger  traffic,  and  the  people 
living  within  the  territory  above  described  received  a  great 
advantage,  by  reason  of  the  low  and  reasonable  rates 
charged  for  the  transportation  of  freight  and  passengers  on 
the  defendant's  railroad,  resulting  from  the  competition 
aforesaid.  That  by  the  competition  aforesaid  the  freight 
belonging  to  the  people  using  defendant's  line  of  railroad 
was  shipped  south  to  the  city  of  Atchison,  in  Kansas,  and 
from  there  connected  with  other  lines  of  railroads  that 
were  competing  with  the  aforesaid  Burlington  &  Missouri 
River  railroad  for  Chicago  freight,  and  for  other  points 
east.  That  freight  coming  from  Chicago  and  other  eastern 
points  to  the  people  living  along  the  line  of  the  defendant's 
railroad  was  brought  at  greatly  reduced  rates,  and  all  the 
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people  living  in  the  south-eastern  quarter  of  our  state 
received  the  many  advantages  derived  from  comjKjting 
railroads. 

"6th.  That  on  the  first  day  of  January,  a.d.  1880,  a^ 
aforesaid,  for  the  purpose  of  defrauding  the  people  living 
along  the  line  of  their  railroad,  and  for  tlie  purpose  of 
destroying  the  competition  as  aforesaid,  the  said  defendant, 
the  Atchison  &  Nebraska  Railroad  Conipany,  disregarding 
its  duties  to  the  state  and  to  the  public,  unlawfully  and 
willfully  entered  into  an  agreement  with  the  aforesaid 
Burlington  &  Missouri  River  Riulroad  Company  to  lea>e 
their  said  line  of  railroad,  and  all  their  rights,  privileges, 
franchises,  and  property  of  every  description  to  the  above 
last  named  railroad  company,  and  on  said  last  named  day 
the  defendant  did  grant,  lea,se,  and  demise  to  the  said  Bm- 
lington  &  Missouri  River  railroad,  for  the  full  term  of 
nine  hundred  and  ninety-nine  years,  all  of  their  railroad, 
roadway,  lands  connected  with  the  use  and  operation  of 
their  road,  and  all  machine  shops,  depots,  and  all  ease- 
ments and  appurtenances  thereunto  belonging,  as  well  as 
all  such  property  as  sliould  thereafter  be  acquired.  [A 
copy  of  said  lease  is  attached  to  and  made  a  part  of  the 
l^tition.]  In  pursuance  with  the  terms  of  said  lease;  the 
defendant,  on  said  day,  gave  to  the  j^aid  Burlington  & 
Missouri  River  Railroad  Company  full  and  absolute  pos- 
session and  control  of  all  its  railroad,  roadway,  rights, 
privileges,  and  franchises,  its  earnings,  and  property  of 
every  desoription.  And  ever  since  the  1st  day  of  January, 
A.D.  1880,  the  defendant  company  has  utterly  and  will- 
fully failed  and  neglected  to  maintain  or  oi)erate  their  sJaid 
railroad  or  any  other  railroad  in  this  state,  and  has  failed 
in  the  discharge  of  its  duty  to  the  state  and  to  the  public 
during  all  of  said  time,  whereby  the  rights,  privileges, 
and  franchises  of  said  defendant  in  the  state  of  Nebraska 
have  become  and  are  subject  to  forfeiture. 

"  7th.     That  afterwards,  on  the  5th  day  of  April,  1 880, 
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the  defendant  conveyed  and  assigned  absolutely  all  of  its 
lands,  bonds,  moneys,  and  property  of  every  description, 
not  included  in  the  lease  hereinbefore  mentioned,  to  the 
aforesaid  Burlington  &  Missouri  River  Railroad  Com- 
pany." 

A  copy  of  said  conveyance  and  assignment  is  attached  to 
and  made  a  part  of  the  petition. 

"  8th.  And  your  petitioner  would  further  show  to  the 
court  that  the  defendant's  line  of  railroad  and  the  line 
owned  by  the  Burlington  &  Missouri  River  Railroad 
Company  in  Nebraska  were  not  connecting  or  continuous 
lines  of  railroads,  but  in  truth  and  in  fact  the  two  roads 
were  parallel  and  competing  lines,  and  the  lease,  convey- 
ance, and  assignment  as  aforesaid  were  and  are  vJtra  vires, 
in  violation  of  section  three  of  article  eleven  of  the  Consti- 
tution of  the  state  of  Nebraska,  and  against  public  policy. 

"  9th.  That  on  the  said  first  day  of  January,  a.d. 
1880,  the  aforesaid  Burlington  &  Missouri  River  Railroad 
Company  in  Nebraska  sold,  assigned,  and  transferred  all 
of  their  railroads,  leaseholds,  rights  of  action,  contracts, 
stock,  franchises,  and  all  other  property  of  every  descrip- 
tion whatsoever,  to  the  Chicago,  Burlington  &  Quincy 
Railroad  Company,  a  foreign  corporation,  incorporated 
under  the  laws  of  the  states  of  Illinois  and  Iowa,  and  not 
incorporated  under  the  laws  of  Nebraska,  nor  has  it  filed 
a  copy  of  its  articles  of  incorporation  with  the  secretarj" 
of  state  of  Nebraska." 

A  copy  of  the  above  mentioned  deed  of  sale  and  assign- 
ment is  attached  to  the  petition  and  made  a  part  thereof. 

"10th.  That  after  the  defendant  made  the  lease  of  its 
railroad  and  the  transfer  of  all  its  property,  as  aforesaid, 
the  management  and  control  of  the  defendant's  line  was 
maintained  and  operated  by  the  said  Burlington  &  Mis- 
souri River  railroad,  and  by  the  transfer  of  the  said  last 
named  company  to  the  Chicago,  Burlington  &  Quincy 
Railroad    Company,   the    said    Chicago,    Burlington    & 
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Quincy  R.  R.  Co.  still  coDtiuues  to  operate  and  maintain 
the  defendant's  line  in  this  state,  thereby  consolidating  all 
of  the  property,  franchises,  and  earnings  of  the  defendant's 
line  with  the  aforesaid  competing  and  parallel  lines  of  the 
said  Burlington  &  Missouri  River  Railroad  Company,  as 
now  owned  and  controlled  by  said  Chicago,  Burlington  & 
Quincy  Railroad  Company. 

"11th.  That  from  and  after  the  date  of  the  above 
transfer,  to- wit,  January  1, 1880,  the  rates  of  freight  for 
transportation  on  the  defendant's  linas  were  increased  by 
the  lessee  and  its  assignee  from  fifty  to  seventy-five  per 
cent  of  the  rate  charged  by  the  defendant,  and  in  many 
cases  it  was  doubled.  That  all  competition  was  destroyed 
in  the  south-eastern  quarter  of  the  state  by  reason  of  the 
aforesaid  transfers,  and  all  the  grain,  stock,  and  other 
classes  of  freight  along  the  defendant's  line,  shipped  to 
eastern  and  southern  points,  was  carried  north  by  the  les- 
see and  the  volume  of  business  done  along  the  defendant's 
line  was  diverted  outside  of  the  usual  channel  of  trade. 
That  the  people  living  along  the  line  of  the  defendant's 
road  are  defrauded  by  the  transfers  aforesaid,  and  the  large 
amount  of  bonds  voted  and  delivered  to  the  defendant,  to 
aid  in  the  construction  of  the  railroad,  are  without  consid- 
eration, and  yet  the  said  bonds  are  still  presumed  to  be  a 
legal  liability  against  said  counties. 

"12th.  That  the  defendant  corporation.  The  Atchison 
<&  Nebraska  Railroad  Company,  has  ceased  to  maintain 
and  operate  any  railroad  in  the  state  of  Nebraska.  That 
said  railroad  corporation.  The  Atchison,  Lincoln  &  Colum- 
bus Railroad  Company,  as  consolidated  with  The  Atchi- 
son &  Nebraska  Railroad  Company,  has  willfully  failed 
and  neglected  to  keep  up  and  maintain  any  railroad  in  this 
state,  as  by  their  articles  of  incorporation  they  are  required 
to  do,  but  on  the  contrary  has  abandoned  its  lawful  l)iisi- 
n«js,  and  the  end  and  object  for  which  it  was  created, 
whereby  the  rights  and  privileges  an.l  franchises  of  said 
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defendant  corporation  in  this  state  liave  become  subject  to 
forfeiture.  Wherefore  plaintiff  prays  that  the  corporate 
rights,  privileges,  and  franchises  may  be  declared  forfeited, 
and  the  said  defendant  be  ousted  therefrom.  That  all  the 
'rights,  privileges,  and  franchises  of  the  defendant  within 
the  state  of  Nebraska  be  canceled  and  annulled,  and  that 
said  corporation  be  dissolved.  That  the  court  may  appoint 
three  trustees  to  take  charge  of  the  property  of  said  cor- 
poration, to  collect  the  debts,  and  pay  the  liabilities,  if  any, 
and  the  surplus  paid  into  the  state  treasury  for  the  benefit 
of  the  school  fund,  as  in  other  cases  of  forfeiture.  And 
for  such  other  and  further  relief  as  equity  and  justice  may 
require." 

The  exhibits  attached  to  the  petition  and  made  a  part 
of  it  show  that,  on  the  24th  of  May,  1867,  certain  resi- 
dents of  the  city  of  Atchison,  Kansas,  organized  a  corpo- 
ration under  the  laws  of  that  state,  for  the  purpose  of 
constructing  a  railroad  from  some  point  in  the  city  of 
Atchison  to  some  point  ou  the  north  line  of  the  state  of 
Kansas,  not  farther  west  than  twenty-five  miles  from  the 
Missouri  river,  the  length  of  said  railroad  not  to  exceed 
forty-five  miles.  The  capital  stock  of  said  company  was 
fixed  at  $400,000.  In  April,  1871,  the  Atchison,  Lincoln 
&  Columbus  Railroad  Company  was  organized,  under  the 
laws  of  the  state  of  Nebraska.  "  The  object  and  purposti 
of  this  company  are  to  construct,  maintain,  and  operate  a 
railroad  with  single  or  double  tracks,  and  with  all  neces- 
sary branches,  fences,  bridges,  warehouses,  elevators,  sta- 
tion-houses, and  such  other  appurtenances  as  may  be 
thought  necessary  or  convenient,  extending  from  a  point 
on  the  southern  line  of  the  state  of  Nebraska,  where  the 
Atchison  &  Nebraska  railroad  crosses  said  state  line  north- 
ward and  westward  through  the  counties  of  Richardson, 
Pawnee,  Gage,  Johnson,  Lancaster,  Seward,  and  But- 
ler, by  way  of  Lincoln,  to  the  town  of  Columbus,  on 
the  Union  Pacific  railroad,  with  a  branch  road  running: 
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westward  through  the  counties  of  Richardson,  Pawnee, 
Johnson,  Gage,  Jefferson,  and  SaUne,  to  the  west  line  of 
the  state."  The  capital  stock  was  fixed  at  the  sum  of 
1500,000.  In  August,  1871,  the  Atchison  &  Nebraska 
Railroad  Company  and  the  Atchison,  Lincoln  &  Colum- 
bus Railroad  Company,  were  consolidated,  under  the  laws 
of  this  state,  the  first  article  of  consolidation  being  as  fol- 
lows :  "The  Atchison  &  Nebraska  Railrofid  Company,  a 
corporation  organized  and  existing  under  the  laws  of  the 
states  of  Kansas  and  Nebraska,  has  constructed  and  now 
in  operation  its  railroad  from  Atchison  north-westerly  to 
the  state  line  between  Kansas  and  Nebraska,  and  the  said 
Atchison,  Lincoln  &  Columbus  Railroad  Company,  a  cor- 
poration organized  and  existing  under  the  laws  of  the 
state  of  Nebraska,  is  authorized  by  virtue  of  said  laws 
and  its  charter  to  construct,  maintain,  and  operate  a  rail- 
road from  a  point  on  the  state  line  between  Kansas  and 
Nebraska,  to  which  the  Atchison  &  Nebraska  railroad  is 
constructed,  by  way  of  Lincoln,  to  Columbus,  a  point  on 
the  Union  Pacific  railroad  in  said  state  of  Nebraska,  and 
also  a  certain  branch  of  said  railroad  named  in  the  articles 
of  incorporation.  And  whereas  the  roads  as  now  con- 
structed and  authorized  to  be  located  and  completed  in 
said  states  of  Kansas  and  Nebraska,  under  their  respective 
charters  and  the  laws  of  said  states,  form  a  continuous 
line  extending  from  Atchison  to  Lincoln,  and  thence  to 
Columbus,  and  are  authorized  by  the  laws  of  said  states 
of  Kansas  and  Nebraska  to  consolidate  their  stock  and 
property  with  each  other,  etc.''  The  articles  of  consolida- 
tion are  set  out  at  length,  the  capital  stock  of  the  com- 
pany being  fixed  at  $2,000,000. 

The  defendant  demurs  to  the  petition  upon  two  grounds ; 

1st.     That  there  is  a  defect  of  parties  defendant. 

2d.  That  the  facts  stated  in  the  information  are  not 
sufficient  to  entitle  the  state  to  the  relief  prayed  for 
against  th''  defendant. 
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The  rule  is  well  settled  that  in  a  proceeding  in  quo  war- 
ranto to  dissolve  a  corporation  or  declare  a  forfeiture  of  its 
charter,  or  to  oust  it  from  the  exercise  of  franchises  which 
it  usurps,  it  must  be  against  the  corporation  itself,  and  not 
merely  against  its  individual  members.  If  the  corpora- 
tion has  by  the  abuse  or  the  non-use  of  its  franchises  ren- 
dered itself  liable  to  the  forfeiture  of  its  charter,  such  for- 
feiture can  properly  be  declared  and  enforced  only  in  a 
proceeding  to  which  the  corporation  is  a  party.  State  v. 
Taylor,  25  O.  S.,  280.  People  v.  Bank  of  Hudson,  6 
Cowen,  217. 

In  the  latter  case  the  court  say :  "  It  is  ol>jected,  in  the 
first  place,  that  the  information  being  against  the  defend- 
ants by  their  corporate  name  is  bad.  To  this  it  may  be 
answered,  the  information  is  merely  descriptive.  It  is  not 
an  affirmation  that  the  defendants  are  a  corporation,  but 
that,  by  the  name  of  the  president,  directors,  and  company 
of  the  Bank  of  Hudson,  or  using  that  name,  they  have 
done  the  acts  in  the  information  allied.  And  it  then 
calls  on  them  to  answer  by  what  authority.  Besides,  the 
statute  authorizes  proceedings  against  the  corporation. 
The  judgment  must  be  against  the  corporate  name.  A 
corporation  created  by  the  legislature  may  lose  its  fran- 
chises by  a  misuser  or  a  non-user  of  them.  They  may 
be  resumed  by  the  government  under  a  judgment  upon  a 
quo  wai^anio  to  ascertain  and  enforce  the  forfeiture.  (9 
Cranch,  51.)  The  judgment  to  be  given  is  a  judgment  of 
seizure,  which  produces  a  dissolution  of  the  corporation." 

As  the  proceeding  is  directed  against  the  corporation 
itself  for  misuser  and  non-user  of  its  corporate  franchises, 
it  is  the  only  necessary  party  defendant  in  the  case.  If, 
however,  the  court  should  find  it  necessary  to  render  a 
judgment  of  ouster  against  the  defendant,  and  vacate  and 
set  aside  its  charter,  the  rights  and  bona  fide  claims  of  all 
parties  against  the  defendant  will  be  protected.  The  first 
grouiid  of  <l(Mniirrer,  therefore,  is  overruled. 
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Section  89  of  chapter  10  of  the  Compiled  Statutes  pro- 
vides :  "  Whenever  the  lines  of  railroad  of  any  railroad 
companies  in  this  state,  or  any  portion  of  such  lines,  have 
been  or  may  be  constructed  so  as  to  admit  the  passage  of 
burden  or  passenger  cars  over  any  two  or  more  such  roads 
continuously,  without  break  of  gauge  or  interruption, 
.such  companies  are  hereby  authorized  to  consolidate  them- 
selves into  a  single  corporation,  in  the  manner  following : 
The  directors  of  the  said  two  or  more  corporations  may 
enter  into  an  agreement,  under  the  corporate  seal  of  each, 
for  the  consolidation  of  the  said  two  or  more  corporations, 
prescribing  the  terms  and  conditions  thereof;  the  mode  of 
carrying  the  same  into  eflFect ;  the  name  of  the  new  cor- 
poration ;  the  number  of  the  directors  thereof,  which  shall 
not  be  less  than  seven ;  the  time  and  place  of  holding  the 
first  election  of  directors ;  the  number  of  shares  of  capital 
stock  in  the  new  corporation ;  the  amount  of  each  share ; 
the  manner  of  converting  the  shares  of  capital  stock  in 
each  of  said  two  or  more  corporations  into  shares  in  such 
new  corporation;  the  manner  of  compensating  stock- 
holders in  each  of  said  two  or  more  corporations,  who 
refused  to  convert  their  stock  into  stock  of  such  new  cor- 
poration, with  such  other  details  as  they  shall  deem  neces- 
sary to  perfect  such  consolidation  of  said  corporations; 
and  such  new  corporations  shall  possess  all  the  powers, 
rights,  and  franchises  conferred  upon  such  said  two  or 
more  corporations,  and  shall  be  subject  to  all  the  restric- 
tions, and  perform  all  the  duties  imposed  by  the  provisions 
of  this  subdivision.  Provided^  That  all  stockholders  in 
either  of  such  corporations  shall  be  paid  the  market  value 
of  said  stock  at  the  date  of  such  consolidation." 

This  is  section  18  of  an  act  passed  by  the  territorial  leg- 
islature, entitled  "An  act  to  create  and  regulate  railroad 
companies,"  approved  February  8,  1864,  and  is  section  89 
of  chapter  25  of  the  Revised  Statutes  of  1866. 

The  act  including  this  provision  was  copied  substantially 
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from  the  statute  of  Ohio  of  1851,  "relating  to  railroad 
companies."  (2  Curwen,  1075.)  The  construction  of  this 
section  was  before  the  supreme  court  of  Ohio  in  State  v. 
Vanderbitt,  37  O.  S.,  590,  where  it  was  held  that  the 
word  "continuously,"  in  the  section  above  quoted,  was  a 
restriction  upon  the  power  to  consolidate,  and  that  this 
right  existed  only  where  the  lines  when  consolidated  would 
form  one  continuous  line  over  which  freight  and  passen- 
gers might  be  carried  without  transfer,  and  that  it  did  not 
apply  to  roads  which  when  united  would  not  form  a  con- 
tinuous line.  The  court  say:  "The attorney  general  says, 
and  the  record  su2)port8  the  statement,  that  these  roads  are 
'for  sixty  miles  lying  parallel  and  near  to  each  other.* 
That  they  are,  indeed,  in  the  largest  sense,  parallel  and 
competing  roads,  seems  to  be  beyond  dispute,  and  it  may  be 
fairly  inferred  from  the  record  that  a  leading  object  in 
making  the  consolidation  was  to  destroy  that  competition. 
That  being  true,  the  lines  of  these  roads  are  not,  in  my 
judgment,  *  so  constructed  as  to  admit  the  passage  of  bur- 
den or  passenger  cars  over  two  or  more  of  such  roads  con- 
tinuously,' within  the  proper  meaning  of  section  3379. 
That  the  mere  physical  ability  to  pass  cars  from  one  road 
to  the  other  satisfies  the  statute,  is  a  construction  of  it 
which  is  wholly  inadmissible,  for  the  provision  requiring 
such  connection  would  be  without  meaning.  In  imposing 
that  restriction  upon  consolidation,  the  legislature  intended, 
not  merely  that  the  physical  fact  should  exist,  but  that 
such  consolidation  should  only  be  made  for  the  very  pur- 
pose of  passing  freight  and  passengers  over  both  lines,  or 
some  material  parts  thereof  not  necessarily  in  a  direct  or 
straight  line  but  continuously.  *  *  Consolida- 
tion for  the  transportation  of  freight  and  passengers  con- 
tinuously, is  a  thing  which  the  legislature  might  well 
desire  to  encourage,  as  it  may  be  advantageous  alike  to  the 
public  and  the  companies;  but  corporations  have  power 
only  as  granted  by  the  general  assembly ;  and  where  com- 
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panies  situated  as  these  are,  being  parallel  and  competing, 
claim  that  authority  to  consolidate  has  been  granted  to 
them,  they  must  be  able  to  point  to  words  in  the  statute 
which  admit  of  no  other  reasonable  construction,  for  it 
will  not  be  assumed  that  the  law-making  power  has 
authorized  the  creation  of  a  monopoly  so  detrimental  to 
the  public  interest.  But  the  statute  contains  no  such 
words." 

This  decision,  in  our  view,  states  the  law  correctly,  and 
the  statute  only  authorizes  the  consolidation  of  two  lines 
of  railway,  where  the  lines  thus  consolidated  will  form 
one  continuous  railroad.  As  the  Atchison  &  Nebraska 
City  railroad  and  the  Atchison,  Lincoln  &  Columbus 
railroad,  when  consolidated,  would  form  one  continuous 
line,  the  statute  authorized  such  consolidation ;  that  part 
of  the  line,  however,  in  Nebraska,  is  held  by  said  company 
as  a  Nebraska  corporation,  while  that  in  Kansas  is  held 
as  a  Kansas  corporation,  under  the  laws  of  that  state. 

Section  94,  chapter  16  of  the  Compiled  Statutes,  pro- 
vides that,  **  Any  railroad  company  heretofore  or  hereafter 
incorporated  may,  at  any  time,  by  means  of  subscription 
to  the  capital  stock  of  any  other  company,  or  otherwise,  aid 
such  company  in  the  construction  of  its  railroad,  for  the 
purpose  of  forming  a  connection  of  said  last  mentioned 
road  with  the  road  owned  by  the  company  furnishing  such 
aid ;  or  any  railroad  company  existing  in  pursuance  of  law, 
may  lease  or  purchase  any  part  or  all  of  any  railroad  con- 
structed by  any  other  company,  if  said  company's  lines 
of  said  road  are  continuoua  or  connected  as  aforesaid,  upon 
such  terms  and  conditions  as  may  be  agreed  on  between 
said  companies  respectively;  or  any  two  or  more  railroad 
companies  whose  lines  are  so  connected  may  enter  into  an 
arrangement  for  their  common  benefit  consistent  with  and 
calculated  to  promote  the  objects  for  which  they  are  created. 
Provided^  That  no  such  aid  shall  be  furnished  nor  any 
purchase,  lease,  or  arrangement  perfected,  until  a  meeting 


1 


IGO   SUPREME  COUET  OF  NEBRASKA, 

state  T.  A.  ^  N.  R.  R.  Co. 

^ 

of  the  stockholders  of  each  of  said  companies  shall  have 
been  called  by  the  directors  thereof,  at  such  time  and  place 
and  in  manner  as  they  shall  designate,  and  the  holders  of 
at  least  two-thirds  of  the  stock  of  such  company,  represent- 
ed at  such  meeting  either  in  person  or  by  proxy,  and  voting 
thereat,  shall  have  assented  thereto." 

It  will  be  observed  that  the  authority  of  one  company 
to  aid  another  in  the  construction  of  its  railroad  is  for  the 
purpose  of  making  connection  between  the  two  roads. 
That  is,  the  two  roads  when  connected  must  form  a  con- 
tinuous line.  It  will  also  be  observed  that  the  right  of 
any  company  to  lease  or  purchase  any  part  or  all  of  any 
railroad  constructed  by  any  other  company  is  limited  to 
cases  where  the  purchasing  company's  line  and  the  road 
purchased  are  continuous  or  connected.  If  the  line  pur- 
chased or  leased  does  not  form  a  connected  or  continuous  line 
with  the  road  owned  by  the  company  purchasing  or  leas- 
ing the  same,  there  is  no  power  given  by  statute  to  either 
make  a  lease  of  said  railway  or  hold  under  the  same. 
This  was  the  state  of  the  law  in  1871,  when  these  compa- 
nies were  organized  and  consolidated,  and  the  statute  has 
remained  in  that  form  until  the  present  time. 

Section  2,  article  2,  chapter  72  of  the  Compiled  Stat- 
utes, provides :  "  That  it  shall  be  competent  and  lawful 
for  any  railroad  company  heretofore  incorporated  or  organ- 
ized, or  which  may  be  hereafter  incorporated  or  organized  ^ 
under  the  laws  of  an  adjoining  state,  and  which  shall  have 
extended  its  railroad  into  this  state,  or  have  become  a  cor- 
poration of  this  state  under  the  laws  thereof,  to  mortgage, 
lease,  or  sell  that  part  of  its  railroad,  and  the  property, 
rights,  privil^es,  and  franchises  connected  therewith  situ- 
ated in  this  state,  to  any  railroad  in  this  state,  and  the 
railroad  company  making  such  purchase  shall  thereupon 
become  vested  with  all  the  property,  rights,  privil^es,  and 
franchises  of  the  company  making  such  sale,  and  pertain- 
ing to  the  said  railroad  so  sold^  and  shall  be  authorized  to 
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locate,  oonstruct,  and  complete,  maintain,  and  operate  the 
railroad  thus  purchased,  and  may  receive,  hold,  and  con- 
vey all  the  municipal  aid,  endowments,  and  property  of 
any  kind  whatsoever,  upon  complying  with  the  terms  and 
conditions  upon  which  the  same  were  to  be  had,  as  fully 
and  to  the  same  extent  as  the  railroad  company  making 
such  sale  could  have  done  had  no  such  sale  been  made." 

This  act  was  passed  in  1881,  and  the  section  only  applies 
to  corporations  of  an  adjoining  state  which  shall  have 
extended  their  railroad  into  this  state  and  become  corpora- 
tions under  the  laws  thereof,  to  mortgage,  lease,  or  sell  that 
part  of  their  railroad  situated  within  this  state  to  a  railroad 
company  within  the  state.  This  section  does  not  repeal 
sections  89  and  94  of  chapter  16  of  the  Compiled  Statutes. 
Nor  does  it  authorize  a  railway  to  lease  its  entire  line,  that 
out  of  the  state  as  well  as  that  within.  That  statute^ 
therefore,  does  not  apply  to  nor  aid  this  case.  So  far  as  the 
power  to  lease  is  concerned,  requiring  the  lines  to  be  con- 
tinuous, chapter  58  of  the  session  laws  of  1887  contains 
certain  provisions  as  to  the  power  to  purchase  or  lease  rail- 
ways, which  need  not  be  noticed,  as  it  has  no  application 
to  the  case  at  bar.  The  second  section  of  the  act  con- 
tains a  provision  for  the  ratification  of  prior  leases  and 
consolidations,  which  at  the  most  can  only  legalize  acts 
done  in  good  faith  where  there  was  a  want  of  full  power 
to  perform  the  same,  but  does  not  apply  to  cases  where 
leases  were  made  or  consolidations  effected  against  the  inhi- 
bitions of  the  statute.  The  lease  of  the  defendant,  there- 
fore, is  not  validated  or  aided  by  that  statute. 

To  justify  the  defendant  in  leasing  its  line  to  the  B.  & 
M.  B.  R.  Company,  it  must  be  able  to  point  to  the  exact 
statute  granting  such  authority,  which  it  has  failed  to  do. 
Penn.  Co.  v.  J^.  Louis,  Alton  &  T,  H.  Railroad ,  118  U.  S., 
294.  In  the  opinion  of  the  majority  of  the  court  in  that 
case,  it  is  said:  '^  We  think  it  may  be  stated,  as  the  just 
result  of  these  cases,  and  on  sound  principle,  that  unless 
11 
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specially  authorized  by  its  charter,  or  aided  by  some  other 
legislative  action,  a  railroad  company  cannot,  by  lease  or 
any  other  contract,  turn  over  to  anotlier  company  for  a  long 
period  of  time  its  road  and  all  its  appurtenances,  the  use 
of  its  franchises,  and  the  exercise  of  its  powers,  nor  can 
any  otlier  railroad  company,  without  similar  authority, 
make  a  contract  to  receive  and  operate  such  road,  fran- 
chises, and  property  of  the  first  corporation,  and  that  such 
a  contract  is  not  among  the  ordinary  powers  of  a  railroad 
company,  and  is  not  to  be  presumed  from  the  usual  grant 
of  powers  in  a  railroad  charter/^  This,  in  our  view,  is  a 
correct  statement  of  the  law. 

In  Thomas  v.  Railroad  Company ^  101  U.  S.,  71,  a  rail- 
road company  in  New  Jersey  had  leased  its  road,  franchises, 
and  property  for  a  period  of  twenty  years,  giving  the  lessee 
complete  control  thereof,  and  received  as  rent  one-half  the 
gross  sum  collected  by  the  lessee,  from  the  operation  of 
the  road.  The  decision  turned  upon  the  power  of  the 
company  under  its  corporate  authority  to  make  the  lease. 
The  lessee  insisted  that  a  corporation  may,  as  at  common 
law,  do  an  act  which  is  not  either  expressly  or  impliedly 
prohibited  by  its  charter.  To  this  the  court  resjwnded : 
"We  do  not  concur  in  this  proposition.  We  take  the 
general  doctrine  to  be  in  this  country,  though  there  may 
be  exceptional  cases  and  some  authorities  to  the  contrary, 
that  the  powers  of  corporations  organized  under  legislative 
statutes  are  such,  and  such  only,  as  those  statutes  confer. 
Conceding  the  rule  applicable  to  all  statutes,  that  what  is 
ihirly  implied  is  as  much  granted  as  what  is  expressed,  it 
remains  tliat  the  charter  of  a  corporation  is  the  measure  of 
its  powers,  and  that  the  enumeration  of  these  powers  im- 
plies the  exclusion  of  all  others.'' 

The  doctrine  as  above  stated  meets  our  hearty  approval. 
If  the  allegations  of  the  information  are  true — ^and  they 
are  to  be  so  considered  on  demurrer  to  the  information — 
the  defendant  induced  the  people  along  its  line,  from  the 
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Kansas  border  to  the  city  of  Lincoln,  to  grant  liberal  aid 
for  the  construction  of  the  road.  Every  piece  of  land 
subject  to  taxation  in  the  counties  along  the  line  of  said 
road  is  practically  mortgaged  by  the  issuing  of  bonds  to 
aid  in  building  it.  The  interest  has  presumably  been  paid 
on  these  bonds  to  the  present  time;  many  of  the  settlers 
along  such  road  when  the  bonds  were  issued  were  pioneers, 
struggling  with  the  hardships,  poverty,  privations,  and 
difficulties  incident  to  a  new  country.  To  many  of  them, 
no  doubt,  the  taxes  necessary  to  meet  the  interest  and 
amount  required  for  the  sinking  fund  have  been  a  burden, 
and  by  every  one  the  tax  was  voted  to  aid  in  constructing 
and  operating  an  independent  line  of  railway.  That  was 
the  contract  of  the  parties,  and  the  state  would  be  derelict 
in  its  duties  if  it  did  not  compel  an  observance  on  the  part 
of  the  defendant  of  its  duties.  The  defendant,  however, 
having  obtained  this  bonus,  sought  to  surrender  all  its 
powers,  rights,  and  franchises  to  another  corporation  for 
the  period  of  nine  hundred  and  ninety-nine  years.  So  far 
as  the  defendant  is  concerned,  it  has  ceased  to  operate  a 
railroad,  and  the  charge  of  mis-user  and  non-user  plainly 
appears  on  the  face  of  the  record.  It  is  not  the  policy  of 
the  law  to  allow  a  railroad  company,  organized  as  an  inde- 
pendent line,  to  procure  aid  on  every  hand  in  that  charac- 
ter, and  after  the  road  is  completed  sell  out  to  the  highest 
bidder.  Honorable  and  fair  dealing  are  as  essential  in  the 
dealings  of  a  railroad  corporation  with  individuals  and  the 
public  in  the  construction  and  operation  of  its  road  as 
between  individuals  in  the  ordinary  affairs  of  life.  A  rail- 
way company  cannot  be  permitted  to  act  in  bad  faith  with 
those  from  whom  it  has  received  aid  upon  certain  conditions. 
Having  received  the  consideration,  it  must  perform  on  its 
part,  and  the  parties  are  entitled  to  a  literal  compliance. 
And  while  a  lessee  in  a  proper  case,  or  assignee  or  pur- 
chaser, will  take  a  road  burdened  with  the  conditions,  obli- 
gations, and  duties  assumed  by  the  original  corporation. 
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yet  there  can  be  no  such  transfer  by  lease,  assignment,  or 
sale  without  express  statutory  authority,  and  as  we  find  no 
such  authority,  and  the  defendant  has  been  guilty  of  mis- 
user and  non-user  of  its  franchises,  they  are  subject  to 
forfeiture. 

We  have  placed  the  decision  entirely  upon  the  statute, 
but  there  are  other  grounds  which  will  now  be  noticed. 

Section  3,  article  XI.  of  the  constitution,  provides  that, 
"  No  railroad  corporation  or  telegraph  company  shall  con- 
solidate its  stock,  property,  franchises,  or  earnings,  in 
whole  or  in  part,  with  any  other  railroad  corporation  or 
tel^raph  company  owning  a  parallel  or  competing  line, 
and  in  no  case  shall  any  consolidation  take  place  except 
upon  public  notice  of  at  least  sixty  days  to  all  stockhold- 
ers, in  such  manner  as  may  be  provided  by  law.'' 

Section  5  also  provides  that:  "No  railroad  corporation 
shall  issue  any  stock  or  bonds  except  for  money,  labor,  or 
property  actually  received  and  applied  to  the  purposes  for 
which  such  corporation  was  created,  and  all  stock,  divi- 
dends, and  other  fictitious  increase  of  the  capital  stock  or 
indebtedness  of  any  such  corporation  shall  be  void.  The 
capital  stock  of  railroad  corporations  shall  not  be  increased 
for  any  purpose,  except  after  public  notice  for  sixty  days 
in  such  manner  as  may  be  provided  by  law.'' 

This  is  an  absolute  prohibition  against  a  railroad  cor- 
poration consolidating  its  stock,  property,  franchises,  or 
earnings,  in  whole  or  in  part,  with  any  other  railroad  cor- 
poration owning  a  parallel  or  competing  line.  The  word 
"consolidate"  is  here  used  in  the  sense  of  join,  or  unite. 
The  constitutional  convention  aimed  at  practical  results. 
The  character  of  the  title  of  the  parties  operating  a  railway 
is  of  but  little  moment  to  the  general  public,  while  the 
requirement  that  different  roads  shall  continue  to  be  com- 
peting lines,  as  when  they  were  constructed,  is  of  the  utmost 
importance  to  all.  The  law  cannot  be  evaded,  therefore, 
by  substituting  a  lease  for  a  deed  of  conveyance.     It  will 
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be  observed  that  there  are  two  classes  of  railroads  to  which 
the  prohibition  applies,  viz.,  parallel  and  competing.  As 
to  what  are  parallel  roads  is  not  now  before  the  court;  but 
that  the  defendant  was  a  competing  road  is  allied  in  the 
information,  admitted  by  the.  demurrer,  and  clearly  shown 
from  the  record.  It  was  therefore  clearly  within  the  in- 
hibition of  the  constitution,  and  neither  its  stock,  fran- 
chises, or  earnings  can  be  joined  to  any  other  competing 
line.  The  prohibition  against  the  joinder  of  these,  pro- 
hibits the  leasing  of  such  roads. 

Competition  can  only  be  had  by  securing  competing 
lines,  and  thus  prevent  a  monopoly  in  the  operation  of 
the  roads,  and  this  it  did  by  forbidding  the  purchase  or 
control  of  parallel  or  competing  roads  under  the  same 
management.  As  the  defendant  was  organized  prior  to 
the  adoption  of  the  constitution,  it  is  claimed  that  it  would 
not  be  subject  to  this  restriction.  There  is  no  force,  how- 
ever, in  this  objection.  The  corporation  was  organized  to 
build  andf  operate  a  railroad  from  the  Kansas  line  to 
Lincoln  and  Columbus.  That  was  the  very  purpose  of  its 
being.  It  had  no  authority  to  lease  its  road  under  the 
statute,  and  was  therefore  deprived  of  no  right,  and  the 
constitutional  inhibition  applies  to  it. 

The  attorneys  for  the  defendant  contend  that  section  5, 
Art.  XI.  of  the  constitution,  applies  more  particularly  to 
stockholders.  It  has  a  much  broader  scope,  however.  It 
was  intended  to  restrict  the  issue  of  stock  and  bonds  to  the 
actual  consideration  received.  One  of  the  objects  of  the 
provision  was  to  enable  all  parties  to  know  the  actual  cost 
of  all  railroads  within  the  state,  so  tliat  the  legislature,  in 
providing  for  taxing  them  and  for  regulating  the  charges  for 
transportation  of  persons  and  property,  may  be  enabled  to 
do  so  advisedly,  and  pass  laws  which  shall  be  just,  alike 
to  the  railway  companies,  the  public,  and  individuals.  In 
any  view  of  the  case,  therefore,  the  defendant's  franchises 
are  subject  to  forfeiture. 
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The  court  will  not,  in  the  first  instance,  however,  declare 
a  forfeiture,  but  the  lease  will  be  declared  void. 

The  demurrer  is  overruled.  The  defendant  has  leave  to 
answer  by  the  first  day  of  the  next  term  of  court. 

Ordeb  accordingly. 

The  other  judges  concur. 
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PRESENT: 

HoK.  M.  B.  REESE,  Chief  Justics. 
"    AMASA  COBB,  )  t,^^« 

"    SAMUEL  MAXWELL,     f  •'^"X»«- 


D.  C.  Kinney  and  J.   F.  Kinney,  plaintiffs  in 

ERROR,  V.  C.  W.  HiCKOX,  DEFENDANT  IN  ERROR. 

1.  Beal  Estate :  contract:  conditional  salr.  Where  the 
owner  of  real  estate  in  the  state  of  Wisconsin  entered  into  a 
contract  with  an  attorney  of  the  owners  of  certain  mill  property 
in  this  state,  and  there  was  testimony  tending  to  show  that  the 
deeds  for  the  property  were  to  be  exchanged  at  the  same  time, 
the  purchaser  of  the  mill  to  take  it  subject  to  certain  incum- 
brances, and  the  Wisconsin  land  to  be  transferred  subject  to  an 
incumbrance,  the  purchaser  of  the  mill  tendered  his  deed  and 
abstract  of  the  Wisconsin  land,  but  there  was  a  delay  in  com- 
plying with  the  contract  on  the  part  of  the  mill  owners,  the 
mill  in  the  meantime  being  destroyed  by  fire;  Held^  That  under 
the  testimony  the  conrt  was  justified  in  finding  a  conditional 
sale,  and  in  consequence  of  the  destruction  of  the  mill  the  court 
would  not  enforce  the  contract. 
[167] 
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2.  Praotioe  in  Supreme  Court:  sebvicb  of  summons  in 
EKBOB,  Serrioe  of  a  snmmoDS  in  error  upon  the  attorney  of 
record  who  tried  the  case  below  will  be  sufficient,  altboogfa 
sacb  attorney  may  not  appear  in  the  case  in  the  snpreme  coort. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  BLa^yward,  J. 

John  8.  Gregory,  for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

Maxwell,  J. 

This  action  was  brought  in  the  district  court  of  Lan- 
caster county,  by  the  plaintiffs  against  the  defendant,  to 
specifically  enforce  a  contract.  On  the  trial  the  court 
found  the  issues  in  favor  of  the  defendant,  and  dismissed 
the  action.     The  plaintiffs  appeal. 

The  following  is  a  copy  of  the  agreement:  "Contract, 
made  this  4th  day  of  June,  a.d.  1885,  between  D.  C.  and 
J.  F.  Kinney,  of  the  city  of  Chicago,  Illinois,  and  Charles 
W.  Hickox,  of  Firth,  Nebraska,  as  follows:  "The  said 
Kinneys  agree  to  sell  and  convey  to  said  Charles  W. 
Hickox  the  property  known  as  the  'Firth  MiU,^  with  the 
lands  and  property  thereunto  belonging,  and  upon  which 
said  mill  is  situated,  subject  to  the  payment  of  the  mort- 
gage foreclosed  at  the  February  term  of  the  district  court, 
amounting  to  about  $2,260,  and  taxes  of  the  year  1885. 
An  abstract  of  title  of  the  lot  upon  which  said  mill  is 
situated  shall  be  furnished  by  said  Kinney,  and  warranty 
deed,  subject  only  to  said  mortgage  and  tax  of  1885,  shall 
be  furnished  and  delivered  within  sixty  days  from  the 
time  deed  shall  be  furnished  by  said  Hickox,  as  follows : 
Said  Hickox  shall  convey  by  warranty  deed  to  said  Kin- 
neys, or  as  they  direct,  the  following  land :  N.  J  of  8.  E. 
i  of  S.  W.  J,  Sec.  32,  town  13,  range  2,  and  W.  i  of  S. 
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E.  J,  Sec.  32,  town  13,  range  2,  Vernon  county,  and-  40 
acres  of  land  now  owned  by  said  Hickox,  situated  J  mile 
south-east  of  said  tract,  in  Richland  county,  all  in  Wis- 
consin, subject  to  payment  of  mortgage  of  $500,  and  taxes 
of  1885.  Abstract  of  title  and  deed  to  be  furnished 
within  90  days  from  this  date.  Upon  said  140  acres  of 
land  it  is  represented  that  there  are  two  dwelling-houses, 
one  barn,  100  acres  (about)  in  cultivation  and  under 
fences^  and  market  value  of  said  land  $4,000,  all  good 
land,  and  that  portion  not  in  cultivation  is  good  timber, 
possession  of  said  mill  to  be  delivered  to  said  Hickox 
imm^iately. 

"D.  C.  A  J.  F.Kinney, 
"By  J.  S.  Gregory,  their  attorney  and  agent. 

"C.W.  Hickox." 
The  second  count  of  the  answer  contains  the  principal 
defense  relied  on,  in  which  the  "defendant  admits  that  he 
signed  the  contract,  a  copy  of  which  is  set  out  in  plaint- 
iflF's  petition,  but  alleges  the  fact  to  be,  said  contract  is  not 
the  contract  as  talked  over  and  understood  by  the  parties 
thereto;  that  the  agreement  of  said  parties  was  to  the 
effect  that  the  deeds  to  the  property  therein  described 
should  be  delivered  at  the  same  time,  but  that  this  de- 
fendant should  have  ninety  days  to  get  his  abstract,  etc., 
of  his  land,  but  that  nothing  was  talked  over  or  agreed 
upon  to  the  effect  that  the  plaintiffs  were  to  have  sixty 
days  to  furnish  and  deliver  abstract  and  warranty  deed  of 
said  mill  property  from  the  time  deed  was  to  be  furnished 
and  delivered  by  this  defendant  to  them ;  that  this  defend- 
ant is  getting  along  in  years,  not  being  able  to  read  writ- 
ing very  well  without  his  glasses,  and  the  day  said  contract 
was  signed  he  left  his  glasses  at  home,  said  contract  being 
signed  in  the  oflSce  of  said  J.  S.  Gregory,  and  he  asked  said 
Gr^ory  before  signing  the  same  to  rca^  it  over  to  him,  as 
he  was  not  represented  by  any  attorney,  or  in  fact  by  any 
one  except  himself;  that  said  Gregory,  who  is  a  practicing 
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attorney  at  law,  in  order  to  conceal  from  dcfeiulnnt  tlie 
true  terms  of  said  contract,  and  to  impose  upon  and  de- 
fraud him,  did  not  read  that  part  of  the  paragraph  in  said 
contract  which  recites,  *  shall  be  furnished  and  delivered 
within  sixty  days  of  the  time  deed  shall  be  furnished  by 
said  Hickox,'  but  only  read  down  to  said  clause;  that  this 
defendant  did  not  read  over  his  copy  of  said  contract,  or 
know  of  said  clause  being  therein,  until  long  after  it  wa& 
executed,  and  in  fact  not  until  after  the  mill  property 
which  is  described  in  said  contract  had  burned,  which 
was  sometime  in  September,  1885;  that  when  his  atten- 
tion was  challenged  to  said  clause  he  told  said  Gregory^ 
the  agent  and  attorney  of  the  plaintiffs,  that  that  was  not 
the  agreement,  and  that  so  much  of  said  contract  had  never 
been  read  to  him  or  agreed  to  by  him,  and  that  neither 
pai*ty  had  acted  upon  any  such  a  clause,  but  that  both 
parties,  afl«r  the  execution  of  the  contract,  had  acted 
throughout  on  the  theory  that  the  deeds  should  be  passed 
at  the  same  time,  as  was  the  parol  agreement. 

"And  defendant  declares  that  he  did  not  read  said  agree- 
ment himself,  but  relying  wholly  on  the  statements  and 
reading  of  said  Gregory,  and  being  deceived  by  the  same, 
he  signed  the  said  paper,  and  that  he  would  not  have 
signed  the  same  had  said  clause  been  read  to  him,  and 
that  he  so  signed  upon  the  full  faith  and  understanding 
that  the  deeds  should  be  exchanged  at  the  same  time,  as 
was  agreed  upon  by  said  verbal  contract;  that  under  and 
in  pursuance  of  the  contract  between  the  parties  hereto^ 
except  that  portion  above  noted,  which  was  and  is  in  fact 
no  part  thereof,  this  plaintiff  sent  for  and  received  abstracts 
of  title  to  his  land  described  in  said  contract,  and  sub- 
mitted the  same  to  said  Gr^ory,  as  the  agent  of  said 
plaintiffs,  who  said  the  same  were  all  right  and  accepta- 
ble; that  aft«r  said  abstracts  were  received  by  the  defend- 
ant, which  was  probably  fifteen  or  twenty  days  after  the 
date  of  said  contract,  this  defendant  stood  ready,  willing,. 
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and  eager,  at  any  and  all  times,  to  deliver  to  said  Kinney.s 
or  their  agent  a  good  and  suiBcient  warranty  deed  to  said 
lands,  as  per  terms  of  said  contract,  up  to  the  time  of  the 
burning  of  said  mill,  and  is  yet,  if  plaintiffs  will  rebuild 
said  mill,  and  convey  it  and  the  lot  to  defendant  as  by  the 
contract.  They  agreed  to  and  repeatedly  insisted  upon 
the  making  of  the  exchange  of  properties,  and  in  fact 
came  to  Lincoln  two  or  three  times  for  that  express  pur- 
pose, and  particularly  on  the  20th  of  September,  1885, 
but  that  the  said  plaintiffs  could  not  or  would  not  clear 
up  the  liens  and  incumbrances  against  said  mill  property, 
and  that  defendant  would  not  accept  a  deed  until  they 
were,  with  the  exception  of  the  mortgage  and  taxes  men- 
tioned in  said  contract;  that  defendant  was  particularly 
anxious  to  pass  the  deeds,  so  that  he  might  get  the  mill 
insured,  as  he  was  told  by  the  insurance  agent,  Mr.  Mock- 
ett,  that  he  could  perfect  no  insurance  until  the  title  was 
fixed  up  and  straightened  out,  and  because  of  plaintiffs' 
said  neglect,  inability,  and  delay  in  removing  the  said 
liens  on  said  mill  property,  thus  preventing  an  exchange 
of  deeds,  defendant,  not  being  the  owner  of  the  same, 
could  effect  no  insurance  thereon.  Defendant  denies  that 
plaintiffs  have  performed  all  the  conditions  of  said  agree- 
ment on  their  part,  or  in  fact  any  one  of  them,  and  denies 

particularly  that  on  the day  of  December,  1885,  or 

at  any  other  time,  they  tendered  to  the  defendant  a  good 
and  sufficient  warranty  deed  of  said  premises,  and  avers 
that  they  never  even  furnished  or  showed  him  a  complete 
abstract  to  the  mill  property;  that  among  the  liens  and 
incumbrances  which  plaintiffs  could  or  would  not  remove 
were  the  following : 

"1.  Taxes  for  the  year  1883,  in  the  sum  of  $53.55 
and  interest 

"  2.  Taxes  for  the  year  1884,  in  the  sum  of  $57.20  and 
interest. 

"3.     A  judgment  of  $730  against  Earle  A.  Kilbourne^ 
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et  al.^  in  the  district  court  of  Lancaster  county^  rendered 
June  6th^  1882,  and  interest  thereon,  in.  favor  of  Wm. 
Young  &  Co. 

"4.  A  mechanic's  lien  against  said  property  filed 
June,  1886,  in  favor  of  one  James  Payne,  and  for  $80  or 
thereabouts. 

''  5.  A  mechanic's  lien  against  said  property,  filed  May 
1,  1885,  in  favor  of  one  W.  E.  Miller,  and  for  $339  or 
thereabouts." 

In  his  testimony,  Mr.  Gr^ory  swears  that  he  read  the 
entire  contract  to  the  defendant,  while  the  defendant  testi- 
fies tliat  he  (Gregory)  "just  read  it  ninety  days  from  the 
time  this  was  made  to  get  the  papers  around.  He  never 
read  that  out  about  the  sixty  days  to  me  at  all."  He 
also  testifies  that  he  relied  upon  this  reading  as  being 
correct. 

Whatever  the  actual  facts  may  be  about  the  reading  of 
the  entire  contract,  neither  witness  being  corroborated,  it 
is  impossible  for  this  court  to  hold  that  the  court  below 
erred  in  giving  credence  to  the  testimony  of  the  defendant 
over  that  of  the  witness  for  the  plaintifis.  There  is  no 
denial  of  the  existence  of  the  judgment  of  $730.65  against 
Kilbourne,  or  the  mechanics'  liens  for  $80  and  $339, 
against  the  property,  nor  of  the  taxes  due  for  1883  and 
1884.  As  we  understand  the  contract,  the  judgment  and 
mechanics'  liens  and  taxes  were  to  be  satisfied  before  the 
transfer  of  the  title  to  the  defendant,  while  the  plaintifis 
were  to  be  satisfied  that  the  title,  etc.,  of  the  Wisconsin 
land  was  good.  If  the  defendant's  testimony  is  to  be 
believed,  the  deeds  were  to  be  exchanged  at  the  same  time, 
and  the  contract  in  fact  to  remain  conditional  until  the 
time  of  such  exchange  of  deeds.  The  testimony  shows 
that  the  defendant  endeavored  to  insure  the  mill,  but  that 
he  was  unable  to  do  so,  because  of  the  condition  of  the  title. 
So  far  as  appears,  the  plaintiffs  had  carried  no  insurance 
upon  the  property.     The  lot  is  shown  to  be  of  very  little 
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value  apart  from  the  mill,  and  the  old  machinery,  includ- 
ing the  boiler  and  the  engine,  worth  but  a  few  hundred 
dollars. 

The  testimony  shows  that  the  defendant  was  to  assume 
the  mortgage  debt  for  about  $2,250,  and  the  taxes  for 
1885.  The  other  incumbrances,  however,  were  to  be  paid 
by  the  plaintiffs.  If  they  failed  to  pay  such  liens,  the 
defendant  could  not  be  compelled  to  take  the  property. 
The  sale,  so  far  as  appears,  w&s  conditional  that  the 
plaintiffs  would  remove  these  incumbrances  on  their  part. 
Until  that  was  done  they  were  not  in  a  condition  to  con-  , 
vey  to  the  defendant,  nor  to  enforce  the  contract  against 
him ;  and  the  mill  property  remained  theirs  until  the  con- 
dition was  fulfilled,  and  if  loss  occurred  in  the  meantime, 
it  must  be  borne  by  the  plaintiffs.  They  have  not  even 
yet  satisfied  these  liens.  In  the  plaintiff's  brief  it  is  said 
the  liens  are  satisfied,  because  the  property  was  sold  under 
the  decree  and  a  deed  made  to  an  attorney  in  Lincoln, 
who  is  now  ready  to  convey  to  the  defendant.  But  this  is 
not  a  compliance  with  the  contract,  either  with  its  terms 
or  of  the  character  of  the  property  to  be  conveyed,  and  is 
insufficient.  The  question  of  the  defendant's  possession 
does  not  seem  to  affect  the  case,  or  give  the  plaintiffs  any 
additional  rights,  as  it  did  not  waive  the  performance  by 
the  plaintiffs  of  the  conditions  of  the  contract.  Having 
wholly  failed  to  perform,  they  cannot  recover. 

The  attorneys  for  the  defendant  do  not  appear  in  the 
court,  and  it  has  been  suggested  that  the  summons  in 
error  has  not  been  properly  served,  and  therefore  the  court 
has  no  jurisdiction.  Under  section  584  of  the  code,  the 
summons  in  error  may  be  served  on  the  attorney  of  record 
in  the  original  case  and  it  will  be  sufficient.  Where, 
therefore,  an  attorney  has  tried  a  case  in  the  district  court 
as  an  attorney  of  record,  service  may  be  made  upon  him, 
and  it  will  be  sufficient  even  if  such  attorney  does  not 
appear  to  contest  the  case  in  the  supreme  court.     The  ser- 
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vice,  therefore,  was  sufficient.     The  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Thomas  L.  Griffey,  plaintiff  in  error,  v.  Mar- 
shall W.  Kennard,  defendant  in  error. 

Xyeotment:  evidence  :  damages.  In  an  action  in  ejectment, 
where  the  evidence  shows  that  the  defendant  was  not  in  the 
actual  possession  of  the  real  estate  in  dispute,  receiving  no 
profits  therefrom,  and  that  it  was  uninclosed  and  unimproved 
prairie  land,  do  damages  can  be  awarded  for  use  and  occupation. 

Error  to  the  district  court  for  Dakota  county.  Tried 
below  before  Crawford,  J. 

Joy,  Wright  <&  Hudson,  for  plaintiff  in  error,  cited: 
McNeil  V.  Jordan,  1 5  Reporter,  83.  Douglass  v.  Hatting, 
29  Iowa,  498.  Bloomer  v.  Henderson,  8  Mich.,  405. 
Deputy  V.  Stapleford,  19  Cal.,  302.  Van  Shan,ck  v.  Bobbins, 
36  Iowa,  201.  Winkler  v.  Miller,  54  Iowa,  476.  Huber 
V,  Bossart,  70  Iowa,  718.  Tibbets  v.  Norris,  42  Iowa,  120. 
Wolcutt  V,  Town^end,  49  Iowa,  456.  Dungan  v.  Van  Pahl, 
8  Iowa,  263.  Duff  v.  Hutson,  2  Bailey,  215.  Barret  v. 
Love,  48  Iowa,  114. 

L.  W.  Osborn  and  John  T,  Spencer,  for  defendant  in 
error. 

Reese,  Ch.  J. 

This  was  an  action  in  ejectment,  instituted  in  the  district 
court  of  Dakota  county  by  defendants  in  error,  for   the 
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possession  of  the  south-west  quarter  of  sectiou  four,  in 
township  number  twenty-seven  north,  of  range  number 
eight  east,  and  the  north-west  quarter  of  the  south-west 
quarter  of  section  twenty-seven,  in  township  number 
twenty-eight  north,  of  range  number  seven  east,  together 
with  damages  for  withholding  the  same,  to  the  amount  of 
$900.     The  petition  was  in  the  usual  form. 

PlaintifF  in  error  filed  his  answer,  which  consisted  of  a 
specific  denial  of  defendant's  ownership  of  the  land  in  section 
four,  and  of  their  right  to  the  possession  thereof,  together 
with  a  denial  of  its  unlawful  detention.  The  defendant's 
ownership  of  the  land  in  section  twenty-seven  is  neither 
admitted  nor  denied,  for  want  of  suflBcient  knowledge  of 
the  facts  alleged  in  the  petition,  but  the  unlawful  deten- 
tion thereof  is  denied,  as  well  as  all  the  allegations  of  dam- 
ages. It  is  alleged  afllirmatively  that  plaintiff  in  error  is 
the  owner  of  the  real  estate  in  question,  and  that  his  pos- 
session is  rightful.  The  statute  of  limitations  is  pleaded 
as  a  bar  to  defendant's  recovery  of  the  land  in  section  four, 
by  which  it  is  alleged  that  plaintiff  in  error  has  been  in 
the  actual  possession  of  the  property  since  the  7th  day  of 
September,  1871,  under  a  tax  deed  of  that  date,  and  that 
such  possession  has  continued  uninterruptedly  up  to  the 
commencement  of  this  action. 

The  reply  of  the  defendant  in  error  consists  of  a  denial 
of  the  allegations  of  the  answer,  and  the  affirmative  aver- 
ments that  in  the  year  1870  defendants  in  error  obtained 
a  judgment  in  the  district  court  of  Dakota  county  for 
the  sum  of  $1,500  against  one  Alexander  MacReady,  and 
that  soon  thereafter  D.  S.  Parmclee  obtained  a  judgment 
against  the  same  defendant  for  the  sum  of  $1,550;  that 
prior  thereto  MacReady,  being  the  owner  thereof,  had 
fraudulently  conveyed  the  real  estate  in  question  (with 
other  lands)  to  the  members  of  his  family,  whereupon  a 
proceeding  in  equity  was  instituted  by  said  Parmelee,  in 
connection  with  defendants  in  error,  for  the  purpose  of 
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subjecting  said  land  to  the  payment  of  said  judgments^ 
and  that  upon  a  final  hearing  of  said  cause  it  was  decreed 
that  the  title  of  the  defendants  in  said  action  was  fraudu- 
lent, and  the  land  made  subject  to  execution  process ;  that 
by  an  agreement  between  defendants  in  error  and  Parme- 
lee,  the  proceedings  in  equity  were  conducted  for  their  joint 
benefit  and  at  their  joint  expense — each  to  share  in  the 
proceeds  of  the  sale  of  said  lands;  that  in  pursuance  of 
said  agreement  all  the  lands  described  in  the  petition,  with 
others,  were  purchased  by  Parmelee  at  sheriff's  sale  for 
himself  and  defendants  in  error,  and  after  the  confirma- 
tion of  the  sheriff's  sale  and  the  conveyance  to  Parmelee, 
he,  Parmelee,  conveyed  the  lands  in  dispute,  with  others, 
to  defendants  in  error;  that  during  all  of  said  proceedings, 
plaintiff  in  error  was  the  paid  attorney  of  record  for 
defendants  in  error  and  Parmelee,  acting  for  them,  with 
full  knowledge  of  the  agreement  and  of  the  conveyance 
from  Parmalee  to  defendants  in  error,  and  of  defendants' 
ownership  of  the  property;  and  that  any  titles  obtained 
from  the  county  treasurer  by  plaintiff  in  error,  if  any  such 
were  obtained,  were  received  while  acting  for  defendants  in 
error  and  Parmelee  as  their  attorney  in  the  proceedings 
against  said  lands,  and  for  the  use  and  benefit  of  his  said 
clients,  or  if  obtained  afterwards,  with  fiiU  knowledge  of 
all  their  rights;  that  the  the  tax  deed  under  which  plaint- 
iff in  error  claimed  was  void  on  its  face,  and  conveyed  no 
title  to.  the  real  estate,  and  that  if  any  rights  were  obtained 
thereunder,  they  inured  to  the  benefit  of  defendants  in 
error. 

The  cause  was  tried  to  the  district  court,  a  jury  being 
waived,  and  resulted  in  a  finding  and  judgment  in  favor 
of  defendants  in  error  as  to  the  possession  of  the  land  and 
for  $192  damages  for  its  use.  Plaintiff  in  error  filed  his 
motion  for  a  new  trial,  which  being  overruled,  he  alleges 
error  and  seeks  a  review  in  this  court. 

The  evidence  adduced  on  the  trial  in  the  district  court 
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shows  clearly  that  the  purchase  of  the  real  estate  for  taxes^ 
by  plaintiff  in  error,  was  antecedent  to  his  employment  by 
Parmelee  in  the  suits  to  subject  the  land  to  payment  of  the 
judgments,  and  that  he  thereafter  received  a  deed  and  has 
paid  the  taxes  ever  since ;  all  of  which  was  known  by 
defendants  in  error  and  Parmelee;  but  that  the  tax  deed 
received  was  so  defective  as  to  convey  no  such  title  as 
would  create  a  constructive  possession  of  the  property. 
There  has  been  no  actual  possession,  the  land  being  uncul- 
tivated prairie.  Therefore,  under  the  repeated  decisions 
of  this  court,  the  plea  of  the  bar  by  the  statute  of  limita- 
tions must  fail,  notwithstanding  plaintiff  error  has  a  lien 
on  the  land  for  all  taxes,  interest,  and  costs. 

It  is  shown  by  the  evidence  that,  on  the  8th  day  of  Feb- 
ruary, 1875,  D.  S.  Parmelee  and  his  wife,  after  the  pur- 
chase at  sheriff's  sale,  conveyed  the  land  in  dispute  to 
defendants  in  error  by  a  quit-claim  deed  for  the  considera- 
tion of  one  dollar,  and  that  said  deed  was  recorded  on  the 
10th  day  of  September,  1883.  On  the  10th  day  of 
August,  1880,  D.  S.  Parmelee  and  wife,  by  a  similar  deed, 
for  the  consideration  of  $600,  conveyed  the  same  land, 
with  others,  to  Edward  A.  Parmelee,  and  which  deed  was 
recorded  on  the  8th  day  of  September  of  the  same  year. 
On  the  17th  day  of  August,  1882,  Edward  A.  Parmelee 
and  wife,  by  a  warranty  deed — except  as  against  taxes — 
for  the  consideration  of  $160,  conveyed  the  premises  to 
plaintiff  in  error,  and  on  the  14th  day  of  September  of 
the  same  year  this  deed  was  recorded  in  the  proper  oflBce. 
It  will  thus  be  seen  that  the  deeds  from  D.  S.  Parmelee  to 
Sdward  A.  Parmelee  and  from  Edward  A.  Parmelee  to 
plaintiff  in  error,  were  made  and  recorded  long  before 
defendants  in  error  placed  their  deed  upon  record.  The 
only  question,  therefore,  to  be  decided  is,  had  plaintiff  in 
error  sufficient  knowledge  of  the  agreement  between  Par- 
melee and  defendants  in  error  to  charge  him  with  notice 
of  their  rights?  There  is  no  proof  that  he  had  actual 
12 
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notice  of  the  unrecorded  deed  held  by  defendants  in 
error. 

This  question  was  presented  to  and  decided  by  the  dis- 
trict court,  and  while  we  are  not  entirely  satisfied  with  the 
finding  upon  this  question  of  fact,  yet  the  decision  having 
been  made  upon  conflicting  testimony,  and  there  being 
some  evidence  to  support  it,  we  cannot,  in  the  exercise  of 
our  appellate  jurisdiction,  reverse  it. 

The  judgment  of  the  district  court  included  $192  dam- 
ages for  the  use  and  occupation  of  real  estate.  In  this  we 
think  the  court  erred.  There  was  no  proof  of  adverse 
possession  on  the  part  of  plaintiff  in  error.  The  land  in 
dispute  was  unfenced,  uncultivated  prairie,  neither  party 
having  been  in  possession  nor  having  derived  any  benefit 
from  it.  We  know  of  no  law  which  would  allow  dam- 
ages under  the  circumstances  as  shown  by  the  evidence. 

The  judgment  provides  that,  the  "finding  and  judgment 
does  not  affect  the  lien  of  the  defendant,  if  any  he  have, 
for  taxes  paid."  As  plaintiff  in  error  has  paid  all  the 
taxes  levied  on  the  property  since  his  purchase,  he  is 
entitled  to  repayment  with  interest,  as  provided  by  law, 
and  he  will  be  permitted  to  amend  his  answer,  without 
costs,  so  as  to  present  his  equities  in  that  behalf,  if  he  so 
desires. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Revebsed  and  remanded. 

The  other  judges  concur. 
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Mabshall  W.  Kennard  and  Levi  J.  Kennard, 

PLAINTIFFS   IN  ERROR,  V.  DaNIEL   C.  DiBBLE,  DE- 
FENDANT IN  ERROR. 

The  Evidence,  Held^  To  snstain  the  findiog  and  judgment  of  the 
district  court. 

Error  to  the  district  court  for  Dakota  county.  Tried 
below  before  Crawford,  J. 

Joy,  Wright  &  Hudson,  for  plaintiffs  in  error. 

L,  W.  Osbom  and  John  T,  Spencer ,  for  defendant  in 
error. 

Reese,  Ch.  J. 

The  real  estate  involved  in  this  action  is  the  north-east 
quarter  of  section  five,  in  township  number  twenty-seven 
north,  of  range  eight  east  of  the  6th  principal  meridian. 
Defendant  in  error  claims  title  by  warranty  deed  from 
Thomas  L.  Griffey,  dated  April  2,  1884,  and  for  the  con- 
sideration, expressed  in  the  deed,  of  $3,351.60.  With  these 
exceptions  the  case  is  similar  to  Kennard  v.  Griffey,  ante  p. 
174.  It  is  submitted  upon  the  same  briefs,  and  was  argued 
in  connection  with  that  case.  The  finding  and  judgment 
of  the  district  court  were  in  favor  of  Dibble,  defendant  in 
error,  generally;  and  plaintiffs  in  error,  who  were  plaintiffs 
below,  allege  error  in  this  court. 

The  record  is  quite  voluminous  and  not  indexed,  and  we 
have  found  it  difiicult  to  classify  the  evidenoQ  and  analyze 
those  parts  which  bear  upon  the  controlling  features  of  the 
case.  So  far  as  we  are  able  to  discover,  there  is  no  evi- 
dence which  materially  differs  from  that  of  the  previous 
case,  excepting  the  conveyance  from  Griffey  to  defendant 
in  error.     So  far  as  is  shown  by  the  record,  the  cases  were 
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tried  separately,  and  in  the  case  now  under  consideration 
the  district  court  must  have  found  that  Griffey  was  an  in- 
nocent purchaser  from  Parmelee,  and  therefore  received, 
and  would  convey  a  good  title,  notwithstanding  the  deed 
from  Parmelee  to  Kennard  was  on  record  at  the  time  of 
the  conveyance  to  defendant  in  error.  As  stated  in  the 
prior  case,  we  think  there  is  sufficient  evidence  to  sustain 
this  finding,  for  Griffey  testified  positively  that  he  had  no 
knowledge  whatever  of  the  agreement  between  Parmelee 
and  Kennard,  either  before  or  at  the  time  of  his  purchase 
from  Parmelee. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affiriced. 

The  other  judges  concur. 


Geobge  W.  Nicholas,  plaintiff  in  error,  v.  John 

V.  FaRWELL  &  Co.,  DEFENDANTS   IN  ERROR. 

1.  Foreign  Judgment:    flbading.    A  judgment  daly  entered 

in  a  circuit  court  of  the  state  of  Dlinois  (e.  g,)  upon  a  judgment 
note,  and  cognoyit,  and  duly  transcripted  to  this  state,  consti- 
tutes a  cause  of  action  as  against  a  general  demurrer. 

2.    :    6TATUTE  or  LIMITATIONS.    A  judgment  was  rendered 

against  N.  in  the  state  of  Illinois  on  May  15,  1878.  At  that 
date  N.  had  ceased  to  be  a  resident  of  the  state  of  Illinois,  and 
was  a  resident  of  the  state  of  Iowa.  He  continued  to  reside  in 
the  state  of  Iowa  for  the  period  of  five  years  and  six  months, 
and  no  more,  when  he  became  a  resident  of  this  state.  Held, 
That  an  action  upon  the  said  judgment  is  not  barred  by  the 
statute  of  limitations  until  N.  has  completed  five  years'  residence 
in  this  state. 

8.    Pleading.     The  title  '<  circuit  court,''  when  used  in  an  ordi- 
nary pleading,  implies  a  court  of  general  jurisdiction. 
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Ebbob  to  the  district  court  for  Red  Willow  county. 
Tried  below  before  Gaslin,  J. 

S,  R,  Smith,  for  plaintiff  in  error,  cited :  Anderson  v. 
Hawhe,  3  N.  E.  Rep.,  666.  Hind's  Revised  Statutes  of 
111.,  1852,  p.  191,  Sees.  11  and  12.  Garrish  v.  Seatm, 
34  N.  W.  Rep.,  485. 

R.  M,  Snavdy,  for  defendant  in  error,  cited :  Martin  v. 
Judd,  60  111.,  78.  RiUer  v.  Hoffman,  10  Pac.  Rep.,  576. 
Oaft  V.  Clark,  38  Iowa,  237.  T/umas  v.  Mueller,  106  111., 
36.  Sherman  v.  Bradely,  11  111.,  622.  Adam  v.  Arnold, 
86  111.,  185. 

Cobb,  J. 

John  V.  Farwell  et  al.,  who  sue  in  the  name  and  style 
of  John  V.  Farwell  &  Co.,  brought  their  suit  in  the  district 
court  of  Red  Willow  county  against  George  W.  Nicholas, 
defendant.  The  cause  of  action,  as  set  out  in  the  petition, 
is  a  judgment  in  favor  of  the  plaintiffs  against  the  defend- 
ant, rendered  in  and  by  the  circuit  court  of  Stark  county, 
in  the  state  of  Illinois,  on  the  15th  day  of  May,  1878. 
It  is  further  alleged  in  and  by  the  said  petition :  3.  That 
the  said  defendant  has  resided  in  the  states  of  Iowa 
and  Nebraska  all  the  time  since  the  rendition  of  said 
judgment,  and  has  not  resided  in  any  other  state  or  terrri- 
tory  of  the  United  States  during  said  time.  4.  That  said 
defendant  resided  in  said  state  of  Iowa  for  the  space  of 
five  years  and  six  months  only  after  the  rendition  of  said 
judgment  herein  sued  upon,  and  under  the  statutes  of  said 
state  of  Iowa  *  *  *  it  is  provided  that  actions  on 
foreign  judgments  rendered  by  courts  of  record  are  not 
barred  until  the  expiration  of  twenty  years  aft;er  such 
judgment  was  rendered.  5.  That  the  Revised  Statutes  of 
Illinois     *     *     *     provides  that  an  action  of  debt  may 
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be  brought  on  judgment  in  any  court  of  record,  in  said 
state  of  Illinois,  within  twenty  years  next  after  the  date  of 
such  judgment.  6.  That  defendant  has  resided  in  the  state 
of  Nebraska  since  the  rendition  of  said  judgment,  and  prior 
to  the  commencement  of  this  action,  for  the  space  of  two 
years  and  six  months  only.  7.  That  said  judgment  has 
not  been  paid,  nor  any  part  thereof,  and  there  is  now  due 
from  the  defendant  to  the  plaintiffs  thereon  the  sum  of 
$420.64  and  interest  from  the  15th  day  of  May,  1878.  8. 
That  a  complete  transcript  of  the  records  and  proceedings 
had  in  said  case,  in  said  court,  duly  attested  and  certified, 
is  attached  to  the  original  petition  herein  and  made  a  part 
thereof.     With  prayer  for  judgment,  etc. 

The  defendant  demurred  to  the  petition,  and  assigned  the 
following  grounds  of  demurrer :  1.  That  the  petition  does 
not  show  nor  state  facts  sufficient  to  constitute  a  cause 
of  action.  2.  That  the  petition  does  not  show  nor  state 
that  the  circuit  court  of  Stark  county,^  Illinois,  had 
jurisdiction  of  the  subject-matter  of  the  said  judgment, 
nor  does  it  state  that  the  said  court  had  jurisdiction  of 
the  person  of  the  defendant.  3.  That  the  petition  shows 
on  its  face  that,  at  the  time  of  rendering  the  said 
judgment  by  the  circuit  court  of  Illinois,  the  defendant 
was  a  non-resident  of  the  state  of  Illinois.  Defendant 
was  a  resident  of  another  state,  and  that  by  reason  of  such 
non-residence  the  said  court  had  no  jurisdiction  of  the  per- 
son of  the  defendant.  Said  petition  further  shows  that  no 
notice  of  the  .i>endcncy  of  said  action  in  said  court  was  ever 
issued  and  served  on  the  defendant,  or  published  as  re- 
quired by  the  statutes  of  the  state  of  Illinois,  and  that  a 
personal  judgment  cannot  be  obtained  against  a  non- 
resident, except  upon  notice  in  some  of  the  manners  pro- 
vided by  statute,  and  upon  strict  compliance  with  all  the 
provisions  of  the  same.  4.  The  warrant  of  attorney  in  tliis 
case  is  void  and  insufficient  to  bind  the  defendant,  and  insuf- 
ficient to  give  the  court  jurisdiction  over  the  person  of  the 
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defendant:  (1)  Because  the  said  warrant  was  not  properly 
executed  as  by  the  statute  of  Illinois  provided ;  (2)  because 
the  said  warrant  was  not  properly  proved  to  have  been 
executed  by  the  defendant  sufiScient  to  give  the  court 
jurisdiction  of  the  defendant's  person  to  enter  judgment 
against  him.  That  said  warrant  was  not  executed  and 
proved  as  by  the  statute  of  Illinois  provided.  5.  That  said 
petition  as  amended  shows  upon  its  face  and  its  exhibits 
that  the  statute  of  limitations  had  run  on  said  judgment, 
and  that  the  said  statute  is  now  a  complete  bar  to  any  re- 
covery in  this  case,  because:  (1)  Said  judgment  was  ren- 
dered on  the  15th  day  of  May,  1878,  a  period  of  over 
eight  years  prior  to  the  commencement  of  this  action ;  (2) 
that  no  execution  issued  on  said  judgment  within  one 
year  from  the  rendition  of  the  same;  (3)  no  execution 
issued  on  said  judgment  within  seven  years  from  the  ren- 
dition of  the  same,  and  no  execution  has  ever  issued  on 
said  judgment;  (4)  omitted  in  record;  (5)  that  said  judg- 
ment was  dead  over  one  year  prior  to  the  commencement 
of  this  action ;  (6)  no  action  to  revive  said  judgment  was 
ever  instituted.  Therefore  the  statute  of  limitations  of 
the  state  of  Illinois  bars  recovery  in  this  action. 

The  demurrer  was  overruled,  and  the  defendant  refusing 
to  answer  or  further  plead  to  said  petition,  there  was  a 
finding  and  judgment  for  the  plaintiffs. 

The  cause  is  brought  to  this  court  on  en'or  by  the  de- 
fendant, who  assigns  error  as  follows : 

First.  The  court  erred  in  admitting  in  evidence  the 
judgment  of  the  circuit  court  of  Stark  county,  Illinois, 
because  the  said  judgment  and  petition  nowhere  states  that 
the  court  pronouncing  said  judgment  had  jurisdiction  of 
the  subject-matter  nor  of  the  person  of  the  defendant 
therein,  plaintiff  herein. 

Second,  The  court  erred  in  overruling  the  demurrer  to 
the  petition  in  the  case. 

There  having  been  no  trial  of  issues  of  fact,  there  was, 


184      SUPREME  COURT  OF  NEBRASKA, 

Nicholas  v.  Farwell. 

of  course,  no  bill  of  exceptions  to  the  reception  or  rejection 
of  evidence;  no  question,  therefore,  arises  under  the  first 
assignment.  Disposed  of  as  the  case  was,  on  demurrer, 
the  record  of  the  proceeding  and  judgment  of  the  circuit 
court  of  Stark  county,  Illinois,  will  be  regarded  as  a  part 
of  the  petition,  and  not  as  evidence. 

Upon  the  second  point,  counsel  for  plaintiff  in  error 
cites  numerous  cases  where  judgment  has  been  rendered 
in  actions  commenced  by  summons  and  by  attachment, 
but  where  no  service  has  been  made  upon  the  defendant, 
whose  liability  upon  the  judgment  was  then  called  in  ques- 
tion, but  they  cite  no  case  where  judgment  has  been  ren- 
dered by  confession  upon  cognovit.  The  method  of  taking 
judgment  by  confession  on  what  are  familiarly  known  as 
judgment  notes,  has  long  been  in  common  use  in  the  state 
of  Illinois  and  other  states.  But  few  questions  arising 
under  it  have  come  before  the  courts,  chiefly  for  the  reason 
that  the  debtor  party,  by  signing  and  delivering  the 
instrument,  by  its  terms  cuts  himself  off  from,  all  defenses 
except  that  of  fraud  in  the  procuring  of  the  contract.  It 
is,  nevertheless,  necessary  that  the  proceedings  be  in  due 
form  of  law,  and  where  such  judgment  is  entered  in  vaca- 
tion the  defendant  may  apply  to  the  court,  when  in  session, 
to  have  the  order  of  judgment  vacated,  and  from  the 
decision  of  the  court  on  that  application  the  parties  may 
prosecute  error  to  the  supreme  court.  Roundy,  assignee, 
etc.,  V.  Hunt,  24  III,  698. 

In  the  case  of  Rising  v,  Brainard,  36  111.,  79,  the 
court,  in  the  syllabus,  say:  ''It  has  been  held  that  where 
a  judgment  is  entered  by  confession  in  vacation,  more 
than  a  year  and  a  day  after  the  power  of  attorney  was  ex- 
ecuted, an  affidavit  should  be  filed  showing  that  the 
defendant  is  alive,  and  that  the  debt  is  due  and  unpaid. 
But  in  such  cases  the  party  aggrieved  should  apply  to  the 
court  in  which  the  judgment  was  entered  for  redress, 
where  he  may  obtain  it,  on   motion,  if  equitably  entitled 
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thereto.  Before  a  judgment  will  be  set  aside,  however, 
because  an  affidavit  was  not  filed  showing  that  the  defend- 
ant was  alive  and  that  the  debt  was  due  vid  unpaid,  the 
party  making  the  application  is  required  to  show  some 
equitable  reason  therefor,  A  mere  non-compliance  with 
the  rule  of  the  court  in  this  regard  is  not  a  ground  for 
equitable  relief.  Should  the  court  below  refuse  to  grant 
relief  when  a  proper  application  is  made  to  it,  the  party 
aggrieved  may  then  bring  his  case  to  the  appellate  court  to 
correct  the  error  of  the  court  below.  But  a  judgment 
•entered  by  confession  will  not  be  reversed  on  the  sole 
ground  that  no  affidavit  was  filed  showing  that  the  defend- 
ant was  alive  and  that  the  debt  was  due.'' 

It  appears  from  an  examination  of  the  record  in  the 
case  at  bar,  that  the  judgment  was  rendered  in  the  circuit 
court  of  Stark  county,  Illinois,  less  than  a  year  and  a  day 
after  the  date  of  the  note  and  power  of  attorney.  And 
that  there  was  presented  and  filed  with  the  said  note  and 
power  of  attorney  to  confess  judgment  thereon,  due  proof 
of  the  execution  thereof  by  the  said  defendant. 

It  may  not  be  out  of  place  to  observe,  in  this  connec- 
tion, that  the  power  of  attorney,  by  virtue  of  which  Allen 
P.  Miller  ap}>eared  as  the  attorney  of  the  defendant  in  the 
circuit  court  of  Stark  county,  signed  the  cognovit,  and 
entered  the  confession  of  judgment  for  and  on  behalf  of 
the  defendant,  is  in  the  usual  form  of  such  instruments, 
which  has  been  for  many  years  approved  by  the  courts 
and  the  profession,  throughout  the  state  of  Illinois  and 
other  states,  where  the  form  of  security  known  as  judg- 
ment notes  is  in  use.  It  does  not  contain  the  name  of  any 
particular  person  as  attorney.  A  rule  requiring  them  to 
do  so  would,  in  a  great  measure,  destroy  their  convenience 
and  usefulness  as  circulating  paper;  and  the  legality  ot 
the  form  used  has  never  been  successfully  questioned,  to 
my  knowledge.  Under  this  form  it  is  competent  for  any 
attorney  of  the  court  in  which  the  judgment  is  sought  to 
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be  recovered,  to  enter  the  appearance  of  the  signer  of  the 
judgment  note  as  defendant,  and  in  his  name  and  stead 
perform  every  act  necessary  tp  the  rendition  of  a  binding 
personal  judgment  against  him.  To  this  end  it  is  not  nec- 
essary tiiat  the  defendant  be  personally  present  in  court, 
nor  that  he  be  in  the  state.  Nor,  indeed,  that  he  should 
have  ever  been  in  the  state. 

The  cases  cited  by  counsel  for  plaintiff  in  error  are^ 
many  of  them,  where  a  party  having  obtained  judgment 
against  another,  without  legal  service,  and,  of  course, 
without  an  appearance  on  the  part  of  the  defendant,  eitlier 
in  person  or  by  attorney,  brought  suit  on  such  judgment  in 
another  state.  Of  course,  in  such  cases,  it  has  been  held 
that  nothing  short  of  personal  service  within  the  state  of 
the  forum  would  confer  jurisdiction  to  render  a  personal 
judgment  which  would  support  an  action  in  another  state. 
This  is  doubtless  the  law,  but  it  sheds  no  light  upon  the 
question  now  before  us. 

Under  the  second  head,  counsel  al&o  urge  as  a  point  that 
the  judgment  sued  on  is  barred  by  the  statute  of  limita- 
tions. The  statute,  section  10  of  the  civil  code,  provides 
that  an  action  upon  a  foreign  judgment  may  be  commenced 
within  five  years  from  the  time  the  cause  of  action  accrues. 

Section  20  provides  that,  "  If  when  a  cause  of  action 
accrues  against  a  person  he  be  out  of  the  state  *  *  *  the 
period  limited  for  the  commencement  of  the  action  shall 
not  begin  to  run  until  he  come  into  the  state."  It  is  al- 
leged in  the  petition  that  the  defendant  has  resided  in  this 
state  since  the  rendition  of  said  judgment  in  the  circuit  court 
of  Stark  county,  Illinois,  and  before  the  commencement  of 
this  action,  for  the  period  of  two  years  and  six  months  only. 
This  allegation  the  demurrer  admits.  It  follows,  therefore, 
that  if  the  cause  of  action  was  not  barred  at  the  time  the 
defendant  became  a  resident  of  this  state,  the  statute  had 
not  run  upon  it  at  the  time  of  the  commencement  of  the 
action.     It  also  appears  that  the  statute  of  limitations  of 
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the  state  of  Illinois  had  not  run  upon  the  judgment  when 
the  defendant  became  a  resident  of  this  state,  and  hence 
ceased  to  be  a  resident  of  that.  If  in  the  meantime  he 
had  been  a  resident  of  another  state  a  sufficient  length  of 
time  to  enable  the  statute  of  such  state  to  run  in  his  favor 
against  said  judgment,  that  was  a  fact  to  be  pleaded,  and 
does  not  arise  upon  demurrer. 

Council  cite  the  Revised  Statutes  of  Illinois,  1882,  Sec. 
1,  p.  655,  and  Sec.  6,  p.  656,  to  the  proposition  that  the 
statute  of  limitations  of  Illinois  had  barred  the  judgment 
sued  on  before  the  suit  was  commenced.  That  revision  of 
the  statutes  of  that  state  not  being  in  the  library,  nor 
accessible  to  me,  I  am  unable  to  verify  the  citation,  but 
presume  that  paragraph  1  of  chapter  77  of  An.  Stats,  of 
1885,  is  the  provision  intended,  which  is:  "That  a 
judgment  of  a  court  of  recoixl  shall  be  a  lien  on  the  real 
estate  of  the  person  against  whom  it  is  obtained,  situated 
within  the  county  for  which  the  court  is  held,  from  the 
time  the  same  is  rendered  or  revived,  for  the  period  of 
seven  years  and  no  longer,"  etc.  But  Sw.  26  of  Chap.  83 
(the  statute  of  limitations)  of  the  same  book,  provides  that, 
"  Judgment  in  any  court  of  record  in  this  state  may  be 
revived  by  scire  facias,  or  an  action  of  debt  may  be 
brought  thereon  within  twenty  years  next  after  the  date  of 
such  judgment,  and  not  after,"  etc.  It  thus  appears  that 
at  the  date  of  the  filing  of  the  amended  petition,  Novem- 
l^r  22,  1886  (the  record  does  not  show  the  actual  date  of 
the  commencement  of  the  action),  the  judgment  of  the 
Illinois  court  had  ceased  to  be  a  lien  upon  the  lands  of  the 
defendant  in  Stark  county,  but  it  nevertheless  constituted 
a  sufficient  cause  upon  which  an  action  could  be  main- 
tained there.     This  point  must  therefore  be  overruled. 

And  finally,  it  is  urged  that,  "A judgment  obtained 
against  a  person  in  another  state  is  of  no  effect  against 
such  person  now  a  resident  of  this  state,  if  the  record  fail 
to  show  that  the  court  rendering  such  judgment  is  a  court 
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of  general  jurisdiction,  or  had  jurisdiction  of  the  person 
of  the  defendant  and  subject  matter  of  said  judgment,"  and 
the  case  of  Teasier  v.  Englehart  &  Oo.y  18  Neb.,  167,  is 
cited  to  that  proposition. 

To  this  point  it  is  only  necessary  to  refer  to  the  first 
paragraph  of  the  petition,  wherein  it  is  allied  that  at 
the  time,  etc.,  "the  circuit  court  of  Stark  county  and 
state  of  Illinois  was  a  court  of  general  jurisdiction," 
etc.,  and  to  the  judgment  record,  which  is  a  part  of  the 
petition,  wherein  the  appearance  of  the  defendant  by  attor- 
ney in  the  said  court,  and  his  submission  to  the  judgment 
thereof,  is  duly  alleged,  and  that  each  of  these  all^ations 
are  admitted  by  the  demurrer.  It  may  not  be  out  of 
place,  however,  to  say  that  the  title  "Circuit  Court" 
implies  a  court  of  general  jurisdiction,  and  that  it  is  such 
will  be  presumed. 

The  judgment  of  the  district  court  will  be  afBrmed. 

Judgment  affirmed. 
The  other  judges  concur. 


24    1^ 

^     -x  EvERARD  S.  Child,  appellee,  v.  Jessie  D.  Baker, 

24    188  i,  9  y 

ji_8sgl  appellant. 

1.  Deeds :    witnesses.    Section  1  of  chapter  73,  Compiled  Stat- 

utes, which  provides  that  "  Deeds  of  real  estate,  or  any  inter- 
est therein  in  this  state,  except  leases  for  one  year,  or  for  a  less 
time,  if  execnted  in  this  state,  must  be  signed  by  the  grantor 
or  grantors,  being  of  lawfal  age,  in  the  presence  of  at  least  one 
competent  witness,  who  shall  sabscribe  his  or  her  name  as  a 
witness  thereto,"  etc,  Held^  To  require  that  sach  witness  be 
without  a  direct,  certain,  legal  interest  in  such  deed. 

2.  The  evidence  in  the  case,  Eeldy  To  sustain  the  findings  and 

judgment. 
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Appeal   from   the  district   court  of  Furnas  county. 
Heard  below  before  Cochran,  J. 

J.  A,  Dudgeon  (E.  W,  Metcalf  with  him),  for  appellant. 

W.  8.  iforlan,  for  appellee,  cited :     1  Devlin  on  Deeds, 
Sec.  476,  p.  470. 

Cobb,  J. 

This  was  an  action  in  the  nature  of  an  action  quia  timet 
The  plaintiff,  by  his  amended  and  supplemental  petition, 
allied  that,  on  the  2d  day  of  May,  1884,  one  Melano- 
thon  Wing  having,  previous  to  the  15th  day  of  June,  1880, 
made  homestead  entry  under  the  laws  of  the  United  States 
upon  the  south-west  quarter  of  section  seventeen,  in  town- 
ship three  north,  of  range  twenty-four  west,  in  Furnas 
county,  and  having  prior  to  said  2d  day  of  May  made 
application  to  make  final  proof  and  payment  on  said  land, 
by  virtue  of  the  act  of  congress  of  June  15,  1880,  com- 
monly known  as  the  abandoned  homestead  act,  for  a  valu- 
able consideration  agreed  to  sell  and  convey  all  his  right, 
title,  and  interest  in  and  to  the  above  described  land,  and 
all  right,  title,  and  interest  he  might  thereafter  acquire  in, 
or  to,  said  land,  by  virtue  of  said  act  of  congress,  to  the 
plaintiff,  and  thereupon,  on  said  2d  day  of  May,  said 
Melancthon  "Wing  and  Elnola  Wing,  his  wife,  in  pursu- 
ance of  said  agreement  and  sale,  executed  and  delivered  a 
quit-claim  deed,  and  remised,  released,  and  quit-claimed 
unto  the  plaintiff  all  the  right,  title,  interest,  estate,  and 
claim  of  the  said  Melancthon  Wing  and  Elnola  Wing,  his 
wife,  in  and  to  said  real  estate,  which  said  deed  was  entered 
upon  the  numerical  index  and  filed  for  record  in  the  office 
of  the  county  clerk  of  Furnas  county  on  the  3d  day  of 
May,  1884,  and  duly  recorded.  And  the  said  Melanc- 
thon Wing,  having  made  proof  under  said  application,  and 
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said  act  of  congress  being  fully  complied  with,  and  having 
established  his  right  to  said  land,  and  that  he  was  entitled 
to  a  patent  therefor,  and  said  proof  being  accepted  by  the 
register  and  receiver  of  the  land  oflBce,  the  usual  duplicate 
receipt  of  the  receiver  of  the  land  office  duly  issued  to  said 
Melancthon  Wing  on  the  22d  day  of  May,  1884,  which 
said  duplicate  was  duly  entered  on  the  numerical  index  and 
filed  for  record  in  the  office  of  the  county  clerk  of  said 
county  on  the  27th  day  of  May,  1884,  and  duly  recorded. 
And  that  after  the  record  of  said  duplicate  receipt  a  patent 
from  the  United  States  for  said  land  was  duly  issued  to  said 
Melancthon  Wing,  which  said  patent  was  dated  the  10th 
day  of  September,  1886 ;  that  on  the  24th  day  of  May,  1884, 
said  Melancthon  Wing  and  his  wife  executed  and  delivered 
to  the  said  plaintiff  a  warranty  deed,  conveying  the  above 
described  real  estate  to  the  plaintiff,  which  said  last  men- 
tioned deed  was  entered  upon  the  numerical  index  and 
filed  for  record  in  the  office  of  the  county  clerk  of  Furnas 
county  on  the  27th  day  of  May,  1884.  That  the  plaint- 
iff, at  the  date  of  said  deed,  purchased  said  property  of  the 
said  Melancthon  Wing  for  the  sum  of  f  286  in  cash,  and 
received  said  deeds  as  a  conveyance  of  the  same  without 
any  notice  or  knowledge  that  the  defendant  or  any  other 
person  claimed  any  interest  or  title  to  said  land,  other  than 
conveyed  to  plaintiff  by  the  deeds  above  set  forth ;  that 
immediately  after  the  purchase  of  said  plaintiff,  he  took 
possession  of  the  same,  and  the  said  premises  have  been  in 
the  actual  use  and  occupation  and  possession  of  the  plaintiff 
ever  since  the  said  purchase,  and  plaintiff  has  made  valu- 
able improvements  thereon ;  that  on  the  12th  day  of  June, 
1884,  the  defendant,  Jessie  D.  Baker,  intending  to  injure  the 
plaintiff  and  cloud  his  title  to  said  land,  filed  in  the  office 
of  the  county  clerk  of  said  Furnas  county  a  certain  fraud- 
ulent and  forged  deed,  purporting  to  be  signed  by  said 
Melancthon  and  Elnola  Wing,  his  wife,  containing  the 
usual  covenants  of  warranty  and  purporting  to  convey  the 
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above  described  premises  to  said  Jessie  D.  Baker;  said  deed 
was  entered  upon  the  numerical  index  and  filed  for  record 
in  the  office  of  the  county  clerk  of  said  Furnas  county 
and  duly  recorded.  Said  forged  deed  bears  date  and  pur- 
ports to  have  been  executed  and  acknowledged  on  the  13th 
day  of  February,  1884.  The  said  Jessie  D.  Baker  now 
acts  up  and  claims  title  to  said  premises  against  the  plaint- 
iff, and  claims  said  deed  is  a  valid  and  a  superior  title  to 
that  of  the  plaintiff,  but  refuses  to  commence  an  action  at 
law  to  try  her  title  to  the  same;  that  said  deed  so  fraud- 
ulent and  forged  is  a  cloud  upon  plaintiff's  title,  and 
greatly  depreciates  the  value  of  said  land.  With  prayer 
for  judgment,  etc. 

The  defendant  filed  her  answer,  in  which  she  denies 
each  and  every  allegation  of  the  petition.  And  for  a  sec- 
ond and  further  defense,  she  alleges,  that  on  the  13th  day 
of  February,  1884,  one  Melancthon  Wing  and  Elnola 
Wing,  who  were  the  owners  of  the  land  mentioned  in  the 
plaintiff's  petition,  sold  and  conveyed  said  real  estate  by 
deed  of  general  warranty  to  the  defendant,  for  a  valuable 
eonsideration,  which  was  paid  them  by  defendant ;  that 
plaintiff,  with  notice  of  the  execution  of  this  deed  to 
defendant,  and  for  the  purpose  of  cheating  and  defrauding 
this  defendant,  procured  said  Wing  to  execute  a  deed  to 
plaintiff  to  said  real  estate,  well  knowing  that  the  said  Wing 
had  conveyed  all  his  interest  in  said  real  estate  prior  to  the 
time  of  making  said  deed  to  plaintiff;  that  plaintiff  caused 
said  deed  to  be  recorded  in  the  office  of  the  county  clerk  of 
Furnas  county,  and  that  said  deed  is  a  cloud  on  defendant's 
title  to  said  real  estate.    With  prayer  for  judgment,  etc. 

There  was  a  reply  by  the  plaintiff,  denying  all  of  the  alle- 
gations of  the  answer. 

There  was  a  trial  to  the  court,  with  a  general  finding  and 
judgment  for  the  plaintiff. 

There  was  no  evidence  of  actual  possession  of  the  land, 
or  of  improvements  thereon  by  either  party. 
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Owing  to  the  peculiar  facts  of  this  case,  the  evidence  on 
the  part  of  the  defendant  will  be  first  examined  and  con- 
sidered, and  as  preliminary  thereto  it  must  be  stated  that 
the  defendant,  in  her  own  right,  makes  no  proof  of  title 
to  the  land,  but  Joseph  A.  Dudgeon  appears  to  have  pur- 
chased the  land,  or  to  have  entered  into  a  contract  for  its 
purchase,  from  Melancthon  Wing,  the  original  homesteader, 
in  the  name  of  the  defendant,  but  really  for  his  own  use 
and  benefit,  and  he  introduced  in  evidence  a  deed  of  the 
land,  bearing  date  February  13,  1884,  executed  and 
acknowledged  by  Melancthon  Wing  and  Elnola  Wing  to- 
Jessie  D.  Baker,  for  the  consideration  of  four  hundred  dol- 
lars. This  deed  is  witnessed  by  J.  A.  Dudgeon,  sole  wit- 
ness, and  the  certificate  of  acknowledgment  is  signed  by  J» 
A.  Dudgeon,  notary  public. 

It  appears  that  Melancthon  Wing  had  made  a  home- 
stead entry  of  the  land  in  question  on  the  1 6th  day  of  June, 
1880,  and  one  Hermann  Albright  had  filed  a  contest  of  hia 
right  to  perfect  said  homestead  entry,  so  that  at  the  date 
of  said  deed,  had  it  not  been  for  the  pendency  of  said  con- 
test, it  would  have  been  competent  for  Wing  to  commute 
his  homestead  into  a  cash  entry,  and  so  perfect  his  title. 

Joseph  A.  Dudgeon,  as  a  witness  on  the  part  of  the  de- 
fendant, testified  that  he  resides  at  Arapahoe,  Furnas 
county,  and  did  so  reside  on  the  13th  day  of  February, 
1884;  that  on  the  12th  day  of  February,  1884,  Mr.  Wing 
came  to  the  office  of  witness,  told  him  that  his  name  was 
Melancthon  Wing,  that  he  had  a  government  homestead^ 
describing  it,  that  he  had  stopped  at  the  United  States 
land  office  at  Bloomington  on  his  way  back  from  Iowa, 
where  he  had  been  for  several  months,  having  his  eyes 
doctored,  that  he  saw  the  roister  of  the  land  office  and 
enquired  about  his  land  just  named,  that  the  raster  told 
him  his  land  was  in  a  contest,  and  the  decision  had  passed 
that  office  without  any  appeal  on  his  part,  and  gone  to  the 
commissioner  of  the  general  land  office,  etc.;  that  a  cash 
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proof  could  be  made  on  the  land,  but  he.  Wing,  said,  "  I 
haven't  money  to  do  anything  with,"  and  he  said,  "I 
would  a  little  rather  you  would  do  this  way:  I  would 
rather  sell  the  land,  or  whatever  interest  I  have  in  it,  to 
some  one  else,  and  in  that  way  get  a  little  money  to  help  my- 
self with,  and  start  again."  "  He  further  asked  me,"  said 
the  witness,  "if  I  knew  of  any  one  who  would  be  likely 
to  buy  his  interest  in  the  land,  as  it  stood  at  that  time;  I 
asked  him  what  he  considered  his  interest,  as  it  stood, 
worth,  and  he  said  he  thought  it  ought  to  be  worth  $400 ; 
I  told  him  I  would  see  a  party  that  evening  and  try  and 
find  some  one  who  would  go  into  it,  and  buy  the  land 
*  *  *.  I  saw  that  party  that  evening  that  I  thought 
would  do  that.  Jessie  D.  Baker  at  that  time  was  stopping 
at  my  house  in  Arapahoe ;  she  is  a  school  teacher  by  pro- 
fession ;  I  asked  her  on  that  evening  if  I  could  take  the 
title  to  that  land  in  her  name;  she  consented  to  it.  On 
the  morning  of  the  13th  of  February,  Melancthon  Wing 
came  to  my  office  again.  He  asked  me  if  I  had  seen  any 
person  who  would  go  into  the  transaction,  buy  the  land." 
He  stated :  "  I  told  him  I  had.  He  wanted  to  know  if 
they  would  give  him  the  $400,  in  all,  for  the  land.  I  told 
him  they  would.  ^  Well,'  he  said,  Hhen  what  do  you  want 
to  do  in  r^ard  to  it.'  I  want  you  and  your  wife  to  make 
a  warranty  deed  of  your  title  to  that  land,  *  *  *.  I 
says,  on  that  basis,  that  cash  proof  can  be  made  out;  I 
w^ant  you  and  your  wife  to  make  a  warranty  deed  to  Jessie 
D.  Baker,  to-day ;  we  will  go  to  Bloomington  on  the  even- 
ing train,  and  I  will  make  proof  for  you,  in  your  name; 
then  I  will  put  the  final  receipt  on  record,  and  then  the 
deed.  I  told  Mr.  Wing  I  wcus  busy  tliat  morning,  says  I, 
'you  come  in,  this  afternoon,  to  my  office;  I  will  have  the 
papers  ready  for  signing,'  or  something  to  that  effect ; 
something  about  having  the  papers  ready;  'and  we  will 
have  them  executed  this  afternoon.'  Mr.  Wing  came  to 
my  offioa  afl«r  dinner,  that  day,  and  asked  me  if  I  had 
13 
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the  papers  ready  ;'  I  told  him  I  had ;  I  read  him  the  cash 
proof  that  was  in  there;  told  him  that  wouldn't  be  signed 
by  him  or  the  witnesses  until  we  went  to  the  land  oflSce, 
at  Bloomington,  that  evening;  I  read  him  the  deed  I  had 
all  ready  when  he  came  in;  this  deed  *  *  *  was 
filled  out  when  he  came  in,  all  but  the  signatures  of  Mr. 
Wing  and  his  wife  *  ♦  *.  After  I  got  done  reading, 
Mr.  Wing  says,  '  I  won't  sign  that  deed  until  I  have  the 
money;  that  is  all  we  are  depending  upon,  and  we  will 
not  sign  that  deed  until  we  have  the  pay.'  I  said,  'Mr. 
Wing,  here  is  $400,  all  told;  it  will  take  about  $187  of 
this  to  go  to  the  United  States,  and  the  balance  you  are 
entitled  to;  I  will  willingly  give  you  this  $213  now,  and 
the  $187  I  will  keep  until  the  cash  proof  is  made.'  He 
«ays,  'Yes,  that  will  be  all  right,  and  then  you  can  go  to 
Bloomington  on  this  evening's  train.'  I  says,  'Yes,  sir.' 
I  took  a  roll  of  bills  that  was  in  my  vest  pocket  out,  I 
remember  there  was  some  silver  and  bills;  he  counted  it, 
and  said  it  was  correct,  and  after  he  counted  it,  I  handed 
him  the  deed  at  the  end  of  the  desk,  where  he  sat,  and  he 
signed  it.     I  took  the  acknowledgment  of  it." 

Mr.  Morlan — 

Q.     "  Was  Mrs  Wing  there?" 

A.  "  No,  sir.  Not  at  that  time ;  he  signed  it,  I  asked 
him  the  usual  questions,  whether  it  was  his  voluntary  act 
and  deed;  he  said  it  was.  I  didn't  write  the  acknowl- 
fjdgment  on  the  back  of  the  deed  just  at  that  time.  I 
asked  him  at  the  time,  'Where  is  your  wife.'  He  said, 
^  My  wife  is  down  the  street,  I  will  bring  her  in.'  I  says, 
*I  shall  require  you  to  do  that  right  away,  that  you  bring 
her  in,  I  want  this  deed  filled.'  He  went  out  somewhere, 
I  dont  know  where,  I  think  he  was  gone  quite  a  little 
while,  I  should  think  three-quarters  of  an  hour.  He 
came  back,  brought  a  woman  there  he  said  was  his  wife. 
I  had  never  seen  her  before  until  that  day ;  I  read  her  the 
deed,  told  her  I  had  paid  Mr.  Wing  the  $213,  and  I  had 
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$187  in  my  pocket  to  make  the  proof.  I  asked  her  if  she 
YfBS  ready  to  sign  the  deed,  and  she  said  she  was,  and  she 
signed  the  deed,  and  I  took  her  acknowledgment,  and  as 
soon  as  I  acknowledged  it  I  filled  out  the  back  of  the 
deed.  It  was  almost  train  time ;  I  wanted  to  get  back  on 
the  8  o'clock  train  that  evening,  so  as  to  complete  the  thing 
that  day.  That  was  the  understanding  all  around.  I 
went  to  the  train  with  Mr.  Wing  and  Mr.  Fallert ;  he  is 
a  witness;  Mrs.  Wing  was  in  the  depot.  They  were  liv- 
ing in  the  section  house,  B.  &  M.  section  house,  right 
^opposite  the  depot,  at  that  time,  staying  there  with  the 
party  who  was  keeping  the  section  house  as  it  was  *  * 
*  *.  We  went  to  Bloomington  before  Mr.  Montgomery 
[roister  of  land  office].  I  handed  him  the  cash  proof, 
he  looked  it  over,  and  he  said,  ^  Have  you  seen  that  decision 
that  is  just  out?'  referring  to  some  decision  that  was  just 
out,  or  had  been  out  a  little  while.  *  *  *  And  he 
said,  'I  will  have  to  reject  the  cash  proof  on  account  of 
that  decision.  *  *  *  I  told  him  *  *  *  I  would 
appeal.  I  told  him  that  we  wanted  to  get  home,  so  he 
kept  the  papers,  the  cash  proof,  and  said  he  would  send 
back  the  cash  proof  to  me  by  the  next  mail,  with  his 
proper  rejection,  so  I  could  appeal.  This  is  the  letter  he 
sent  me  with  the  rejection.  On  the  14th  he  sent  me  back 
the  cash  proof,  and  that  is  the  letter  of  rejection.  *  *  * 
On  the  18th  I  appealed  for  Mr.  Wing  on  the  rejection  of 
the  cash  proof  by  the  register  and  receiver.  I  also  filed  a 
motion  for  a  rehearing  of  the  original  contest,  so  as  to  at- 
tack it  in  every  way,  to  save  the  rights  of  Mr.  Wing.  *  * 
After  this  cash  proof  was  rejected^  I  asked  Mr.  Wing  to 
return  to  me  this  $213,  and  I  would  hand  him  back  his 
deed  until  such  time  as  this  matter  could  be  heard  before 
the  commissioner,  and  was  finally  settled,  so  he  could  make 
his  cash  proof.  Mr.  Wing  said  he  had  used  considerable 
of  the  money,  so  he  couldn't  pay  it  back  that  day.  That 
is  what  he  claimed.     I  says,  'That  leaves  me  in  a  peculiar 
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position,  you  have  got  this  money,  and  it  stands  altogether 
on  your  honor,  the  way  it  is  now,'  or  something  to  that 
eflFect;  but  he  refused  to  give  the  money  back,  for  the 
reason  stated,  but  he  did  say,  ^  You  hold  the  deed  in  your 
safe  until  the  final  hearing  of  the  matter  before  the  com- 
missioner, and  whenever  he  decides  that  I  can  make  the 
cash  proof  I  will  make  it  just  the  same/  ♦  *  *  jje 
came  to  my  office  on  the  18th  of  February.  He  signed 
the  appeal  on  the  cash  proof,  also  the  motion  for  rehearing, 
and  I  Enclosed  them  to  the  Bloomington  land  oflBce." 

This  witness  testified  further  as  to  other  matters,  which 
testimony  will  be  examined  when  we  reach  another  branch 
of  the  case. 

Xavier  Spoth,  a  witness  on  the  part  of  the  defendant, 
testified  that  he  was  present  at  the  office  of  J.  A.  Dudgeon, 
and  saw  Melancthon  Wing  sign  the  deed  spoken  of  by 
Dudgeon  in  his  testimony,  and  saw  money  paid,  at  that 
time,  by  Dudgeon  to  Wing,  but  did  not  know  the  amount. 
He  did  not  see  Mrs.  EInola  Wing  sign  the  deed,  nor  see 
her  at  all  at  the  time. 

Bert  Dudgeon,  a  son  of  Joseph  A.  Dudgeon,  was  sworn 
as  a  witness  on  the  part  of  the  defendant,  and  testified  that 
he  was  present  at  the  office  of  Joseph  A.  Dudgeon  at  the 
time  of  the  execution  of  the  deed  by  Melancthon  Wing, 
and  saw  Joseph  A.  Dudgeon  pay  him  $213,  as  the  con- 
sideration therefor;  that  he  stood  behind  his  father  and 
counted  the  money  after  him,  etc.,  and  that  he  afterwards 
saw  Mrs.  Wing  come  in  and  sign  the  deed.  He  corrob- 
orated the  evidence  of  his  father  in  respect  to  the  con- 
tract between  him  and  Wing,  the  payment  of  the  money, 
and  the  execution  of  the  deed  by  both  Wing  and  Mrs. 
Wing. 

It  was  admitted  by  both  parties  on  the  trial,  that 
Melancthon  Wing  had  the  homestead  entry  on  the  land 
described  in  the  pleadings,  and  proved  upon  the  same, 
making  cash  proof  under  the  act  of  congress  of  June  5, 
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1880,  and  received  the  receiver's  final  receipt  therefor,  and 
the  sanie  was  duly  recorded  in  the  office  of  the  county 
clerk,  and  that  afterwards  thei*e  was  a  patent  duly  issued 
from  the  United  States,  for  said  land,  to  the  said  Melanc- 
thon  Wing,  on  the  10th  day  of  September,  1886. 

The  plaintiff  offered  and  gave  in  evidence  a  quit-claim 
deed,  executed  by  Melancthon  Wing  and  Elnola  Wing 
to  C.  S.  Child,  of  the  land  in  question,  dated  and  acknowl- 
edged May  2,  1884.  Also  a  warranty  deed  of  the  same 
land,  from  the  same  parties  to  the  same  party,  dated  the 
24th  day  of  May,  1884. 

E.  S.  Child,  plaintiff,  was  sworn  as  a  witness  in  his 
own  behalf,  testified  that  he  was  acquainted  with  Melanc- 
thon Wing  and  Elnola  Wing,  his  wife;  that  he,  plaintiff, 
paid  said  Wing,  personally,  f  100,  besides  furnishing  the 
money  for  the  final  proof,  which  was  f  200,  less  the  f  14 
which  had  been  paid,  a  total  of  $286  that  he  paid  him. 
I  further  quote  his  testimony  : 

Q.  State  what  knowledge  you  had  of  a  deed  purport- 
ing to  be  executed  to  Jessie  D.  Baker,  or  any  other  per- 
son, to  this  land,  previous  to  this  time,  if  you  had  any? 

A.  Melancthon  Wing  came  into  my  office  making 
some  enquiries  about  the  land  law  and  these  claims;  he 
stated  in  the  conversation  that  he  had  endeavored  to  sell 
the  claim  to  Joseph  A.  Dudgeon ;  he  had  agreed  to  give 
him  $50,  but  he  failed  to  make  final  proof,  because  of  a 
certain  contest  made  by  Mr.  Albright,  whose  attorney  I 
was ;  he  wanted  to  know  if  he  could  pay  out  while  there 
was  a  contest  pending,  and  afterwards  he  made  himself 
known  to  me.  I  told  him  what  I  had  stated  to  him  I 
regarded  as  strict  fact  and  law,  and  he  wanted  to  know 
then  what  I  would  give  him  for  the  land  if  I  could  make 
a  satisfactory  arrangement  with  the  man  whose  attorney  I 
was  in  the  contest;  I  told  him  that  it  was  scarcely  a 
square  deal  for  me  to  take  the  land  from  the  man  for 
whom  I  was  hired.     I  afterwards  saw  him  and  satisfied 
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him  with  $22  or  $23,  paying  him  this  amount.  In  r^ard 
to  the  attorney  question,  that  is  all  he  said,  I  believe,  in 
r^ard  to  that ;  he  said  he  had  made  a  deed  to  Joseph  A. 
Dudgeon  to  secure  him  in  advance  for  the  money  to  pay 
up,  and  he  had  demanded  the  deed  from  him,  and  Mr. 
Dudgeon  said  he  had  stuck  it  in  the  stove,  and  made  that 
motion,  and  he  said  he  had  burned  it  up,  and  as  for  Jessie 
D.  Baker,  her  name  was  never  mentioned  or  in  any  way 
thought  of  at  that  time. 

Q.  When  did  you  first  learn  of  this  deed  to  Jessie  D. 
Baker? 

A.  After  the  final  proof  had  been  made,  after  the  quit- 
claim deed  was  recorded,  the  final  receipt  was  recorded, 
and  the  warranty  deed  which  I  received  from  Melancthon 
Wing  and  wife,  subsequent  to  the  time  they  were  all  re- 
corded. I  was  then  notified  that  there  was  a  deed  on  file 
conveying  the  land  to  Jessie  D.  Baker. 

Q.     After  the  12th  day  of  June,  1884? 

A.  Aft^er  the  deed  was  on  record,  the  dates  I  haven't 
commmited  to  memory  at  all,  I  thought  the  deed  would 
be  the  best  evidence.  Right  immediately  aft;er  that,  aft^r' 
I  received  this  notice — I  don't  remember  just  how  soon — 
but  afl«r  that  I  requested  Mr.  Colvin,  who  was  then  my 
partner,  to  go  with  Mr,  Wing  and  see  this  Jessie  D.  Baker^ 
and  see  if  she  knew  what  was  being  done,  for  the  fact  of 
the  matter  was,  I  don't  think  she  knew  anything  about 
what  was  being  done. 

I  will  now  call  attention  to  that  part  of  Joseph  A. 
Dudgeon's  testimony  that  tends  to  prove  that,  at  or  before 
the  time  of  the  execution  and  delivery  of  the  deeds  from 
Wing  to  the  plaintifi^,  the  latter  had  notice  of  the  deed 
from  Wing  to  Jessie  D.  Baker. 

Q.  State  what  conversation  you  have  had,  if  any,, 
with  Mr.  Child  in  regard  to  the  deeds  to  this  land? 

A.  On  the  the  14th  of  February,  1884,  in  the  morn- 
ing, I  was  going  up  to  my  oflBce,  my  son  was  with  me,  and 
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we  were  both  going  on  the  street ;  I  met  Mr.  Child ;  he 
told  me  he  knew  all  about  this  cash  proof  business  that 
waj9  going  on^  and  that  some  party — ^lie  did  not  know  who 
it  was — had  a  deed  to  this  land  done  through  me;  that  I 
was  taking  his  head  off  on  the  contest,  beating  him  out; 
tliat  he  would  get  even  with  me,  or  something  of  that 
kind  ;  afterwards,  before  he  got  his  warranty  deed,  I  went 
to  Mr.  Childs,  where  the  bankers  keep  now,  ip  the  brick 
building  in  Arapahoe  now;  he  had  his  office  there  at  that 
time ;  I  went  to  his  office  and  personally  had  a  talk  with 
him;  went  in  and  I  told  him  he  knew  all  about  this  deed ; 
he  admitted  he  knew  all  about  it,  and  that  he  was  doing 
that  to  beat  me.  He  didn't  give  me  but  very  little  sjitis- 
faction;  he  acted  very  similar  to  what  he  did  the  first 
time,  but  he  claimed  he  knew  all  about  the  title  some  one 
had,  through  me  he  said ;  he  said  he  didn't  care  anything 
about  it;  he  didn't  give  me  any  satisfaction." 

The  above  testimony  of  J.  H.  Dudgeon,  in  r^rd  to 
the  meeting  and  conversation  with  Mr.  Child  on  the  street, 
was  corroborated  by  the  testimony  of  the  witness,  Bert 
Dudgeon. 

The  plaintiff  introduced  in  evidence  the  deposition  of 
Melancthon  £.  Wing,  taken  before  a  notary  public  in  Red 
Willow  county,  in  which  he  testifies  that  he  then  resided 
in  Decatur  county,  Kansas;  that  he  was  the  identical 
Melancthon  Wing  who  made  homestead  entry  on  the 
south-west  quarter  of  section  17,  township  3,  range  24 
west,  in  Furnas  county,  Nebraska;  that  he  knew  Joseph 
A.  Dudgeon,  but  did  not  know  Jessie  D.  Baker,  the 
defendant;  that  he  signed  a  deed  to  Joseph  A.  Dudgeon  ; 
that  he  bargained  to  Mr.  Dudgeon,  for  the  consideration 
of  fifty  dollars,  that  he  was  to  pay  out  on  the  land  and 
have  a  deed ;  he  then  made  out  a  deed  ;  "  I  signed  it  and 
then  took  it  down  to  my  wife,  and  she  signed  it  at  our 
place  of  al)ode.  He  said  that  we  would  go  down  that 
night  and  make  the  proof;  he  would  get  a  witness,  and 
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he  would  be  one  witness.  He  gave  me  five  dollars 
to  b>nd  the  bargain,  and  stated  that  it  would  be  too 
late  when  we  returned  that  night  to  have  the  deed 
acknowledged,  but  to  come  up  in  the  morning  and  ac- 
knowledge the  deed  and  get  my  money.  Next  morning 
I  went  up  to  his  office  and  asked  him  for  the  balance  of 
the  money.  He  said,  ^  I  can't  give  you  any  money,  they 
won't  accept  the  proof.'  Says  I,  'where  is  that  deed?' 
Says  he,  'I  shoved  that  in  the  fire,  burned  that  up. 
That  was  no  account.'  I  said,  'Then  our  contract  is 
void,'  and  got  up  and  went  out.  This  was  between  the 
15th  and  25th  of  February,  1884." 

I  further  quote  from  his  deposition : 

Q.  Did  you  or  did  you  not  ever  make  or  sign  a  deed 
to  the  above  tract  of  land,  or  any  other  land,  in  favor  of 
Jessie  D.  Baker? 

A.     Never. 

Q.  Did  you  ever  receive  any  other  money  than  the 
five  dollars  you  have  mentioned  from  Joseph  A.  Dudgeon 
in  connection  with  this  transaction  ? 

A.     No,  sir. 

The  plaintifi*  also  introduced  in  evidence  the  deposition 
of  Mrs.  Elnola  Wing,  taken  at  the  same  time  and  place 
as  the  above,  in  whictt  she  stated  that  she  was  unac- 
quainted with  the  plaintiff,  Jessie  D.  Baker,  or  with 
Joseph  A.  Dudgeon ;  that  she  did  sign  a  deed  in  the 
month  of  February,  1884;  that  she  did  not  know  the 
contents  of  the  deed ;  that  thie  date  on  which  she  signed  it 
was  between  the  13th  and  25th  of  February ;  that  there 
was  no  person  other  than  her  husband  present  when  she 
signed  the  deed ;  that  she  never  acknowledged  said  deed 
before  Joseph  A.  Dudgeon,  or  any  other  person. 

Upon  her  cross-examination  she  declared  that  she  was 
never  in  Joseph  A.  Dudgeon's  law  office  in  Arapahoe, 
Nebraska ;  that  she  never  saw  Mr.  Dudgeon  either  con- 
versing with  her  husband  concerning  land  or  otherwise ; 
never  saw  hini  at  all. 
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There  was  an  attempt  on  the  part  of  the  plaintiff  to 
impeach  the  witness,  Joseph  A.  Dudgeon,  for  credibility, 
but  with  no  great  measure  of  suooess. 

The  case  as  presented  by  the  record  divides  itself  into 
two  propositions : 

1.  Does  the  evidence  under  the  pleadings  prove  and 
•establish  a  l^al  sale  and  conveyance  by  Melancthon 
Wing,  the  common  source  of  title,  to  the  defendant  ? 

2,  Did  the  plaintiff  at  the  time  of  his  purchase  of  the 
land  from  Melancthon  Wing,  and  the  execution  and  deliv- 
•ery  of  the  two  deeds  under  which  he  claims  the  title,  or 
either  of  them,  have  notice  of  the  prior  conveyance  to  the 
-defendant,  or  of  suck  facts  in  relation  thereto  as  would  be 
sufficient  to  put  a  person  of  ordinary  prudence  upon  such 
enquiry  as  would,  in  the  ordinary  course  of  events,  have 
led  him  to  a  knowledge  thereof? 

Our  statute.  Chapter  73,  Sec.  1,  Comp.  Stat.,  provides 
that,  "  Deeds  of  real  estate  or  any  interest  therein  in  this 
state,  except  leases  for  one  year  or  for  a  less  time,  if  exe- 
cuted in  this  state,  must  be  signed  by  the  grantor  or  grant- 
ors, being  of  lawful  age,  in  the  presence  of  at  least  one 
competent  witness,  who  shall  subscribe  his  or  her  name  as 
a  witness  thereto,  and  be  acknowledged  or  proved  and 
recorded  as  directed  by  this  chapter." 

While  the  deed  upon  which  the  defense  is  predicated 
runs  in  the  name  of  Jessie  D.  Baker,  it  is  not  claimed  that 
she  has,  or  ever  had,  any  right  or  interest  in  the  land  other 
.  than  that  of  a  passive  trustee,  simply  consenting  that  her 
name  might  be  used  by  Mr.  Dudgeon,  as  the  depository  of 
the  title  for  the  time  being.  According  to  Mr.  Dudgeon's 
testimony,  he  bought  the  land  for  himself,  and  paid  for 
it  with  his  own  money,  and  took  the  deed  in  the  name  of 
his  sister-in-law,  without  any  agreement  or  promise  on 
her  part  to  pay  or  account  to  him  for  the  money.  Mr. 
Dudgeon  then  was  the  real  owner  of  the  title  to  be 
evidenced  by  this  deed,  assuming  that  his  testimony  is 
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strictly  true.     Then  was  he  a  competent  witness  to  the 
deed? 

The  statute  of  Connecticut  provided  that  the  "  subscrib- 
ing of  the  name  of  the  grantor'^  to  a  deed  "shall  be  at- 
tested by  two  witnesses."  This  provision  has  always  been 
construed  to  require  two  attesting  witnesses  to  a  deed,  both 
of  whom  are  competent  witnesses  in  an  action  at  law 
between  the  parties  to  the  deed  involving  the  subject-mat- 
ter of  the  conveyance.  See  Winsted  Savings  Bank  v. 
Spencer y  26  Conn.,  1 94,  and  cases  there  cited.  In  that 
case  it  was  also  held  that  the  witness  must  be  "competent " 
under  the  law  as  it  stood  before  the  statute  empowering 
parties  and  interested  persons  to  testify  in  suits.  It  is  true 
that  this  construction  is  based  upon  a  subsequent  clause  of 
said  statute,  "  which  provides  that  it  shall  not  in  any  man- 
ner affect  the  law  relating  to  the  attestation  of  the  execu- 
tion of  last  wills  and  testaments,  or  of  conveyance  of  real 
estate,  or  of  any  other  instrument  required  by  law  to  be 
attested."  While  our  statute  contains  no  provision  ex- 
pressly excepting  the  law  relating  to  the  attestation  of  deeds 
from  the  effect  of  the  statute  which  by  implication  repealed 
section  838  of  the  code  of  1856,  yet  without  such  excepting 
clause,  I  do  not  think  that  such  repeal  had  the  effect  to  mod- 
ify the  construction  of  section  1  of  chapter  73,  above 
quoted,  as  placed  upon  it,  in  connection  with  the  section 
repealed.  Chapter  73,  Compiled  Statutes,  was  first  enacted 
by  the  l^islature  of  Nebraska  territory  as  Chapter 
XXXI.,  part  I.  of  the  code  of  Nebraska,  approved  Jan- 
uary 26,  1856.  It  will  be  remembered  that  section  one  of 
this  chapter  provides  that,  "deeds  of  real  estate  *  *  * 
executed  in  this  state,  must  be  signed  by  the  grantor  or 
grantors  *  *  *  in  the  presence  of  at  least  one  com- 
petent witness."  Now  what  meaning  did  the  l^islature 
attach  to  the  words,  "competent  witness,"  as  thus  used? 
For  an  answer  to  this  question  we  must  refer  to  the  stat- 
utes as  they  then  stood.     In  that  part  of  the  code  enacted 
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at  the  previous  session  of  the  l^islature,  headed  "  Evi- 
dence," we  find  section  838,  above  referred  to,  which  is  in 
the  following  words :  "  838.  A  person  who  has  a  direct, 
certain,  l^al  interest  in  the  suit  is  not  a  competent  wit- 
ness, unless  called  on  for  that  purpose  by  the  opposite 
party,  as  hereinafter  provided."  This  section  was  then  in 
full  force.  It  was  a  statute  in  pari  matena  with  the  sec- 
tion which  we  are  construing.  In  it  we  find  probably  the 
only  description  of  a  competent  or  incompetent  witness  to 
be  found  in  our  local  statutes  then  in  existence.  Reading 
the  two  acts  together,  then,  I  construe  them  to  mean  that 
deeds  of  real  estate  must  be  signed  by  the  grantor  in  the 
presence  of  at  least  one  witness,  who  must  not  have  a 
direct,  certain,  legal  interest  therein,  and  be  otherwise 
competent. 

It  is  true  that  the  section  above  quoted  has  been  long 
since  repealed  by  impliottion,  as  above  stated,  but  it  was 
in  force  when  chapter  73  was  originally  enacted,  and  its 
provisions  will  be  presumed  to  have  been  in  view  of  the 
law-makers  when  they  drafted  the  language  of  section  1 
of  that  chapter ;  its  repeal,  therefore,  does  not  aflFect  the 
construction  thus  permanently  engrafted  upon  the  said 
section. 

From  the  foregoing  considerations  I  come  to  the  conclu- 
sion that  the  instrument  offered  and  given  in  evidence  by 
the  defendant  as  the  deed  of  Melancthon  Wing  and  wife,. 
as  accompanied  and  explained  by  the  testimony  of  Joseph 
A.  Dudgeon,  is  not  a  deed  sufficient  to  convey  title,  for 
the  want  of  a  competent  attesting  witness.  It  may  be 
objected  to  this  conclusion  that  the  interest  of  the  witness 
is  not  a  direct,  certain,  legal  interest.  To  that  objection  I 
would  reply,  that  it  would  be  a  reproach  to  our  law  to 
sanction  a  proceeding  which  seeks  by  indirection  to  accom- 
plish that  which  if  done  directly  would  be  held  illegal. 
Having  thus  come  to  the  conclusion  that  the  deed  cannot  be 
accepted  as  record  evidence  of  the  transfer  of  the  title  to 
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the  land  under  which  the  defendant  claims,  it  becomes  a 
question  of  conflicting  evidence  between  the  witnesses  of 
the  plaintiff  and  those  of  the  defendant.  Of  this,  it  is 
enough  to  say  that  the  duty  of  reconciling  this  conflict,  if 
possible,  devolved  upon  the  trial  court,  and  if  such  con- 
flict was  impossible  for  the  court  to  reconcile,  it  then  be- 
came its  duty  to  adopt  that  which,  under  the  rules  of  evi- 
dence, was  the  most  worthy  of  belief  and  reject  the  other. 
From  the  case  before  us,  I  am  unable  to  say  that  there  has 
been  a  failure  on  its  part  to  discharge  this  duty,  which 
calls  upon  this  court  to  interpose. 

But  little  need  be  said  upon  the  second  point.  Had  there 
been  a  legal  prior  conveyance  to  the  defendant,  though 
unrecorded,  it  would  then  have  become  a  vital  question 
whether  the  plaintiff,  at  the  time  of  accepting  the  convey- 
ance to  himself,  had  knowledge  of  its  existence  or  of  such 
facts  as  would  put  a  man  of  ordinary  prudence  upon  an 
inquiry  which  probably  would  have  led  him  to  such 
knowledge.  But,  as  we  have  seen,  there  was  no  such  con- 
veyance in  legal  existence.  It  is  not  claimed  that  the 
plaintiff  had  notice  of  the  facts  and  transactions  between 
.Wing  and  Dudgeon,  out  of  which  the  latter  claims  an 
equitable  interest  in  the  land ;  if  he  had,  it  is  difficult  to 
see  that  such  fact  could  control  the  disposition  of  the  case. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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DeTiAne  a.  Willard,  plaintiff  in  error,  v.  El- 
bridge  Foster,  defendant  in  error. 

1.  Contract :    time.     The  contract  set  ont  in  the  case  examined, 

and  Held^  That  time  was  not  of  its  essence. 

2.  :  NOTICE.  The  notice  set  out  in  the  pleading  and  evi- 
dence, Held,  Not  to  apply  to  the  defendant  or  to  the  class  of 
purchasers  to  which  he  belonged. 

3.  Specific  Ferformance.    The  eyidence  of  flnctaations  in  the 

market  valne  of  the  land  embraced  in  the  contract,  ffdd^  Not 
sufficient  under  the  facte  and  circumstances  of  the  case  to  de- 
prive the  defendant  of  his  right  to  a  specific  execution  of  the 
contract  for  a  conveyance  of  the  land  upon  the  tender  and  pay- 
ment plead  and  proved. 

Error  to  the  district  court  for  Boone  county.  Tried 
below  before  Tiffany,  J, 

M,  V,  Moudy  and  W.  F.  CHtchfidd,  for  plaintiff  in  error, 
cited :  McAvsland  v.  Pundt,  1  Neb.,  261.  Hilliard  on  Ven- 
dors, First  Ed.,  443-4.  Bird  v.  Logariy  10  Pac.  Rep.,  569, 
Pomeroy  on  Spec.  Perf.  (Ist  Ed.),  Sees.  382-385.  SetUev. 
Winters,  10  Pac,  Kep.,  222-3.  McDermid  v.  McGregor, 
21  Minn.,  111.  Smith  v.  Laiorence,  15  Mich.,  500.  Hoi- 
gate  v.  Eaton,  116  U.  S.  Sup.  Ct,  33. 

M.  WTiUmoyer,  for  defendant  in  error,  cited :  Shuman  v. 
WiUdta,  17  Neb.,  479.  Kellogg  v.  Lavender,  9  Neb.,  419. 
Richmond  v,  Robinson,  12  Mich,,  201.  Benson,,  Admr.,  v. 
CaOer,  53  Wis.,  107.  Mathews  v.  GiUiss,  1  Iowa,  253. 
Bomier  v,  OcddweU,  8  Mich.,  469. 

Cobb,  J, 

The  plaintiff  in  error  sued  the  defendant  in  error  in  the 
district  court  of  Nance  county,  in  ejectment,  to  recover  the 
possession  of  a  tract  of  eight  and  ^^^  acres  of  land.     The 
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defendant  answered,  alleging  and  setting  up  as  a  counter- 
claim that,  "on  the  5th  day  of  April,  1880,  the  plaintiff 
and  one  George  E.  Willard  were  the  owners  as  tenants  in 
common  of  the  property  in  controversy  in  this  suit  "(de- 
scribing the  same  as  in  the  petition).  That  "on  the  said 
5th  day  of  April,  1880,  tlie  said  defendant  purchased  said 
tract  of  land  from  plaintiff  and  the  said  George  E.  Wil- 
lard, for  the  sum  of  one  hundred  and  seventy-six  and  -^^ 
dollars.  Of  said  purchase  price  defendant  paid  to  plaintiff 
and  said  George  E.  Willard  the  sum  of  twenty  dollars,  at 
the  time  of  said  purchase,  and  the  balance  of  $156yy^  the 
defendant  promised  to  pay  in  three  equal  annual  payments, 
with  eight  per  cent  per  annum  interest  thereon  until  paid ; 
that  at  the  time  of  said  purchase  the  plaintiff  and  said 
George  E.  Willard  executed  and  delivered  to  defendant 
their  written  undertaking  and  agreement,  in  which  they  cov- 
enanted and  agreed  to  and  with  the  defendant,  to  grant,  as- 
sure, and  convey  unto  him  the  aforesaid  tract  of  land,  by 
good  and  sufficient  deed,  at  the  time  of  the  payment  of  the 
balance  of  the  consideration  price  of  said  land,  as  hereinbe- 
fore stated ;  that  on  the  purchase  of  said  land  as  aforesaid, 
and  upon  the  execution  of  said  written  agreement,  plaint- 
iff and  said  George  E.  Willard  surrendered  and  delivered 
to  defendant  full  and  complete  possession  and  enjoyment 
of  the  said  premises,  and  the  defendant  entered  upon  and 
took  possession  thereof,  under  and  by  virtue  of  said  pur- 
chase, with  the  full  knowledge  and  consent  of  plaintiff  and 
said  George  E.  Willard,  and  has  continued  to  occupy  and 
«njoy  the  same  to  this  time,  by  virtue  of  said  contract  of 
purchase;  that  on  the  9th  day  of  May,  1882,  two  of  the 
annual  payments  provided  for  in  said  written  agreement 
were  due  and  unpaid,  and  on  said  9th  day  of  May,  defend- 
ant, in  the  village  of  Genoa,  in  the  county  of  Nance, 
duly  tendered  to  plaintiff  the  amount  of  said  two  pay- 
ments, and  on  the  15th  day  of  May,  1882,  in  said  village 
of  Genoa,  defendant  again  in  due  form  tendered  to  the 
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plaintiff  the  amount  of  said  two  payments  then  due  and 
payable  according  to  the  terms  of  said  contract.  But  the 
plaintiff  refused  to  accept  said  payments,  and  still  refuses 
to  accept  the  same,  although  defendant  has  kept  said  tender 
good,  and  has  repeatedly  tendered  the  said  payments  to 
him  since  the  15th  day  of  May,  1882,  to-wit,  on  the  5th 
day  of  September,  1882,  and  at  other  times,  and  on  the 
5th  day  of  April,  1883,  the  third  and  last  of  said  three 
annual  payments,  by  the  terms  of  said  agreement,  became 
due  and  payable,  and  on  this  5th  day  of  April,  in  the  said 
village  of  Genoa,  etc.,  that  being  the  residence  and  place 
of  business  of  said  plaintiff,  this  defendant  in  due  form 
tendered  to  him  the  full  sum  of  one  hundred  and  fifty-six 
and  y^^  dollars,  with  8  per  cent  interest  thereon  since 
April,  1880,  and  demanded  a  deed  for  said  land,  as  pro- 
vided for  in  the  said  written  contract,  but  said  plaintiff 
then  refused,  and  has  ever  since  refused,  to  execute  and 
deliver  to  defendant  a  deed  for  said  land ;  that  defendant 
has  kept  his  said  tender  good,  and  now  brings  the  amount 
due  plaintiff  into  court  for  his  benefit,  subject  to  the  orders 
of  the  court." 

The  defendant's  answer  further  states  upon  information 
and  belief  that  plaintiff  has,  since  the  execution  of  said 
written  contract,  acquired  by  purchase  or  otherwise  all  of 
the  interest  of  the  said  George  E.  Willard  in  and  to  the 
said  land,  wherefore  defendant  prays  that  the  plaintiff  may 
be  required  by  the  decree  of  the  court  to  receive  the  sum 
so  tendered  and  to  execute  and  deliver  to  him  a  good  and 
sufficient  deed  for  said  land,  etc. 

The  plaintiff  made  reply,  in  which  he  admitted  the 
making  of  the  written  contract  with  the  defendant  as  set 
out  in  the  first  paragraph  of  his  answer,  but  denied  all  the 
other  allegations  of  the  answer,  and  alleged  that  on  the  9th 
day  of  June,  1881,  the  first  annual  payment  on  the  said 
contract  being  past  due  and  unpaid,  the  plaintiff  gave  notice 
to  the  defendant  and  all  other  parties  and  their  assigns  who 
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had  contracted  with  the  plaintiff  and  the  said  George  E. 
Willard  for  the  purchase  of  village  lots  in  and  at  the  viU 
lage  of  Genoa,  to  the  effect  that  unless  the  defendant  and 
others  should  appear  within  thirty  days  from  said  date, 
and  fully  pay  up  and  comply  with  the  conditions  of  said 
contract  of  purchase,  according  to  said  agreement  and  the 
terms  thereof,  that  the  same  would  be  declared  void  and 
canceled  by  plaintiff,  etc.,  to  which  defendant  gave  no  heed 
or  attention  whatever,  etc.  Also  that  in  the  year  1881,  when 
the  payment  became  due  on  said  contract  as  set  forth  in  said 
answer,  said  premises  had  greatly  depreciated  in  value  and 
were  not  worth  to  exceed  the  sum  of  ten  dollars  per  acre^ 
and  that  for  some  time  the  market  value  thereof  did  not 
exceed  said  sum ;  that  during  said  time  the  defendant  de- 
clared his  intention  to  abandon  said  contract,  for  the  reason 
that  he  could  purchase  lands  for  a  much  less  sum  than  he 
had  agreed  to  pay  in  said  contract.  That  afterwards,  to- 
wit,  during  the  spring  of  1882,  by  reason  of  certain  public 
improvements  contemplated  and  secured  to  the  village  of 
Genoa,  and  for  other  reasons,  said  premises  rapidly  rose 
in  value  and  became  of  the  market  value  of  fifty  dollars 
per  acre,  and  for  the  first  time  the  defendant  offered  to 
comply  with  his  said  contract. 

The  venue  of  said  cause  having  been  by  stipulation  of 
the  parties  removed  to  Boone  county,  was  tried  to  the 
court,  which  found  for  the  defendant;  that  he  was  entitled 
to  a  specific  performance  of  the  said  contract,  and  adjudged 
that  upon  the  payment  of  the  sum  of  $194.75,  the  sum 
paid  into  the  clerk  of  the  district  court  of  Nance  county  by 
said  .defendant  to  said  plaintiff,  the  plaintiff  shall  convey 
to  said  defendant  the  premises  described  in  the  answer. 

The  plaintiff  brings  the  cause  to  this  court  on  error,  and 
assigns  the  following  errors : 

1.  The  court  erred  in  finding  that  the  defendant,  Fos- 
ter, was  entitled  to  the  specific  execution  of  the  contract 
set  forth  in  defendant's  answer. 
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2.  The  court  erred  in  not  finding  that  the  said  defend- 
ant, Elbridge  Foster,  had  abandoned  said  contract  for  the 
purchase  of  said  premises. 

3.  The  court  erred  in  not  finding  that  the  said  Elbridge 
Foster  had  forfeited  all  his  rights  under  said  contract. 

4.  The  court  erred  in  admitting  evidence  to  show  the 
condition  of  said  premises  after  the  commencement  of  said 
action. 

5.  The  court  erred  in  rendering  judgment  in  favor  of 
said  defendant  and  in  decreeing  conveyance  of  the  premises 
described  in  plaintiff's  petition  to  said  defendant  by  the 
said  plaintiff. 

6.  The  court  erred  in  refusing  to  decree  said  contract 
null  and  void. 

7.  The  court  erred  in  refusing  plaintiff  the  relief  prayed 
for  in  said  petition  and  reply. 

Upon  the  trial,  Delane  A,  Willard,  the  plaintiff,  was 
sworn  and  examined  as  a  witness  on  his  own  behalf,  and 
testified  that  he  was  the  owner  of  the  land  in  controversy ; 
that  he  acquired  all  of  the  interest  of  George  E,  Willard 
therein  before  the  commencement  of  this  suit;  that  all 
he  had  ever  received  from  the  defendant  on  said  contract 
was  $20,  received  at  the  time  of  entering  into  the  contract; 
that  he  gave  a  notice  in  a  newspaper  published  in  Genoa, 
and  gave  a  copy  of  such  notice,  as  follows,  to-wit : 

"  Public  Notice.  Notice  is  hereby  given  to  all  parties 
and  their  assignees  who  have  contracts,  either  in  writing  or 
verbal,  with  George  E,  Willard  or  D.  A.  Willard,  for  the 
purchase  of  village  lots  in  the  village  of  Genoa,  Nance 
county,  Nebi*aska,  that  unless  they  appear  in  thirty  days 
from  this  date  and  comply  fully  with  the  terms  and  con- 
ditions of  said  contracts,  according  to  agreement,  the  same 
will  be  declared  void  and  canceled,  and  in  this  they  are 
each  warned  not  to  make  default. 

"(Signed)  D.  A.  Willard. 

*^Sole  Proprietor,  and  Assignee  of  George  E,  MlllardJ' 
14 


210   SUPREME  COURT  OF  NEBRASKA, 

Willard  v.  Foster. 

The  date  of  this  notice  witness  declared  to  be  June  16, 
1881,  and  was  published  for  about  six  weeks.  That  the 
defendant  offered  to  make  the  delayed  payments  on  said 
land  about  the  10th  day  of  May,  1882,  soon  after  the 
return  of  witness  from  the  East;  that  none  of  said  pay- 
ments were  then  due;  that  there  was  no  one  occupying 
the  land  at  that  time;  that  witness  sent  his  hired  man  * 
to  plow  up  and  plow  under  the  weeds ;  that  it  was  then 
grown  with  weeds;  that  the  property  lay  just  adjoining 
the  town  of  Genoa,  and  joins  it  on  the  west.  It  is  in 
the  same  quarter  section.  That  in  1881  there  was  no  sale 
for  property,  the  property  was  almost  valueless,  and  was 
not  considered  much  better  than  farm  land. 

Plaintiff,  as  a  witness  on  his  own  behalf,  further  testifies 
that  he  laid  off  the  town  of  Genoa  in  1880;  that  shortly 
afterwards  there  was  an  election  for  county  seat,  and  that 
"we  expected  we  had  the  county  seat,  we  had  it  by  the 
vote,  but  we  lost  it  by  the  court.  That  made  the  property 
valueless.  It  was  about  this  time  that  the  property  was 
disposed  of  to  the  defendants."  The  decision  was  ad- 
versely to  the  county  seat  in  1881.  The  property  fluct- 
uated in  value  from  1880  to  1881,  "I  should  think  one- 
half;"  that  the  depression  lasted  until  the  spring  of  1882; 
that  property  then  went  up  nearly  half;  that  this  occurred 
soon  after  the  return  of  plaintiff  from  the  east;  that  the 
rise  of  property  was  before  defendant  made  the  tender. 

After  his  cross-examination  by  the  defendant,  plaintiff 
stated  in  answer  to  a  question  by  the  court,  as  follows: 

Q.  The  price  it  was  contracted  for,  was  the  fair  market 
value  at  the  time  it  was  contracted  for? 

A.     Yes,  sir. 

Q.     What  was  the  fair  market  value  per  acre  in  1882? 

A.     I  should  judge  it  was  worth  about  $50  per  acre. 

Q.     In  October,  1882? 

A.  Yes,  sir,  from  $40  to  $50.  That  is  what  I  should 
judge  it  to  be. 
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Q.  At  that  time  you  brought  your  suit,  in  October, 
1882? 

A.  I  can't  tell  for  certain  when  I  brought  it.  I  should 
think  it  was  about  in  September;  sometime  in  September 
or  October. 

There  was  other  evidence  on  the  part  of  the  plaintiff  to 
the  effect  that  the  price  of  property  in  and  about  the  village 
of  Genoa  was  low,  and  the  property  unsalable  until  the 
summer  and  fall  of  1882,  when  the  establishment  of  the 
Indian  school  at  that  place,  and  other  circumstances,  caused 
it  to  appreciate  in  price,  and  become  salable. 

The  defendant,  who  was  sworn  as  a  witness  in  his  own 
behalf,  testified  that  when  he  purchased  the  land  and  went 
into  possession  of  it,  in  1880,  it  was  covered  with  cockle 
burrs  and  wild  sun-flowers,  also  "Mormon  ditches;"  that 
he  cultivated  it  in  1880.  In  1881  he  filled  the  ditches, 
hauled  on  it  180  loads  of  manure;  in  1881,  planted  out 
about  forty  trees,  also  cultivated  the  land.  In  1882,  culti- 
vated the  land  and  trees.  Had  exclusive  possession  and 
control  of  said  land  during  the  entire  time  since  the  pur- 
chase of  the  land,  and  paid  the  taxes;  that  he  never  aban- 
doned the  land ;  that  when  he  bought  tlie  land  he  paid  on 
it  $20.  On  the  9th  day  of  May,  1882,  he  went  to  the 
plaintiff  in  his  office  and  offered  him  the  two  payments. 
He  refused  to  take  them.  In  a  day  or  two,  again,  together 
with  his  son,  defendant  went  to  plaintiff  at  Humbaugh's, 
and  offered  him  the  amount  of  the  principal  and  interest 
of  the  said  two  payments,  which  he  again  refused ;  that 
Bome  time  after  the  above  tenders  were  made,  the  third  and 
laBt  deferred  payment  became  due,  and  on  the  day  it  became 
due,  defendant,  being  sick,  sent  his  son  to  the  plaintiff  to 
tender  him  the  money,  and  that  his  son  did  then  and  there 
carry  the  money  to  plaintiff,  and  did  tender  him  the  whole 
amount  of  principal  and  interest  due  on  said  land  contract, 
which  he  refused.  As  the  reason  why  the  defendant  did 
not  make  the  two  first  deferred  payments  punctually  at  the 


212   SUPREME  COURT  OF  NEBRASKA, 

Willard  v.  Foster. 

several  times  of  the  same  becoming  due  according  to  the 
terms  of  said  contract,  he  testified  as  follows : 

Q.  State  why  you  did  not  pay  this  money,  this  first 
money,  when  it  came  due? 

A.  The  times  were  hard  then,  and  I  had  to  work  out 
for  a  living,  and  I  had  a  large  family,  and  I  lost  one  of 
my  horses,  and  worked  around,  so  I  fell  short  that  season. 

Q'.     How  do  you  mean  you  fell  short  ? 

A.     I  could  not  raise  the  money. 

Q.  State  whether  you  made  the  payment  as  soon  as  you 
could  raise  the  money? 

A.     I  did. 

Q.     Where  and  when  did  you  make  the  tender? 

A.     In  1882. 

Q.  Now  you  may  state  when  you  made  another  tender 
after  that;  after  it  was  all  due,  that  is,  did  you  deposit  any 
money  for  him  to  get  it  after  suit  was  brought? 

A.     Yes,  sir,  at  FuUerton. 

Q.     With  whom? 

A.  Mr.  McClellan,  deputy  sheriff  there,  I  mean  deputy 
clerk.     The  money  was  left  there,  and  is  there  yet. 

Again,  on  his  cross-examination : 

Q.  Up  to  the  time  in  1882,  did  you  ever  offer  to  pay 
Mr.  Willard  anything  on  this  land  ? 

A.     Not  until  I  got  those  two  payments  in  1882. 

Q,     Did  you  ever  see  him  and  ask  him  about  it? 

A.  I  met  him  on  the  street  and  said  I  intended  to  give 
him  that  payment  as  soon  as  I  could,  and  I  done  so,  and 
he  said  he  was  not  in  very  much  want  of  money. 

4c  «  4c  3|C  3(C  3(C 

Q.  What  payment  was  that? 

A.  The  first  payment  in  1881. 

Q.  Who  else  was  present? 

A.  No  one. 

Q,  How  long  after  that  payment  was  due  was  that? 

A.  Oh,  it  was  not  very  long,  I  don't  think  it  was  very 
long. 
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Q.     Was  it  after  you  had  seen  that  notice  in  the  paper? 

A.     No,  sir. 

Q.     It  was  before  that  time,  was  it? 

A.  I  don't  know.  I  guess  I  did  see  that  notice  about 
that  time. 

Q.     Did  you  not  see  him  afl»r  you  saw  that  notice? 

A.     I  didn't. 

Q.  You  did  not  say  anything  to  him  about  it  from 
that  time  until  1882,  did  you? 

A.     I  don't  think  I  did. 

The  following  is  a  copy  of  the  substance  of  the  contract 
offered  in  evidence :  "  For  the  consideration  of  twenty 
<lollars  per  acre,  amounting  to  one  hundred  and  seventy- 
six  dollars  and  forty  cents,  twenty  dollars  of  which  is  to 
be  paid  on  signing  this  agreement,  and  the  balance  in  three 
«qual  annual  payments,  with  interest  to  the  time  of  pay- 
ment at  the  rate  of  eight  per  cent  per  annum. 

"And  the  said  party  of  the  first  part  covenants  and 
agrees  to  pay  unto  the  said  party  of  the  second  part  for 
the  same,  the  sum  of  one  hundred  and  seventy-six  and  -^\ 
-dollars,  as  follows,  viz.:  twenty  dollars  cash,  the  receipt 
whereof  is  hereby  acknowledged  by  the  party  of  the 
second  part,  and  the  balance  in  three  equal  payments  with 
interest  as  above  stipulated,  with  interest  on  the  amount 
due  payable  at  the  time  of  each  payment." 

The  whole  of  the  errors  assigned  are  directed  to  the 
findings  and  judgment  of  the  court  upon  the  merits  of  the 
case,  except  the  fourth,  which  is  upon  the  admission  of 
•evidence. 

The  cause  was  tried  to  the  court  without  the  interven- 
tion of  a  jury.  In  causes  thus  tried,  it  has  been  often  held 
by  this,  as  well  as  other  courts,  that  error  for  the  admis- 
sion of  improper  evidence  would  not  lie.  The  court  must 
necessarily  have  an  opportunity  to  examine  each  article  of 
•evidence  offered,  even  for  the  purpose  of  rejecting  it ;  and 
so  the  duty  of  acting  and  deciding  the  cause,  upon  the 
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l^al  and  relevant  evidence  selected  from  the  mass  that 
may  have  been  introduced,  may  be  as  well  discharged  by 
the  court  upon  the  final  consideration  of  the  cause,  as  to 
pause  in  the  course  of  the  trial,  to  pass  upon  tlie  admissi- 
bility of  the  several  matters  oflfered  in  evidence. 

The  other  assignments  will  be  considered  together. 

It  is  not  claimed,  nor  can  it  be,  that  time  was  of  the 
essence  of  the  contract  as  drawn  and  executed.  Was  it 
made  so  by  the  notice  published  by  the  plaintiff  as  proved 
and  set  out  in  the  evidence?  The  contract  was  executed 
and  the  defendant  entered  into  the  possession  of  the  prem- 
ises April  5,  1880.  By  the  terras  of  the  contract  the  first 
annual  payment  became  due  on  the  5th  day  of  April, 
1881.  It  was  not  made.  On  the  16th  day  of  June,  fol- 
lowing, the  plaintiff  published  the  notice.  It  is  not 
deemed  necessary  to  enter  into  a  discussion  of  the  legal 
effect  of  this  notice  upon  the  class  of  cases  to  which  it  is 
applicable.  It  appears  from  the  evidence  that  it  was  seen 
by  the  defendant,  but  that  he  did  not  consider  it  was 
intended  for,  or  applied  to,  the  case  of  his  contract.  It 
was  addressed  to  the  purchasers  of  village  lots,  and  their 
assignees.  The  premises  described  in  defendant's  contract 
was  not  a  village  lot,  but  a  piece  of  agricultural  land 
adjoining  the  village.  True,  it  was  stated  by  one  witness 
that  it  had  once  been  surveyed  off  into  lots,  but  was  not 
platted  or  placed  in  the  village  plat,  as  finally  adopted 
and  recorded  by  the  proprietore.  It  was  not  bought  or 
sold  as  a  village  lot,  nor  do  I  perceive  any  reason  why  the 
defendant  should  have  regarded  himself  as  of  the  class  of 
persons  addressed  by  the  notice.  Again,  it  appears  from 
the  evidence  that  both  the  plaintiff  and  defendant  were 
inhabitants  of  the  same  immediate  neighborhood  if  not  of 
the  village  itself.  They  saw  each  other  every  day,  and  the 
plaintiff  had  daily  opportunities  to  make  personal  demand 
of  payment  of  the  defendant.  It  also  appears  from  the 
evidence  of  the  defendant,  contradicted  it  is  true  by  the 
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plaintiff,  that  about  the  time  of  the  publication  of  the 
notice,  whether  before  or  afterwards  does  not  very  clearly 
appear,  nor  is  it  material,  the  defendant  spoke  to  the 
plaintiff,  about  the  said  payments,  and  was  replied  to  by 
him  that  he  was  in  no  great  want  of  the  money.  This 
evidence  could  not  be  disrc^rded  by  the  trial  court,  and  it 
is  presumed  to  have  had  weight,  in  connection  with  the 
other  facts  and  circumstances,  in  leading  to  the  decision 
reached.  ) 

The  fluctuation  in  the  market  value  of  the  land  presents 
by  far  the  most  serious  question  involved  in  the  case. 
But  I  do  not  think  that  the  evidence  presents  a  case 
which,  on  account  of  the  market  price  of  the  subject  of  the 
contract,  would  call  upon  a  court  to  deny  to  the  defend- 
ant that  equitable  consideration  and  relief,  which  upon 
the  general  view  of  the  case  he  appears  to  be  entitled  to. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Ebenezer  Zane  McCulloch  et  al.,  appellees,  v. 
F,  E.  Valentine  et  al.,  appellants. 

1.      Wills:      CONSTRUCTION     OF     WILL:        ESTATE    BY     CURTESY. 

The  last  wUl  and  testament  of  M.  contained  the  following 
clanse:  "Item  3.  The  farm  I  purchased  from  the  Welchonae 
beiro  I  direct  to  he  sold  either  at  private  or  public  sale,  as  my 
executors  shall  see  fit,  and  the  money  arising  to  be  equally 
divided  between  my  daughters,  J.  M.,  E.  P.,  R.  M.,  A^  M., 
R.  M.,and  S.  M.,  the  share  pertaining  to  my  daughter,  E.  P., 
to  be  retained  in  the  hands  of  my  sons,  E.  Z.  M.  and  G.  C.  M., 
who  are  hereby  appointed  trustees  for  that  purpose,  aud  who 
shall  retain  the  same  in  trust  for  the  benefit  of  said  E.  P.  and 
her  children,  her  husband  to  have  no  control  over  the  same 
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nvhatever;  but  the  said  trustees  may,  with  the  consent  of  said 
K  P.,  invest  the  same  as  they  may  deem  best,  so  my  daughter 
and  her  children  shall  have  the  benefit  of  the  same  without 
control  from  her  husband."  The  share  pertaining  to  the  said 
E.  P.  of  the  said  fund,  being  retained  by  the  said  trustees,  was 
invested  by  them  in  land,  the  title  to  which  was  taken  to  them- 
selves as  such  trustees;  the  habendum  clause  of  the  deed  therefor 
being  as  follows:  **  To  have  and  to  hold  the  said  real  es^te  with 
its  appurtenances  to  the  said  second  parties  as  trustees  of  said 
E.  P.,  they  being  appointed  as  such  trustees  by  the  will  of  their 
fiftther,  E.  M.,  of,  etc.,  for  her  sole  and  separate  use  and  benefit 
80  long  as  she  may  live,  and  after  her  death  for  the  use  and  ben- 
fit  of  her  children;  the  said  trustees  having  the  power  to  sell 
and  convey  said  land  or  any  part  thereof  on  the  written  request 
of  said  E.  P.,  and  her  joining  with  them  in  any  such  convey- 
ance." The  said  deed  also  contained  the  following  clause: 
"  It  is  further  expressly  understood  and  agreed  by  and  between 
the  parties  to  this  deed  that  said  W.  D.  P.,  *  the  husband  of  said 
E.  P.,' shall  have  the  right  to  occupy,  farm,  and  control  said 
land  for  her  so  long  as  he  may  live  or  the  legal  title  thereoi 
remains  in  said  trustees.''  E.  P  died  intestate,  leaving  her 
husband,  the  said  W.  D.  P.,  and  their  three  children  snrviving 
her.  Held,  That  W.  B.  P.  took  no  estate  in  the  said  land  as 
tenant  by  the  curtesy. 

2.  :    .     It  is  a  rule  in  the  construction  of  deeds  or 

wills,  that  the  intention  of  the  grantor  or  testator,  as  mani- 
fested by  the  words  of  the  writing  in  connection  with  surround- 
ing circumstances,  must  be  carried  into  effect,  provided  in  so 
doing  no  rule  of  law  is  violated  or  sound  policy  disturbed. 
PwOe  V.  Blakie,  53  111.,  495. 

Appeal  from  the  district  court  of  Hamilton  county. 
Heard  below  before  Norval,  J. 

Lamby  Ricketts  &  Wilson,  for  appellants;  cited :  Perry 
on  Trusts  (1  Ed.),  Sec.  324.  Washburn  on  Real  Prop- 
erty (i  Ed.),  154.  Dubs  v.  Dubs,  31  Pa.  St.,  149. 
Loicry  v.  Philips,  4t  Ohio,  170.  Ege  v.  Medlar,  82  Pa. 
St.,  86.  Gushing  v.  Blake,  30  N.  J.  Eq.,  689.  Tremmel 
V,  Kleiboldt,  6  Mo.  App.,  649.  Withers  v.  Jenkins,  14  S. 
C,  597.  TiUinghast  v.  CoggeshaU,  7  R.  I.,  383.  Forbes  v. 
Sweesy,  8  Neb.,  527.     Hatfield  v.  Sneden,  54  N.  Y.,  280. 
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J.  H,  Smith,  for  appellees,  cited :  Pemberton  v.  PoUard, 
18  Neb.,  435.  Ditch  v.  SennoU,  7  N.  E.  Eep.,  636. 
Millett  V.  Ford,  8  N.  E.  Rep.,  917.  Taylor  v.  Martin,  8 
Atlantic,  920.  Saiifa  Clara  Fern.  Academy  v.  Sullivan,  6 
X.  E.  Rep.,  187.  Bandy  v.  McKimy  4  Atlantic,  125. 
Rapp  V.  Matthias,  35  Ind.,  332.  See  v.  Derr,  24  N.  W. 
Rep.,  108.  GaJdei^  v.  Morean,  33  N.  W.  Rep.,  513. 
Parker  v.  McMillan,  21  N,  W.  Rep.,  305.  Phillips  v. 
Laforge,  1  S.  W.  Rep.,  220.  Burria  v.  Page,  12  Mo., 
359. 

Cobb,  J. 

Ebenezer  McCulloch,  late  of  Ohio  county.  West  Vir- 
ginia, departed  this  life  in  the  month  of  November,  1870. 
Shortly  before  his  death  he  made  and  published  his  last 
will  and  testament,  by  which,  among  other  bequests  and 
provisions,  he  made  the  following : 

"  Item  3.  The  farm  I  purchased  from  the  Welchouse 
heirs  I  direct  to  be  sold,  either  at  private  or  public  sale, 
as  my  executors  shall  see  fit,  and  the  money  arising  there- 
from to  be  equally  divided  between  my  daughters, 
Jemima  McCartney,  Elizabeth  Pemberton,  Rebecca  Mc- 
Culloch, Annie  McCulloch,  Rachel  McCulloch,  and  Sarah 
McCulloch,  the  share  pertaining  to  my  daughter,  P^liza- 
beth  Pemberton,  to  be  retained  in  the  hands  of  my  sons, 
Ebenezer  Zane  and  George  C.  McCulloch,  who  are  hereby 
appointed  trustees  for  that  purpose,  and  who  shall  retain 
the  same  in  trust  for  the  benefit  of  said  Elizabeth  Pember- 
ton and  her  children,  her  husband  to  have  no  control  over 
the  same  whatever;  but  the  said  trustees  may,  with  the  con- 
sent  of  said  Elizabeth  Pemberton,  invest  the  same  as  they 
may  deem  best,  so  my  daughter  and  her  children  shall 
have  the  benefit  of  the  same  without  control  from  her 
husband.'^ 

The  said  will  having  been  duly  probated,  and  said  farm 
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sold  in  aocordanoe  with  its  provisions,  and  the  share  of  (lie 
funds  arising  therefrom  '^pertaining  to '^  the  said  Elizabeth 
Pemberton  coming  to  the  hands  of  said  Ebenezer  Zane 
McCulloch  and  George  C.  McCulloch  as  trustees  under 
the  said  appointment,  who  retained  the  same  in  trust,  and 
on  the  2d  day  of  December,  1876,  with  the  said  trust 
funds  purchased  the  north-west  quarter  of  section  four  in 
township  nine  north,  of  range  seven  west  in  Hamilton 
county,  in  this  state,  taking  the  deed  of  conveyance  there- 
for in  their  own  names  as  trustees ;  the  habendum  clause  of 
said  deed  being  as  follows,  to- wit :  "  To  have  and  to  hold 
the  said  real  estate  with  its  appurtenances  to  the  said  sec- 
ond parties  as  trustees  of  said  Elizabeth  Pemberton,  they 
being  appointed  such  trustees  by  the  will  of  their  father, 
Ebenezer  McCulloch,  late  of  Ohio  county.  West  Virginia, 
for  her  sole  and  separate  use  and  benefit  so  long  as  she 
may  live,  and  after  her  death  for  the  use  and  benefit  of 
her  children,  the  said  trustees  having  the  power  to  sell  and 
convey  said  land  or  any  part  thereof  on  the  written  re- 
quest of  said  Elizabeth  Pemberton  and  her  joining  with 
them  in  any  such  conveyance." 

The  said  deed  also  contained  the  following  clause,  to-wit: 
"  It  is  further  expressly  understood  and  agreed  by  and 
between  the  parties  to  this  deed  that  said  William  B.  Pem- 
berton shall  have  the  right  to  occupy,  farm,  and  control 
said  land  for  her  so  long  as  she  may  live  or  the  legal  title 
thereof  remains  in  said  trustees/' 

On  the  23d  day  of  September,  1884,  the  said  Elizabeth 
Pemberton  died  in  Hall  county  in  this  state,  leaving  sur- 
viving her  her  husband,  William  D.  Pemberton,  and  the 
following  children,  lawful  heirs  of  her  body  and  of  her  said 
husband,  to-wit :  Ora  May  Pemberton,  Clarence  Pember- 
ton, and  Ida  Pemberton,  all  of  whom  are  still  infants,  and 
having  no  children  by  any  former  husband. 

On  the  27th  day  of  February,  1886,  C.  N.  Payne  & 
Co.  caused  an  execution  to  issue  upon  a  judgment  docketed 
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in  the  district  court  of  Hamilton  county,  which  said  judg- 
ment was  rendered  in  an  action  wherein  one  William  Glo- 
ver was  plaintiff  and  William  D.  Pemberton  defendant,  in 
favor  of  the  said  plaintiff  and  against  the  said  defendant, 
and  which  said  judgment  had  been  by  said  William  Glover 
assigned  to  said  C.  N.  Payne  &  Co.,  which  execution  was 
placed  in  the  hands  of  T.  E.  Valentine,  sheriff  of  said 
county,  who  levied  the  same  on  the  said  lands  as  the  prop- 
erty of  said  William  D.  Pemberton,  and  was  proceeding 
to  advertise  and  sell  the  same,  when  the  said  trustees  com- 
menced this  action  to  enjoin  such  sale,  and  set  aside  said 
levy,  and  filed  their  petitions  setting  up  the  foregoing, 
with  other  facts.  The  defendants  filed  a  general  demurrer, 
which  was  overruled.  The  defendants  electing  to  stand 
upon  their  demurrer,  refused  to  further  plead,  and  there- 
upon the  court  rendered  a  final  judgment  for  the  plaintiffs, 
making  the  injunction  theretofore  issued  in  the  case  perpet- 
ual, etc.  The  defendants  bring  the  cause  to  this  court  on 
appeal. 

The  defendants  claim  that  the  facts  set  forth  in  the  peti- 
tion show  that  William  D.  Pemberton  has  an  estate  by 
the  curtesy  in  the  land  as  surviving  husband  of  Elizabeth 
Pemberton,  and  that  the  decision  of  the  case  must  turn  on 
that  question  alone. 

The  statute  on  the  subject  of  estates  by  the  curtesy,  as 
it  stood  before  the  amendment  of  1887,  is  as  follows: 
^' When  any  man  and  his  wife  shall  be  seized  in  her  right 
of  any  estate  of  inheritance  in  lands,  the  husband  shall,  on 
the  death  of  his  wife,  hold  the  lands  for  his  life,  as  tenant 
thereof  by  curtesy.''     Sec.  29,  Chap.  17,  Gen.  Stats. 

The  class  of  cases  to  which  this  statute  has  its  plain  and 
obvious  application  is,  that  of  legal  estates  where  the  title 
is  in  the  wife  and  possession  in  the  family.  Yet  it  seems 
to  have  been  held,  and  the  law  is  so  laid  down  by  Wash- 
burn in  his  work  on  real  property,  that  similar  statutory 
provisions  apply  'to  "estates  of  inheritance,  of  which  the 
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wife  had  in  equity  what  answered  to  a  seizin  at  law  of 
legal  estates  in  possession.  And  the  receipt  of  the  rents 
and  profits  by  the  wife  as  such  cestui  que  trust  during  cov- 
erture, is  ordinarily  sufficient  seizin  in  equity  to  give  a 
husband  curtesy.  *  But/  says  one  author,  Mt  does  not  seem 
to  be  sufficient  seizin  of  a  trust  estate,  to  give  a  husband 
curtesy  thereof,  that  the  wife  had  the  rents  and  profits  of 
the  estate,  if  it  was  by  terms  of  the  trust  to  her  own  sep- 
arate use,  her  seizin,  in  such  case,  not  enuring  to  the  ben- 
efit of  her  husband.^''     1  Washburn,  130,  and  cases  cited. 

In  the  case  at  bar,  the  fund  with  which  the  estate  was 
purchased  was  by  the  will  of  Ebenezer  McCulloch  be- 
queathed to  trustees  "for  the  benefit  of  said  Elizabeth 
Pemberton  and  her  children,  her  husband  to  have  no  con- 
trol over  the  same  whatever."  The  limitations  to  and 
conditions  of  the  bequest  were  sufficiently  carried  into  and 
expressed  in  the  deed  of  the  real  property  to  the  trustees 
to  impress  the  character  of  the  bequest  upon  the  title,  the 
same  as  though  the  bequest  had  been  of  the  land  itself. 

The  case  of  Poole  v.  BlaMe,  63  111.,  495,  involved  a 
question  almost,  if  not  precisely,  like  the  one  now  before 
us.  That  case  is  discussed  and  decided  by  Chief  Justice 
Breese  solely  upon  the  intention  of  the  grantor  as  ex- 
pressed in  the  habendum  clause  of  the  deed  by  which  the 
estate  was  granted.  In  the  opinion  he  says,  "  It  is  a  rule 
in  construing  deeds  or  wills,  that  the  intention  of  the  gran- 
tor, or  testator,  as  manifested  by  the  words  of  the  writing, 
in  connection  with  surrounding  circumstances,  must  be 
carried  into  effect."  The  habendum  clause  of  the  deed  in 
that  case  was  as  follows :  "  To  have  and  to  hold  the  afore- 
said premises  and  hereditaments.,  etc.,  unto  the  said  Sarah 
Blakie,  her  heirs  and  assigns  forever,  to  the  end  and  intent 
that  the  same  shall  and  may  be  for  her  sole  and  separate 
use,  benefit,  and  disposal,  notwithstanding  her  present  or 
future  coverture,  free  and  clear  of  and  from  interruption, 
intervention,  and  control  of  her  said  husband,  the  said  John 
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Blakie,  or  any  future  husband  she  may  liave,  and  without 
being  in  any  way  or  manner  subject,  resjwnsible,  or  liable 
to  or  for  the  existing  or  future  contracts,  liabilities,  or 
engagements  of  her  said  husband,  the  said  John  Blakie,  or 
any  future  husband."  The  said  Sarah  Blakie  and  her 
husband  occupied  the  land,  and  having  children  living  she 
made  her  will,  devising  the  estate  to  her  children.  After 
her  death,  her  husband,  being  in  possession  of  the  land, 
claimed  the  same  as  tenant  by  the  curtesy.  The  court,  fol- 
lowing the  case  of  Bennett  v.  Davis,  2  P.  Wms.,  316,  and 
iSlokea  V.  McKibbin,  13  Pa.  S.,  267,  and  construing  the 
meaning  of  the  clause  of  the  deed  above  quoted,  decided 
in  favor  of  the  devises,  and  against  the  husband. 

Returning  to  the  consideration  of  the  case  at  bar,  can 
there  be  any  doubt  that  the  object  and  purpose  of  Ebenezer 
McCuUoch  in  the  use  of  the  language  of  his  will,  as  above 
quoted,  or  of  his  object  and  purpose  in  providing  that 
the  provision,  and  the  only  one,  made  by  him  in  the  final 
disposition  of  his  property,  for  the  benefit  of  or  "  pertaining 
to"  his  daughter,  Elizabeth  Pemberton,  should  go  into  the 
hands  of  and  be  retained  by  trustees  ?  I  think  there  can  be 
none^  or  that  such  object  and  purpose  was  that  "the  share 
pertaining  to"  her  should  be  absolutely  assured  to  the  use 
of  Elizabeth  Pemberton,  during  her  life,  and  at  and  after 
her  death,  to  the  use  of  her  children,  to  the  exclusion  of 
her  husband. 

Blackstone,  speaking  of  the  requisites  necessary  to  make 
a  tenancy  by  the  curtesy,  says :  "  2.  The  seizin  of  the 
wife  must  be  an  actual  seizin,  or  possession  of  the  land, 
not  a  bare  right  to  possess,  which  is  a  seizin  in  law,  but 
an  actual  possession,  which  is  a  seizin  indeed."  2  Black. 
Com.,  *127.  Here  it  was  evidently  the  intention  of  the 
testator  that  the  seizin  of  the  estate  devised  should  remain 
in-  the  trustees,  not  only  in  law,  but  also  indeed,  not  only 
during  the  life  of  Elizabeth,  but  in  the  event  of  her  death, 
leaving  children  during  their  childhood  or  state  of  depend- 
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ency .  I  see  no  reason  why  this  estate,  which  by  virtue  of  the 
expressed  will  of  the  testator  was,  during  the  life  of  his 
daughter,  the  principal  beneficiary  of  his  bounty,  kept  out 
of  the  hands  or  control  of  her  husband,  should  upon  her 
death,  leaving  children,  who  were  also  described  as  partici- 
pants in  the  same  bounty, go  to  the  husband;  that  the 
children  should  then  be  deprived  of  it,  and  the  husband 
for  the  first  time  let  into  its  enjoyment. 

The  judgment  of  the  district  court  is  affirmed. 


Judgment  affirmed. 


The  other  judges  concur. 


Edward  Rosewater,  plaintiff  in  error,  v.  John 
M.  Hoffman,  defendant  in  error. 

1.  Libel  and  Slander:    instructions  to  jury.    An  instnic* 

tion  to  a  jury  by  the  district  court,  that  an  alleged  libelons 
article  set  oat  in  the  petition  was  libelous  per  «e,  examined  and 
sustained. 

2.     :     damages:     evidence.     In  an  action  for  damages 

resulting  from  the  publication  of  a  libelous  article  in  a  news- 
paper it  was  Held,  Error  for  the  trial  court  to  admit  proof  of,  and 
instruct  the  jury  to  consider,  the  wealth  of  the  defendant,  in 
estimating  the  damages  which  the  plaintiff  should  recover; 
exemplary  damages  not  being  recoyerable  in  this  state. 

3.  Construction  of  Written  Instruments,  when  a  Ques- 

tion for  Jury.  The  general  rule  is,  that  it  is  the  province  of 
the  court  to  construe  written  instruments  and  contracts  entered 
into  between  the  parties  to  the  action;  but  where  an  instrument 
between  one  of  the  parties  to  the  suit  and  a  third  party  is  col- 
laterally introduced  in  evidence,  the  effect  of  which  depends 
not  merely  on  its  construction  and  meaning,  but  also  upon 
extrinsic  Jacts  and  circumstances,  the  inferences  to  be  drawn 
from  it  are  inlerences  of  fact  and  not  of  law,  and  being  open  to 
explanation,  must  be  submitted  to  the  trial  jury. 
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Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

Mason  &  Whedon,  for  plaintiff  in  error. 

Ninth  instruction  should  not  have  been  given.  Boyer 
V.  Barry  8  Neb.,  70.  Boose  v.  Perkins,  9  Id.,  315.  Boldi 
V.  Budwig,  19  Id.,  739.  Taber  v.  Hutson,  5  Ind.,  325. 
Sullivan  on  Damages,  733.  MoOonnell  v.  Hampton,  12 
Johns.,  236. 

Sawyer  &  Snell,  for  defendant  in  error,  cited :  2  Green- 
leaf,  Eedfield's  Edition,  Sec.  269.  Bennett  v.  Hyde,  6 
Conn.,  27.  Hosley  v.  Brooks,  20  111.,  117.  Shute  v. 
Barrett,  7  Pick.,  86.  Brovm  v.  Barnes,  39  Mich.,  215. 
Sutherland  on  Damages,  Vol.  III.,  p.  653. 

Re£S£,  Ch.  J. 

This  was  an  action  for  libel  brought  by  defendant  in 
«rror  against  plaintiff  in  error,  in  the  district  court  of  Lan- 
caster county.  The  petition  consists  of  three  counts  or 
causes  of  action,  growing  out  of  the  publication  of  three 
alleged  libelous  articles  in  the  Omaha  Bee,  and  which  were 
set  out  at  length  in  the  petition. 

The  answer  filed  by  plaintiff  in  error  consisted  of  an 
admission  of  the  publication  of  the  articles  as  alleged,  but 
alleging  that  they  were  true  and  published  without  malice, 
with  good  motives,  and  for  justifiable  ends,  and  from  no 
feeling  of  ill-will  toward  defendant  in  error. 

No  further  notice  need  now  be  taken  of  the  pleadings. 

Upon  the  trial  the  court  gave  a  number  of  instructions 
asked  by  defendant  in  error,  among  which  was  the  follow- 
ing :  "You  are  instructed  that,  as  a  matter  of  law,  each  of 
said  three  articles  complained  of  are  libelous,  and  the  same 
not  being  privileged  communications,  if  you  believe  from 
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the  evidence  that  the  same  were  published  maliciously 
(that  is,  without  legal  excuse)  of  and  concerning  the  plaint- 
iff, you  will  bring  in  a  verdict  for  the  plaintiff,  unless  you 
further  believe  from  the  evidence  that  said  articles  «ijnd 
charges  therein  contained  and  published  of  and  concerning 
the  plaintiff  were  and  are  true." 

This  instruction  was  excepted  to  at  the  time  it  was  given, 
the  giving  whereof  is  now  assigned  for  error.  The  objec- 
tioa  is  based  upon  the  contention  of  plaintiff  in  error, 
that  the  article  published  and  alleged  as  the  baeis  of  the 
second  cause  of  action  was  not  libelous.  The  article  re- 
ferred to  was  as  follows : 

"the  terrible  truth. 

"The  Gk)vernor^8  Private  Secretary  Unmasked.'^ 

"An  Interesting  Chapter  from  the  Life  of  J.  M.  Hoffman. 

"  Lincoln,  March  6. 

"  When  I  stepped  into  the  o£Sce  of  the  Gorham  House 
Wednesday  evening,  I  was  accosted  by  Hon.  James  M. 
Wool  worth,  who  said :  '  You  are  creating  considerable  com- 
motion at  the  capitol.  I  should  think  you  would  be  afraid 
to  come  down  here  at  this  time.^  ^Not  at  all,'  said  I; 
Hhere  is  no  man  in  this  or  any  other  city  whom  I  am  not 
ready  to  face.  I  presume  you  refer  to  my  editorial  about 
the  governor's  secretary.' 

"'Yes,'  said  Mr.  Wool  worth,  'you  fired  a  terrible 
bombshell.  The  article  created  most  intense  excitement. 
Is  there  really  any  truth  in  that  charge?  They  are  liable 
to  give  you  trouble  with  a  suit  for  libel.'  'Let  them 
come  on  with  their  libel  suits,'  I  replied,  '  I  am  well  for- 
tified, my  witnesses  are  right  here,  and  they  are  responsi- 
ble and  reliable.' 

"  Later  in  the  evening,  I  met  that  veteran  Lincoln  lob- 
byist, John  McConnell,  who  said,  'Well,  you  have  got 
yourself  into  a  terrible  snap  in  charging  Hoffman  with 
stealing  a  horse.     It  is  utterly  incredible.     He  has  lived 
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here  eight  or  ten  years.  He  has  a  very  nice  family  and  is 
highly  connected ;  you  must  surely  be  mistaken.'  *  I  am 
very  sorry  for  Mr.  Hoffman's  family/  replied  I,  *  But  I 
don't  believe  I  have  made  a  mistake  in  the  man.  My 
informant  is  one  of  (y)our  most  solid  citizens.  He  owns 
$40,000  or  $50,000  of  property  here,  and  certainly  would 
not  concoct  such  a  story  out  of  whole  cloth.  I  saw  him 
this  evening  just  as  I  came  in  from  the  depot  and  he  gave 
me  some  more  particular,  which  more  than  ever  confirm 
my  belief  in  the  truthfulness  of  the  charge.' 

"'How  did  he  come  to  tell  you  about  this?'  agked  Mc- 
Connell.  *  It  was  by  mere  accident,*  replied  I.  '  Last 
fiill,  two  or  three  weeks  after  the  election,  a  letter  appeared 
in  the  Chicago  Tribune,  from  Lincoln,  in  which  the  writer 
undertook  to  discuss  the  political  outlook.  He  interpreted 
the  call  issued  for  a  meeting  of  tlie  Farmers'  Alliance  as 
a  part  of  the  scheme  for  meeting  the  democrats  and  agree- 
ing upon  a  division  of  the  federal  patronage.  He  repre- 
sented the  Bee  as  one  of  the  important  factors  in  the 
division  of  the  spoils  by  the  democrats,  and  declared  that 
the  owners  of  the  Bee  were  democrats,  while  I  was  simply 
editing  the  paper  for  them.  This  was  really  a  repetition 
of  campaign  falsehoods,  which  were  circulated  by  Jim 
Laird  and  his  strikers  in  the  second  district  last  fall.  As 
a  matter  of  fact,  out  of  the  $50,000  Bee  stock,  I  own  four- 
fifths,  my  brothers  in  Cleveland  own  all  but  $2,000  of  the 
balance.  The  only  democrat  that  owns  stock  in  the  Bee  is 
Max  Meyer,  who  owns  just  onq  share,  and,  as  you  know, 
is  not  a  politician.' 

"*I  was  somewhat  provoked  over  this  letter,  and  in- 
tended first  to  contradict,  through  the  Tribune,  but  being 
suddenly  called  to  Washington,  I  dropped  the  matter. 
When  the  legislature  was  about  to  convene  I  went  to  Lin- 
coln, and  incidentally  inquired  who  was  the  correspondent 
of  the  TrUmne.  I  was  told  by  General  McBride  that  Hoff- 
man was  the  correspondent.  The  same  day  I  met  the  man 
15 
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who  is  my  informant,  and  we  talked  over  the  political  sit- 
uation. After  giving  him  my  views,  I  referred  to  the  let- 
ter in  the  Tribune  as  a  tissue  of  falsehoods.  "Who  wrote 
the  letter?"  asked  my  friend.  "  Hoffman,  Dawes' private 
secretary,"  said  I.  "Indeed!  are  you  after  that  fellow?" 
said  my  friend.  "He  once  served  me  a  very  scurvy  trick. 
He  borrowed  my  horse  and  saddle  some  years  ago,  and 
rode  off  and  sold  the  property.  He  was  arrested  near 
Springfield,  Missouri,  and  lodged  in  jail.  The  sheriff  tele- 
graphed me  that  he  had  him  in  charge,  but  I  finally  con- 
cluded I  would  not  prosecute  him.  He  was  then  released. 
If  you  write  down  there  you  will  get  other  particulars." 
This  was  a  great  surprise  to  me,  and  I  questioned  my 
friend  at  considerable  length  about  the  matter,  and  became 
satisfied  that  Hoffman  was  a  very  bad  man.  Meantime  I 
was  called  away  to  the  deathbed  of  my  mother,  in  Cleve- 
land, and  later  on,  to  Washington,  a  second  time,  and  the 
matter,  for  the  time  being,  dropped  out  of  my  mind.  When 
the  report  reached  me  about  the  testimony  before  the  cor- 
oner's jury  that  was  investigating  GriflSn's  death,  and  the 
facts  connected  with  the  burglary  of  the  state  treasury,  and 
the  fact  was  drawn  out  that  Dawes  and  Hoffman  had  both 
held  conferences  with  the  detectives  before  the  shooting, 
it  flashed  across  my  mind  that  Hoffman  might  have  been 
deeper  in  the  scheme  than  has  yet  appeared  on  the  surface. 
That's  why  I  wrote  the  article.' 

"  ^  Well,'  said  McConnell,  '  in  your  article  you  charge  it 
upon  Milton  S.  Hoffman ;  his  name  is  J.  M.  Hoffman. 
He  has  been  living  here  for  years,  right  along,  and  nobody 
has  ever  heard  a  word  against  him.'  '  That  may  all  be,' 
said  I.  '  Many  bad  men  have  enjoyed  good  reputations 
until  they  were  exposed.  I  may  have  made  a  mistake  in 
the  name,  but  the  Hoffman  I  mean  is  Dawes'  secretary.' 

"^How  about  that  burglary?'  asked  McConnell. 

"'Never  mind  about  that,'  was  my  reply.  'For  the 
present  I  can't  go  into  the  details,  but  I  know  what  I  am 
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talking  about.'  This  morning  I  met  Secretary  Eoggen  at 
the  capitoI^  and  after  talking  over  the  Hoffman  affair,  he 
said,  *  May  you  not  be  mistaken,  after  all  ?  There  was  a 
George  Hoffman  here,  on  the  Democrat,  who  was  a  disso- 
lute character,  and  who  was  shot  in  Denver.  He  was  not 
too  good  for  horse  stealing,  or  any  other  thing.'  'Mr. 
Boggen,'  said  I,  Hhere  is  a  bare  possibility  that  a  mistake 
has  been  made,  and  if  so,  no  man  would  be  more  sorry 
than  I,  and  no  man  could  make  a  more  outspoken  retrac- 
tion than  I.' 

"In  order  to  make  assurance  doubly  sure,  I  asked  a 
friend  this  afternoon  to  accompany  me  to  the  residence  of 
my  informant,  and  found  him  as  positive  as  ever.  'Can't 
there  be  some  mistake  about  this  man  Hoffman?' asked 
the  friend  who  accompanied  me.  'They  say  at  the  capitol 
there  is  some  other  Hoffman.' 

'"Do  I  know  my  horse  when  I  see  it?"  said  my  in- 
formant. 'Do  I  know  my  wife?  Why  of  course  it  is 
J.  M.  Hoffman,  Dawes'  secretary.  I'll  tell  you  just  how 
it  happened.  It  was  in  the  summer  of  1879.  Hoffman 
was  going  down  south  of  here  to  fix  some  land  claims,  and 
he  asked  me  to  lend  him  my  horse.  She  was  a  baiy,  which 
I  paid  $125  for,  and  I  had  refused  $150  for  her.  I  put 
^n  a  new  bridle.  Hoffman  also  asked  me  to  lend  him  a 
little  money,  with  which  he  bought  some  clothing.  A 
week  or  so  afterwards  I  met  an  oflBcer  (naming  the  man), 
who  asked  me  if  I  had  lost  my  horse  lately.  I  said  I 
hadn't ;  but  the  officer  then  said  he  had  seen  a  man  with  a 
mare  just  like  mine,  a  few  miles  below  Firth,  which  he 
offered  to  sell  for  $40.  His  suspicions  were  aroused,  and 
he  had  a  notion  to  arrest  him.  I  asked  him  to  describe 
the  man,  and  it  answered  to  Hoffman,  and  then  I  felt  sure 
he  had  got  away  with  my  horse.  Two  or  three  weeks  later 
I  received  a  dispatch  from  Springfield,  Missouri,  saying 
Hoffman  had  been  arrested  and  was  held  to  my  order. 
After  thinking  it  over,  I  concluded  not  to  prosecute  him. 
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I  wrote  him  to  come  back  at  once  with  the  horse,  and 
assured  him  I  would  not  prosecute.  He  returned  a  week 
or  two  later,  but  without  the  horse.  He  was  haggard  in 
appearance,  and  threadbare  in  his  clothes.  He  offered  to 
give  me  a  note  for  the  horse,  but  would  not  tell  me  what 
he  had  done  with  him.  I  didn't  want  his  note,  but  had 
him  pay  me  in  installments.  He  paid  me  $110  altogether,, 
and  then  got  me  to  sign  a  contract  not  to  prosecute  him  in 
the  courts.  He  has  been  behaving  well  ever  since,  but 
there  is  no  telling  what  he  might  do.  I  was  very  much 
surprised  that  Dawes  made  him  his  secretary.  I  met  Fle- 
harty,  the  former  secretary,  and  with  whom  I  had  served 
in  the  army,  and  asked  him  who  was  going  to  be  his  succes- 
sor. He  said,  Hoffman.  "Great  God!"  said  I,  "that 
fellow  will  get  the  governor  into  some*  trouble."  Fleharty 
wanted  to  know  why,  and  I  told  him  the  whole  stq^ry.' 

"The  above  was  substantially  the  statement  made  by 
my  informant  yesterday  afternoon,  in  the  hearing  of  my 
friend,  who  had  accompanied  me.  I  have  given  it  in  detail,. 
.  because  I  wanted  to  show  that  I  am  not  in  the  habit  of 
inventing  such  serious  charges.  That  my  motive  in  this 
instance  cannot  be  impugned  is  obvious.  The  disclosures 
made  since  the  state  treasury  burglary  show  that  there  has 
been  a  put-up  job  in  collusion  with  the  parties  in  the  state 
house.  My  impression  is  that  Hoffman  is  capable  of  being 
accessory,  and  he  was  just  the  man  to  influence  Governor 
Dawes  into  committing  an  official  blunder  which  reflects 
discredit  upon  his  good  conduct, 

"(Signed)  E.  Eosewater." 

In  Finch  v.  Vifquain,  11  Neb,,  280,  Judge  Lake,  in 
writing  the  opinion  of  the  court,  defines  a  libel  to  be 
"malicious  defamation  of  a  person  expressed  otherwise 
than  by  words,  as  by  writing,  printing,  figures,  signs,  or 
any  other  symbols,  and  that  it  is  a  malicious  publication^ 
expressed  either  in  printing  or  writing  or  by  signs  or  pic- 
tures, tending  either  to  injure  the  memory  of  one  dead  or 
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the  reputation  of  one  alive  and  expose  him  to  public  hatred, 
contempt,  or  ridicule." 

These  definitions  are  taken  from  Brown's  Law  Diction- 
ary, 208,  and  First  Kent's  Com.,  629. 

A  part  of  that  case  was  founded  upon  a  publication 
that  Finch  "was  an  arch  hypocrite  and  scoundrel,  who  was 
simply  using  his  talents  for  money  making  purposes,  and 
not  through  any  sincerity  in  the  cause  in  which  he  is 
laboring,''  referring  to  the  temperance  cause.  These  words 
were  held  per  se  actionable. 

In  the  article  referred  to,  in  this  case,  the  writer,  in 
referring  to  the  defendant  in  error  and  a  previous  article 
published  concerning  him,  gives  in  a  somewhat  colloquial 
form  a  conversation  between  himself  and  others  concern- 
ing that  article,  in  which  he  represents  himself  as  saying 
that  defendant  in  error  might  come  on  with  his  libel  suit  or 
«uits,  that  he  was  well  fortified,  that  his  witnesses  were  here, 
and  that  they  were  responsible  and  reliable.  In  another 
part  of  the  article  he  represents  himself  as  having  said  that 
he  did  not  believe  he  had  made  any  mistake  in  the  man, 
that  his  informant  was  a  reputable  person,  owning  $40,000 
-or  $50,000  dollars'  worth  of  property,  and  stating  that  said 
informant  had  detailed  to  him  the  circumstances  concern- 
ing the  sale  of  a  horse  by  the  defendant  in  error,  his 
arrest  and  cofinenient  in  jail.  It  will  be  observed  also 
that  the  remarks  concerning  the  supj)osed  complicity  of 
defendant  in  error  with  the  death  of  one  Griffin  and  at- 
tempt to  burglarize  the  state  treasury,  are  reproduced  in 
this  article  in  a  manner  which  might  tend  greatly  to  the 
injury  of  defendant  in  error,  were  he  innocent  of  any  con- 
nection with  that  transaction.  There  can  be  no  doubt  but 
that  had  the  charges,  insinuations,  and  inferences  been  pre- 
sented in  another  form  the  article  would  have  been  libel- 
ous. That  the  article  in  the  form  given  was  equally  so, 
it  seems  to  us  cannot  be  open  to  question ;  we  therefore 
ihink  the  instruction  was  rightly  given. 
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A  number  of  questions  are  presented  by  the  record 
which  we  think  it  not  necessary  to  notice,  as  they  will 
not  likely  arise  upon  another  trial;  we  will  therefore  con- 
fine our  attention  to  a  few  questions  which  in  the  opinion 
of  the  court  require  a  reversal  of  the  judgment;  but  before 
doing  80  it  may  be  well  to  state  that  no  question  has  been 
raised  as  to  the  first  and  third  causes  of  action  as  alleged  in 
the  petition.  They  are  conceded  to  be  and  are  libelous,  if 
untrue  and  published  maliciously. 

On  the  trial  defendant  in  error  was  permitted  to  inquire 
as  to  the  financial  standing,  or  in  other  words  the  wealth,  of 
plaintifi*  in  error.  To  this  plaintiff  in  error,  by  his  coun- 
sel, objected,  but  his  objection  was  overruled.  And  in  the 
ninth  instruction,  given  -upon  the  request  of  defendant  in 
error,  the  jury  were  instructed  by  the  court,  that  in  deter- 
mining the  amount  of  damages  they  should  consider  the 
wealth  of  the  defendant,  for  the  purpose  of  showing  his 
standing  in  the  community.  In  this  we  think  there  was 
error.  The  court  very  properly  permitted  testimony 
showing  the  circulation  of  the  paper  in  which  the  articles 
were  published,  as  well  as  the  manner  in  which  it  was 
published  and  circulated ;  but  it  is  the  opinion  of  the  court 
that  any  proof  as  to  the  wealth  of  the  plaintifi*  in  error 
could  not  have  been  properly  admitted,  and  that  that  con- 
sideration should  not  have  been  submitted  to  the  jury.  It 
is  a  well  settled  rule,  in  this  state,  that  punitive,  vindic- 
tive, or  exemplary  damages  cannot  be  allowed.  The  only 
damages  recoverable  are  denominated  compensatory,  which 
are  a  satisfaction  for  the  injury  sustained.  Boyer  v.  BarVy 
8  Neb.,  70.  Roose  v,  PerkinSy  9  Id.,  315.  Riewe  v. 
McCormick,  11  Id.,  263.     Boldl  v.  Budwig,  19  Id.,  739. 

It  was  competent  and  proper,  as  tending  to  show  the  in- 
jury, for  the  jury  to  be  informed  of  the  extent  of  the  pub- 
lication. 

It  is  shown  by  the  pleadings  and  briefs  that  plaintiff*  in 
error  is  the  editor-in-chief  of  tlie  paper  in  which  the  libel- 
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ous  articles  were  published.  While  it  is  true  that  the 
action  is  against  him  personally^  yet  it  is  apparent  that  the 
injury,  if  any,  is  caused  by  the  wide  circulation  of  the  libel 
in  the  paper  of  which  he  was  such  editor.  In  the  absence 
of  the  allowance  of  exemplary  damages  we  are  unable  to 
see  any  reason  for  the  submission  of  the  question  under 
consideration  to  the  jury. 

The  publication  alleged  in  the  first  cause  of  action  as 
the  basis  of  defendant's  suit  is  as  follows : 


i( 


A  LESSON  TO  GOVERNOR  DAWES. 

"Every  citizen  of  Nebraska  must  feel  mortified  over 
the  imprudent  conduct  of  Governor  Dawes  in  connection 
with  the  plot  to  rob  the  state  treasury.  The  chief  execu- 
tive of  this  state  has  laid  himself  liable  to  indictment  as 
an  accessory  to  a  cold-blooded  murder.  It  is  almost  in- 
credible how  any  man  occupying  such  an  exalted  position 
could  allow  himself  to  be  made  the  dupe  and  accomplice 
of  a  brace  of  cowardly  villains.  It  is  simply  amazing 
that  the  governor  of  a  great  state  should  become  a  party, 
by  his  full  knowledge  and  consent,  to  a  plot  dastardly  in 
its  very  inception,  and  most  cowardly  in  its  execution. 
This  is  not  the  first  time,  however,  that  Gov.  Dawes  has 
showed  a  kmentable  want  of  common  sense,  and  we  fear  it 
will  not  be  the  last.  The  most  charitable  construction  that 
can  be  put  upon  his  conduct  in  this  instance  is  that  he  is  a 
very  poor  judge  of  men,  and  therefore  may  be  readily  im- 
posed upon.  But  Governor  Dawes  cannot  escape  the  re- 
sponsibility for  his  own  acts  or  the  misconduct  of  his 
associates.  When  a  man  makes  his  bed  with  rogues,  pub- 
lic confidence  is  very  properly  withdrawn.  Tlie  most  con- 
fidential associate  of  Governor  Dawes,  his  private  secretary, 
Milton  S.  Hoffman  (meaning  thereby  this  plaintiff),  is  a 
man  with  an  infamous  record.  Not  many  years  ago,  he  was 
lodged  in  a  Missouri  jail  for  horse  stealing,  and  only  escaped 
service  in  the  penitentiary  by  the  generosity  of  the  owner  of 
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the  borrowed  horse,  who  was  induced  to  drop  the  prosecu- 
tion. At  another  time,  we  are  credibly  informed,  this 
confidential  associate  of  His  Excellency  planned  a  safe 
burglary  and  sought  to  induce  another  man  to  join  him  in 
the  enterprise.  This  may  be  a  revelation  to  Governor 
Dawes,  and  will  doubtless  be  a  surprise  to  his  man  Friday, 
but  the  fact  is  very  suggestive.  Possibly  Mr.  Hoffman 
(thereby  meaning  this  plaintiff),  may  be  able  to  throw  some 
additional  light  on  the  plot  to  rob  the  state  treasury. 
Whatever  the  outcome  may  be.  Governor  Dawes  will  here- 
after choose  his  companions  and  confederates  with  a  little 
more  care." 

In  this  it  may  be  seen,  occurs  the  following  language 
"  Not  many  years  ago  he  was  lodged  in  a  Missouri  jail  for 
horse  stealing,  but  only  escaped  service  in  the  penitentiary 
by  the  generosity  of  the  owner  of  the  borrowed  horse,  who 
was  induced  to  drop  the  prosecution,"  etc. 

Upon  the  trial  defendant  in  error  introduced  a  written 
agreement  between  himself  and  T.  F.  Barnes,  the  owner 
of  the  horse  referred  to  in  the  published  article,  and  which 
contract  was  as  follows : 

"Articles  of  agreement  made  and  entered  into  by  T.  F. 
Barnes,  of  the  first  part,  and  J.  M.  Hoffman,  of  the  second 
part,  witnesseth,  that  said  T.  F.  Barnes  agrees  to  furnish 
one  horse  and  pay  all  traveling  expenses  In  the  purchase 
of  additional  homestead  claims  by  said  J.  M.  Hoffman, 
and  said  J.  M,  Hoffman  agrees  to  give  all  his  time  in 
traveling  to  purchasing  said  additional  claims,  and  it  is 
mutually  agreed  by  and  between  said  parties  that  all  of 
said  business  shall  be  transacted  through  1st  National 
Bank  of  Lincoln,  Neb.  The  claims  to  be  sent  to  said 
bank  and  turned  over  to  T.  F.  Barnes,  for  him  to  forward 
to  U.  S.  Land  Commissioner  for  approval,  and  when  ap- 
proved said  claims  are  to  be  returned  to  said  bank  and  to 
be  forwarded  to  buyer,  who  shall  pay  the  highest  price 
known  at  the  time  of  sale,  and  upon  the  return  of  proceeds 
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of  sale  of  each  claim  the  bank  shall  first  take  out  their 
cliarges  and  take  out  all  money  advanced  on  said  claim  by 
said  T.  F.  Barnes  and  commissioner's  fees  and  pay  to  said 
T.  F.  Barnes^  and  shall  then  take  out  amount  of  purchase 
money  (of  said  claim)  yet  due  soldiers,  and  divide  the 
balance  equally  between  said  T.  F.  Barnes  and  J.  M. 
Hoffman,  and  amount  of  money  due  soldiers  shall  be  sent 
to  soldiers  in  df 't  in  his  name,  and  amount  of  profit  due 
said  J.  M.  Hoffman  to  be  remitted  to  him  by  df 't  in  his 
name  or  subject  to  his  order. 

'^This  contract  shall  be  binding  and  in  force  for  one 
year.  Said  Hoffman  is  to  continue  said  work  for  one 
year,  and  said  Barnes  is  to  make  sale  of  said  claims  to  the 
highest  bidder  known  to  him  at  time  of  sale,  and  each 
mutually  agree  to  forfeit  (J1,000)  one  thousand  dollars  to 
the  other  as  liquidated  damages  for  violation  of  this 
agreement. 

"Witness  our  hands  and  seal  this  15th  day  of  Dec., 

1879. 

"T.  F.  Barkes, 
"J.  M.  Hoffman." 

The  court  then  instructed  the  jury,  by  its  seventh  in- 
struction, in  the  following  language : 

"If  you  find  from  the  evidence  that  one  T.  F.  Barnes 
delivered  the  horse  in  question  to  the  plaintiff  in  error, 
and  by  virtue  of  and  in  execution  of  the  written  contract 
made  between  plaintiff  and  Barnes,  then  you  are  instructed 
that  such  horse  was  partnership  property  and  that  any 
disposition  plaintiff  made  of  said  horse  was  not,  and  in 
law  could  not  be  larceny,  or,  more  plainly,  horse  stealing." 

The  objection  to  this  instruction  is,  that  the  contract 
having  been  made  between  persons  not  parties  to  the 
record,  and  the  same  not  being  involved  in  any  form  in 
the  suit  in  hand,  it  was  not  the  province  of  the  court  to 
consider  it,  but  that  the  whole  question  as  to  the  rights  of 
Barnes  and  defendant  in  error  should  have  been  lefl  to  the 
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jury.  This,  we  think,  is  the  correct  rule.  The  rule  is 
well  settled  that  parol  contemporaneous  evidence  is  in- 
admissible to  contradict  or  vary  the  terms  of  a  valid  writ- 
ten instrument,  but  this  rule  is  applied  only  in  suits 
between  the  parties  to  it.  As  between  them,  the  contract 
must  stand  as  written.  But  it  should  not  be  permitted 
to  affect  the  rights  of  third  parties,  for  as  can  be  plainly 
seen,  great  injustice  might  result  from  the  application  of 
the  rule  as  to  them.  This  is  clearly  illustrated  in  the 
present  case.  Suppose  the  written  contract  had  been  such 
as  to  give  defendant  in  error  no  interest  in  the  property 
sold,  and  conferred  upon  him  no  right  to  dispose  of 'it; 
that  fact  could  not  estop  him,  in  a  case  like  this,  from 
proving  the  exact  agreement,  whether  oral  or  written, 
under  which  he  took  it  into  his  possession.  The  agree- 
ment was  competent  evidence  to  submit  to  the  jury,  but 
it  was  not  competent  for  the  court  to  construe  it. 

See  1st  Greenleaf  on  Evidence,  Sec.  279.  Borreda  v. 
Sihbee,  21  How.,  146.     £tting  v.  Bank,  11   Wheaton,  57* 

For  these  errors  the  judgment  of  the  district  court  is 
reversed  and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 
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Frederick  Everton,  plaintipp   in   error,  v. 
William  Esoate,  dependant  in  error. 

1.  Trial:    nsw  trial:    sxamikatiok  of  jurobs.    Where  a  new 

trial  ia  sought  upon  the  gronnd  that  one  of  the  penons  called  as 
a  juror  had  ezpreaeed  an  opinion  in  regard  to  the  merits  of  the 
case  a  short  time  before  the  trial,  and  an  affidavit  is  filed  to  that 
effect,  the  examination  of  such  person  on  his  voir  dire  must  be 
preserved  in  the  record,  so  that  it  may  appear  that  he  was  inters 
rogated  upon  that  point.  The  failure  to  examine  a  juror  on  his 
voir  dire  in  regard  to  any  particular  matter  is  a  waiver  of  objec- 
tion upon  that  ground,  and  is  not  ground  of  error. 

2.  :  .  Where  an  affidavit  is  filed  in  support  of  a  mo- 
tion for  a  new  trial,  in  which  the  affiant  states  that  dnring  the 
progress  of  the  trial  he  had  a  conversation  with  one  of  the 
jurors  in  regard  to  the  merits  of  the  case,  which  affidavit  is 
denied  by  the  juror  named,  and  the  court  below  finds  that  there 
was  no  misconduct  of  the  juror — in  effect,  that  the  charge  is  not 
sustained — the  supreme  court  ordinarily  will  not  set  aside  the 
verdict. 

3.  Trespass.    A  mere  trespass  upon  the  land  of  another,  by  driv. 

ing  a  span  of  hones  and  wagon  thereon,  will  not  justify  the 
land  owner  in  using  a  dangerous  or  deadly  weapon  to  resist  the 
trespass;  and  if  such  land  owner  shoot  at  the  trespasser  and 
wound  him,  he  will  be  liable  for  the  damages  caused  thereby. 

4.  Pleading:    damages.    Where  special  damages  are  properly 

pleaded  a  recovery  may  be  had  for  the  same,  although  the  prayer 
for  relief  is  general. 

Error  to  the  district  court  for  Holt  oountj.  Tried 
below  before  Tiffany,  J, 

UtUetff  Benedict  &  SisUy^  for  plaiDtiff  in  error,  on  mis- 
conduct of  jury,  cited:  Proffatt  on  Jury  Trials,  Sec.  388. 
Special  damages  must  be  pleaded.  Maxwell's  P.  &  P., 
page  90,  note.  1  Sutherland  on  Damages,  763,  Adams 
V.  Barry,  10  Gray,  361. 

M,  F.  Harrington,  for  defendant  in  error. 
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Maxwell,  J. 

This  action  was  brought  by  the  defendant  in  error  against 
the  plaintiff  to  recover  damages  for  an  alleged  assault  and 
battery.  The  answer  is  a  general  denial.  On  the  trial  of 
the  cause  the  jury  returned  a  verdict  in  favor  of  the  de- 
fendant in  error  for  $1,000,  and  judgment  was  entered  on 
the  verdict. 

The  first  objection  is  the  misconduct  of  several  jurors 
named.  One  Thomas  Hudson  makes  oath  that  before  one 
Jacob  Ernst,  one  of  the  jurors,  was  called  to  sit  in  the  case, 
he  had  a  conversation  with  him,  in  which  he  talked  over 
with  him  all  the  facts  and  circumstances  connected  with 
the  case.  Mr.  Ernst  has  filed  an  affidavit  denying  that  he 
had  any  conversation  in  regard  to  the  case  with  Mr. 
Hudson  or  any  one  else  before  or  during  the  trial.  The 
examination  of  Mr.  Ernst  on  his  voir  dire  is  not  set  out 
in  the  record.  Hence  there  is  nothing  to  show  that  the 
juror  was  interrogated  upon  this  point.  This  is  necessary 
where  it  is  sought  to  show  that  the  juror  had  formed  or 
expressed  an  opinion  before  the  trial.  The  object  of  the 
examination  is  to  ascertain  the  condition  of  the  juror's 
mind.  Therefore,  if  a  party  waives  his  right  to  examine 
a  person  called  as  a  juror,  in  whole  or  in  part,  he  cannot 
thereafter  insist  upon  causes  of  disqualification  which  by 
inquiry  he  could  have  discovered.  The  case  would  be  very 
different  if  the  proposed  juror  gave  false  answers  to  mate- 
rial questions.  But  for  aught  that  appears  in  this  record 
the  juror  may  have  informed  the  parties  that  he  was  favor- 
able to  one  side  or  the  other.  Cases,  no  doubt,  sometimes 
occur  where  it  is  known  to  one  of  the  parties  that  a  juror 
has  formed  or  expressed  an  opinion  in  his  favor ;  yet  such 
party  would  not  necessarily  challenge  the  juror  on  that 
ground.  The  court  below  undoubtedly  did  right  in  disre- 
garding the  affidavit  of  Mr.  Hudson. 
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The  affidavit  of  one  Alfred  McLeod  was  also  filed  in 
support  of  the  motion  for  a  new  trial,  in  which  he  states 
that  during  the  progress  of  the  trial  he  had  a  conversation 
with  one  Caleb  Greenfield,  one  of  the  jurors,  in  which  he 
placed  the  case  of  the  plaintiff  in  error  in  as  favorable  a 
light  as  possible.  Mr.  Greenfield  filed  an  affidavit  in 
which  he  substantially  denies  all  the  material  facts  in 
McLeod's  affidavit,  and  the  court  below  must  have  found 
the  charge  unfounded,  and  in  the  condition  of  the  testi- 
mony we  cannot  say  this  ruling  was  erroneous. 

The  plaintiff  and  defendant  each  own  a  timber  claim 
nearly  adjoining.  On  the  24th  of  July,  1885,  the  plaintiff 
in  error  was  shocking  wheat  on  his  claim,  when  the  de- 
fendant in  error  called  upon  him.  The  defendant;  in  error 
testified : 

A.  "  I  went  by  Mr.  Everton  where  he  was  shocking 
his  wheat  about  half  past  ten.  I  told  him  I  was  hunting 
the  road  to  get  to  that  wheat  to  cut  it.  He  wanted  to 
know  what  wheat.  I  told  him  the  wheat  on  Mr.  Ellis' 
place;  if  he  had  no  objections  I  would  like  to  go  across 
there.  He  said  I  ought  to  have  rode  around  on  the  sec- 
tion lines  so  we  would  not  trespass  on  one  another.  I  told 
him  I  knowed  that,  and  had  been  trying  to  get  a  road 
through  there.  He  said  I  was  a  damned  liar,  I  had  been 
fighting  it  down  ever  since  he  had  been  trying  to  get  the 
road. 

Q.  Go  on  and  state  whether  you  undertook  to  go  across 
his  land  ? 

A.     Yes,  sir,  it  was  the  24th  day  of  July. 

Q.     Just  what  did  you  do  now  ? 

A.  I  went  up  there,  me  and  Mr.  Hall,  and  Mr.  Ellis' 
boy,  and  Mr.  MacElhaney. 

Q.     What  did  you  go  for? 

A.  To  take  the  harvesting  traps  and  harvester  across 
to  my  wheat. 

Q.     What  took  place  ^ 
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A.  Mr.  Hall  was  about  fifteen  or  twenty  rods  ahead 
of  me. 

Q.     What  did  he  have? 

A.  He  had  the  harvester,  and  I  had  the  traps  in  the 
wagon.     He  stopped  and  was  talking  to  Mr.  Everton. 

Q.     Where  did  he  stop? 

A.  He  stopped  on  the  section  line  at  Mr.  Everton's 
tree  claim. 

Q.     Whose  land  does  the  section  line  divide? 

A.     It  divides  Mr.  Crumley's  and  Mr.  Everton's. 

Q.     What  did  you  do? 

A.  I  drove  on  the  left;  side  of  Mr.  Hall's  harvester, 
and  started  across  Mr.  Everton's  land.  Everton  started 
to  run,  I- whipped  my  horses  and  made  them  run ;  he  ran 
a  few  steps  toward  me ;  he  stopped  running  and  went  to  a 
wheat  shock. 

Q.  Did  he  go  towards  you  or  from  you  when  he  went 
toward  the  wheat  shock? 

A.     He  went  from  me. 

Q.     What  occurred? 

A.     He  shot  me. 

Q.     What  did  he  shoot  you  with? 

A.     With  a  shot  gun. 

Q.     How  far  away  was  he  when  he  shot  you  ? 

A.     About  twenty  steps. 

Q.     How  near  was  he  to  the  shock  when  he  shot? 

A.  I  could  not  tell  you  only  what  I  have  been 
told. 

Q.  State  whether  he  had  warned  you  that  he  was  going 
to  shoot  you  ? 

A.     No,  sir. 

Q,  What  did  Mr.  Everton  say  to  you,  if  anything, 
upon  your  arrival  on  his  premises? 

A.     He  never  spoke  a  word. 

Q,     State  whether  he  told  you  to  get  off  ? 

A.     No,  sir. 


JULY  TEEM,  1888.  239 

Everton  v.  Esgate. 

Q.  How  near  did  he  come  to  you  when  you  were  go- 
ing on  the  premises  when  he  did  this  shooting? 

A.     He  was  between  Mr.  Hall  and  me. 

Q.     How  near  was  he  to  you  when  he  was  the  nearest? 

A.     About  twenty  feet,  I  should  judge. 

Q.  Where  did  the  ammunition  take  effect  in  your 
person? 

A.     Three  shot  went  into  my  head  and  one  in  my  leg." 

The  plaintiff  in  error  testifies  in  r^rd  to  the  affair  as 
follows : 

"Mr.  Hall  came  driving  up  there  with  the  harvester 
and  Mr.  Esgate  was  driving  up  right  behind  him  with 
those  two  young  boys,  Mr.  McElhaney's  boy,  and  Mr. 
Ellis'  boy.  They  drove  right  up,  Mr.  Hall  did,  and  stop- 
ped. Mr.  Esgate  drove  right  up  behind  him  and  stopped. 
Mr.  Hall  asked  me  if  he  could  go  across  that  wheat.  I 
told  him  he  could,  or  most  any  other  man.  I  told  him 
that  Mr.  Esgate  could  not  go  across.  With  that  he 
(Esgate)  swung  right  out  to  the  left  and  put  the  whip  on  to 
his  horses.  I  thought  he  was  going  to  effect  a  crossing. 
I  swung  right  around  and  undertook  to  get  hold  of  the 
horses  and  stop  them.  He  put  the  horses  under  the  whip. 
I  had  to  fall  back.  I  got  almost  up  to  grab  the  horses, 
but  hadn't  time  to  follow  and  take  hold  of  them.  They 
were  running  at  such  a  speed  if  I  had  missed  them  he 
would  certainly  run  over  me,  so  I  had  to  fall  back  out  of 
the  way. 

Q.  How  far  back  did  the  plaintiff  stop  back  of  the 
team,  how  many  paces  from  the  harvester? 

A.  Well,  he  might  have  been  within  two  or  three 
paces,  he  had  to  haul  his  horses  right  short  off  and  come 
around  the  reaper. 

Q.  He  would  be  back  some  ten  paces,  wouldn't  he,  or 
near  that? 

A.  No,  sir,  he  wouldn't  have  been  back,  his  horses' 
head  was  up,  he  wouldn't  have  been  over  six   or  seven 
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Q,     Go  on  and  state  what  took  place  after  that? 

A.  I  hallooed  to  him  as  he  drove  on  to  hold.  He 
didn't  pay  any  -attention,  kept  urging  his  horses  on.  I 
had  to  fall  back  out  of  the  way.  When  I  saw  I  could  not 
check  his  horses  I  fell  back  and  made  for  this  shock  of 
wheat  where  the  gun  was.  After  I  got  the  gun  the  boys 
jumped  out  of  the  wagon. 

Q.     Then  what  occurred? 

A.  I  don't  know  as  I  really  know,  I  guess  I  must  have 
shot  the  gun  off. 

Q.  Were  the  boys  out  of  the  wagon  before  you  got  the 
gun  or  afterwards  ? 

A.     They  jumped  out  about  the  same  time. 

Q.     Was  Esgate  up  there  in  the  morning  before  this? 

A.     Yes,  sir. 

Q.     W^hat  took  place  up  there  then? 

A.  He  came  and  drove  on  to  my  place ;  came  inside 
where  I  was  at  work  shocking  up  wheat.  The  conversa- 
tion was  about  like  this,  he  says,  ''What  kind  of  wheat  is 
that." 

Q.  Never  mind  about  that,  just  about  his  coming  on 
the  land,  just  that  conversation?'' 

The  plaintiff  objects  and  insists  that  the  witness  be 
allowed  to  tell  the  whole  matter. 

Overruled,  plaintiff  excepts. 

"  Q.     Go  on  and  state  what  took  place? 

A.  I  told  him  I  didn't  know,  it  was  some  kind  of 
wheat.  He  said,  I  am  hunting  a  road.  I  said.  There  is  no 
road  here ;  I  says.  It  is  about  time  we  had  some  road.  He 
turns  to  me  and  says,  I  hear  you  are  bucking  the  section 
line  road.  I  said,  T  guess  not.  He  says,  You  are  a  liar,  and 
I  can  prove  it  by  old  Johnny  Emerson.  I  told  him  to  hold 
on  with  such  language.  He  accused  me  of  crossing  his 
place.  I  told  him  to  go  off  my  place  and  keep  off  and  let 
me  pursue  my  work  peaceably  and  quietly.  He  said  he 
wouldn't  do  it ;  he  said  he  was  coming  back  and  go  across 
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there  and  run  over  me  any  way.  I  told  him  to  keep  away 
and  let  me  alone.  He  said  he  wouldn't.  Finally  he  drove 
off  and  came  back  in  the  afternoon." 

The  testimony  shows  that  the  only  practicable  way  to 
reach  the  land  of  the  defendant  in  error  was  that  over 
which  he  was  endeavoring  to  pass.  The  testimony  intro- 
duced without  objection  on  the  part  of  the  plaintiff  in 
error  was  in  the  nature  of  a  justification,  and  his  attorneys 
in  their  brief  insist  upon  such  justification.  As  to  the 
essential  facts  in  the  case  there  is  practically  no  dispute 
in  the  testimony.  The  most  that  can  be  said  is,  that  the 
defendant  in  error  committed  a  trespass  upon  the  plaintiff's 
land.  There  was  no  attempt  or  intent  on  his  jiart,  so  far 
as  appears,  to  injure  the  plaintiff  or  any  member  of  his 
family,  or  even  his  property.  A  mere  trespass  upon  land 
will  not  justify  a  party  in  killing  the  trespasser.  Dukes 
r.  State,  11  Ind.,  557.  State  v.  Zcllera,  2  Halst,  220. 
Cbffi.  r.  Drewy  4  Mass.,  391.  McDaniel  v.  State,  8  Sm.  <fe 
M.,  401.  lVild'8  Case,  2  Lewin,  214.  Maxwell's  Grim. 
Pro.,  225. 

In  Hlnchcliffe^a  Case,  1  Lew.,  161,  it  is  said,  "a  civil 
trespass  will  not  excuse  the  firing  of  a  pistol  at  a  tres- 
passer in  sudden  resentment  and  anger."  These  words 
seem  peculiarly  applicable  in  this  case.  The  law  furnishes 
an  adequate  remedy  for  a  trespass  such  as  that  shown  by 
the  evidence  in  this  case. 

Objection  is  made  to  the  introduction  of  testimony 
showing  special  damages  to  the  defendant  in  error,  as  it  is 
claimed  that  such  damages  are  not  pleaded  in  the  petition. 
An  examination  of  the  petition,  however,  shows  that  such 
damages  are  pleaded,  and  that  therefore  the  objection  is 
unavailing. 

The  testimony  shows  that  the  wounds  inflicted  by  the 
shot  were  of  a  serious  character,  and  disabled  the  defend- 
ant in  error  from  carrying  on  his  business  for  a  consider- 
able time,  and  that  he  had  not  fully  recovered  when  the 
16 
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trial  took  place.  In  considering  all  the  testimony  the  jury 
seem  to  have  fixed  the  verdict  at  much  less  than  they 
would  have  been  justified  in  returning,  and  the  verdict  is 
fully  sustained  by  all  the  evidence.  If  a  party  uses  a 
dangerous  or  deadly  weapon  unlawfully,  to  the  injury  of 
another,  he  need  not  complain  if  courts  and  juries  require 
him  to  make  compensation  for  the  injury.  There  is  no 
material  error  in  the  record,  and  the  judgment  is  clearly 
right  and  is  affirmed. 

Judgment,  affirmed. 

The  other  judges  concur. 


Arapahoe     Village,   plaintiff    in    error,    v. 
Charles  S.  Albee,  defendant  in  error. 

1.  Limitation  of  Actions :    village  wabbants.    The  stat- 

ute of  limitations  wiU  run  against  a  warrant  issned  by  the 
proper  authorities  of  a  village.  Such  "warrant  will  be  barred  in 
five  years  from  the  time  it  becomes  due.  Brewer  v.  Otoe  CoufUyy 
1  Neb.,  373,  is  based  upon  special  legislation  relating  to  county 
warrants. 

2.  Villages.    On  the  facts  stated,  ffeld.  That  the  village  of  Arap- 

ahoe was  a  de  facto  corporation  from  the  year  1873  to  1879. 

Error  to  the  district  court  for  Furnas  county.  Tried 
below  before  Gaslin,  J. 

John  Dawson,  for  plaintiff  in  error,  cited  :  Boardman 
V,  Halliday,  10  Paige,  232.  HinM  v,  Stephens,  3  Pac. 
Eep.,  531.  Cohn  v.  Beall,  61  Miss.,  399.  Stewart  v.  Otoe 
Co.,  2  Neb.,  177.  School  District  v.  Stough,  4  Neb.,  357. 
Goldman  v,  Conway  County,  10  Fed.  Rep.,  888.  Baker 
V.  Johnson  County,  SS  Iowa,  151.     De  Cordova  v.  Galves- 
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.ion,  4  Tex.,  470.  Perry  v.  Parish  of  VermiUion,  21  La., 
645.  Justices  v.  Orr,  12  Ga.,  137.  Carroll  v.  Board  of 
Police,  28  Miss.,  38. 

W,  S.  Morlan,  for  defendant  in  error,  cited :  Brewer  v. 
Otoe  County,  1  Neb.,  373.  1  Dillon  on  Municipal  Cor- 
porations, sec.  112. 

Maxwell,  J. 

The  plaintiff  brought  an  action  against  the  defendant 
and  alleges  in  his  petition  that  the  defendant  is  duly  incor- 
porated as  a  village  under  the  general  laws  of  the  state  ot 
Nebraska.  That  on  the  27th  day  of  December,  1873,  said 
defendant  being  justly  indebted  to  Acres,  Blackniore&  Co. 
in  the  sum  of  sixty-nine  ^^^  dollars,  which  said  indebted- 
ness was  at  that  time  due  and  unpaid,  the  board  of  trustees, 
being  then  in  regular  session  as  the  board  of  trustees  of 
said  village,  did  order  and  allow  the  said  claim  and  demand 
of  said  Acres,  Blackmore  &  Co.,  and  did  adjudge  that  the 
said  Acres,  Blackmore  &  Co.  be  paid  on  account  thereof 
the  sum  of  sixty-nine  and  ^^  dollars,  and  thereupon,  be- 
cause of  the  promises,  did  draw  and  issue  to  said  Acres, 
Blackmore  &  Co.  the  certain  warrant  of  said  village, 
numbered  one,  duly  signed  by  E.  B.  Murphy,  who  was  the 
chairman  of  said  board  of  trustees,  and  countersigned  by 
C.  F.  Colwell,  clerk  of  said  village  and  of  said  board,  and 
attested  by  the  seal  of  said  village,  and  directed  to  the 
treasurer  thereof,  and  which  commands  the  treasurer  to 
pay  to  Acres,  Blackmore  &  Co.  or  bearer  the  sum  of 
$69.35  out  of  the  general  fund  of  said  village.  On  the 
10th  day  of  March,  1874,  said  warrant  was  duly  pre- 
sented for  payment  to,  and  payment  thereof  duly  de- 
manded from,  the  treasurer  of  said  village,  and  said  treas- 
urer thereupon  endorsed  upon  said  warrant  the  following 
words : 
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"Registered  for  payment,  March  10, 1874 ;  not  paid  for 
want  of  funds,  and  there  never  has  been  any  funds  to  pay 
the  same. 

"  G.  W.  COLVIN,  Tf^easurer." 

And  then  and  there  said  treasurer,  for  want  of  funds, 
refused  to  pay  said  warrant  or  any  part  thereof.  Said 
warrant  was  in  words  and  figures  following,  to-wit : 

"  J69^\.  State  op  Nebraska, 

"Town  of  Arapahoe, 

"Dec.  27,  1873. 
"Treasurer  of  the    town  of  Arapahoe:     Pay   Aci*es, 
Blackmore  &  Co.,  or  bearer,  $69  j^  and  charge  to  account 
of  general  fund.     By  order  of  the  town  council.     No.  1. 

"  E.  B.  Murphy, 
"  Chairman  Board  of  Ti^usteea. 
"C.  CoLWELL,  Clerk. 
"Registered  for  payment,  March  10,  1874. 

"G.  W.  COLVIN, 

"  Treamhver:'' 

Subsequently,  but  before  the  commencement  of  this 
action,  said  warrant  was  by  said  Acres,  Blackmore  &  Co. 
for  a  valuable  consideration  transferred  and  delivered  to 
the  plaintiff,  who  is  now  the  lawful  holder  and  owner 
thereof,  but  that  no  part  of  said  warrant  has  been  paid, 
nor  is  there  now,  nor  has  there  been  at  any  time,  any  funds 
or  moneys  in  the  treasury  of  said  village  for  application 
to  the  payment  of  said  warrant ;  and  said  defendant  has 
at  all  times  neglected  and  still  neglects  and  refuses,  by  levy 
of  taxes  or  otherwise,  to  provide  for  the  payment  of  the 
same  or  any  part  thereof,  and  there  is  now  due  the  plaint- 
iff thereon  the  sum  of  $69^^^^,  and  ten  per  cent  interest 
from  the  27th  day  of  December,  1873,  for  which  amount 
plaintiff  asks  judgment.'^ 

There  are  eleven  counts  in  the  petition  upon  causes  of 
action  similar  to  that  above  set  forth. 
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The  village  filed  an  answer  in  which,  First,  it  denies 
that  it  was  incorporated  at  the  time  said  indebtedness  was 
incurred.  Second,  interposes  a  plea  of  the  statute  of  lim- 
itations. Third,  that  certain  warrants  described  in  speci- 
fied counis  of  the  petition  were  issued  to  aid  in  construct- 
ing a  water  grist-mill  in  said  village  without  being 
authorized  by  a  vote  of  the  electors  thereof.  Fourth,  that 
a  portion  of  the  indebtedness  (describing  it)  was  incurred 
for  stationery  and  letter  heads  for  the  use  of  the  people  of 
the  village. 

There  is  a  stipulation  of  facts  set  out  in  the  record 
which  need  not  be  copied. 

On  the  trial  of  the  cause  the  court  found  the  issues 
against  the  village,  in  all  matters  except  as  to  the  warrants 
issued  for  the  water  grist-mill,  and  rendered  judgment  ac- 
cordingly.    Both  parties  prosecute  error  to  this  court. 

The  agreed  statement  of  facts  shows  that  all  the  war- 
rants were  issued  in  1873  and  1874,  and  in  the  latter  year 
were  presented  to  the  treasurer  of  the  village  for  payment, 
and  payment  refused  for  want  of  funds,  and  this  refusal 
and  the  reason  therefor  were  endorsed  on  each  of  the  war- 
rants. Nothing  has  been  paid  on  any  of  them  from  that 
time  until  the  present;  and  the  question  arises  whether  or 
not  the  action  is  barred  by  the  statute  of  limitations. 

In  Brewer  v.  Otoe  Courdyy  1  Neb.,  373,  it  was  held  that 
the  statute  of  limitation  did  not  apply  to  county  warrants. 
In  that  case  certain  warrants  had  been  presented  for  payment, 
running  from  the  year  1858  to  1863,  and  endorsed,  not  paid 
for  want  of  funds.  The  court,  by  Lake,  J.,  say  (p.  383), 
"  That  the  legislature  never  intended  that  county  warrants 
should  be  affected  by  the  limitation  act  before  referred  to 
is  evident,  I  think,  from  the  whole  course  of  legislation 
respecting  them.  As  late  as  the  12th  of  February,  1866 
it  was  enacted  that  *all  debts  heretofore  incurred  by  the 
county  commissioners  of  any  county,  acting  in  good  faith, 
find  duly  recorded  at  the  time  on  their  books,  shall  be 
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deemed  valid,  and  the  county  shall  be  held  liable  for  the 
same/     Chap.  V.,  Sec.  1,  Rev.  Stat. 

"Chapter  IX.,  section  1, provides  that  'All  county  orders 
heretofore  drawn,  or  that  may  hereafter  be  drawn,  by  the 
proper  authorities  of  any  county,  shall,  after  having  been 
presented  to  the  county  treasurer,  and  by  him  endorsed, 
not  paid  for  want  of  funds  in  the  treasury,  draw  interest 
from  said  date  at  the  rate  of  10  per  cent  per  annum.' 

'^  From  these,  as  well  as  numerous  other  enactments  of 
the  legislature  that  might  be  cited,  I  have  reached  the  con- 
clusion that  the  plea  of  the  statute  of  limitations  cannot  be 
successfully  made  against  these  warrants,  and  that  when- 
ever it  can  be  shown  that  the  funds  have  been  collected 
out  of  which  they  can  be  paid,  or  sufficient  time  has  been 
given  to  do  so  in  the  mode  pointed  out  in  the  statutes, 
their  payment  may  be  demanded,  and,  if  refused,  legally 
coerced." 

In  view  of  this  and  other  special  legislation  in  regard 
to  county  warrants,  the  court  held  that  they  were  excluded 
from  the  operation  of  the  statute  of  limitations.  That 
decision  is  no  doubt  correct  as  applied  to  the  facts  of  that 
case.  A  considerable  part  of  the  debts  for  which  those 
warrants  were  issued  was  incurred  before  the  act  "  To  pre- 
vent overdrawing  public  funds  in  counties,^'  etc.,  was 
passed.  Laws  of  1859,  p.  101-2.  Prior  to  the  passage  of 
that  act  there  was  practically  no  restriction  upon  the 
power  of  county  commissioners  to  issue  warrants,  and  in 
more  than  one  county  this  power  had  been  recklessly 
exercised,  and  a  very  large  number  of  warrants  issued. 
Hence  the  necessity  for  special  legislation.  We  know  of 
no  legislation,  however,  which  prevents  the  statute  from 
running  in  favor  of  cities  and  villages.  In  May  v.  School 
District,  22  Neb.,  205,  where  an  action  was  brought  on  a 
school  district  warrant  more  than  five  years  after  it  was 
due,  it  was  held  that  the  plea  of  the  statute  of  limitations 
was  a  complete  defense.     That  decision  was  rendered  after 
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careful  consideration  of  the  question,  and  we  believe  it  is 
a  correct  statement  of  the  law.  The  statute  of  limitations 
is  a  statute  of  repose,  and  the  reasons  which  operate  in 
favor  of  an  individual  are  at  least  equally  as  strong  in 
favor  of  a  municipal  corporation.  The  law  favors  dili- 
gence, and  compels  a  party  holding  a  warrant  of  a  muni- 
cipal corporation  to  take  the  necessary  steps  to  enforce  the 
payment  of  the  same  within  the  period  fixed  by  statute  or 
be  barred.  If  this  were  not  so,  warrants  might  be  fraud- 
ulently issued  by  the  authorities  of  a  municipal  corpora- 
tion and  held  for  ten,  fifteen,  or  twenty  years,  or  more, 
and  then  presented  for  payment  when  the  evidence  of  their 
fraudulent  character  had  become  obscure  or  inaccessible. 
In  our  view  the  ends  of  justice  will  be  better  subserved  by 
placing  individuals  and  municipal  corporations  on  the 
same  plane  and  governed  by  the  same  law  of  limitations. 
It  follows  that  all  the  causes  of  action  were  barred  when 
the  action  was  brought. 

Objection  is  made  that  the  village  of  Arapahoe  was  not 
l^ally  organized  in  the  year  1873,  and  that  therefore  it 
had  no  authority  to  act  as  a  village.  The  agreed  state- 
ment of  facts  shows  that  in  the  year  1873  the  village  was 
organized,  and  that  this  organization  continued  up  to  the 
year  1879,  when  it  reorganized  under  the  laws  of  the 
state,  and  has  continued  under  such  organization  up  to  the 
pr^ent  time.  Village  officers  were  elected  each  year,  ex- 
cept in  the  year  1877.  It  is  evident  that  the  village  was 
a  de  facto  corporation,  and  upon  the  facts  stipulated  was 
authorized  to  transact  business.  The  several  causes  of 
action,  however,  being  barred  by  the  statute  of  limitations, 
the  judgment  of  the  district  court  against  the  village  of 
Arapahoe  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Reveksed  and  remanded. 

The  other  judges  concur. 


M  sei 
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Brice  Black,  plaintiff  in  error,  v.  Anton  Gabon, 
defendant  in  error. 

Judgment  in  County  Court.  In  an  action  in  the  county  conrt 
on  a  promiflsory  note,  where  the  snm  claimed  was  leas  than 
$200,  jadgment  was  rendered  as  follows:  ''  It  is  the  opinion  of 
the  conrt  that  Anton  Cahon  is  indebted  to  the  plaintiff  in  the 
snm  of  $117.90,  and  attorney's  fee.  It  is  therefore  considered 
by  me  and  adjudged  that  the  plaintiff  have  and  recover  from 
the  defendant,  Anton  Gabon,  the  sum  of  $117.90  and  13.46 
attorney  fees,  together  with  the  costs  of  this  suit,  $4.25. — J.  B. 
Shabot,  Co.  Judge.''  Eeld^  That  the  judgment  was  not  void, 
and  that  the  district  court  erred  in  striking  the  transcript  from 
the  files. 

Error  to  the  district  court  for  Pierce  county.  Tried 
below  before  Tiffany,  J. 

£.  P.  Weatherby  and  J.  R.  Webster,  for  plaintiff  in  error, 
cited :  Lewis  v.  WcUvub,  7  Neb.,  477.  Ransdell  &  Reed 
V.  Putnam,  15  Neb.,  642.  Ordinary  v.  McClurCy  1  Bailey, 
7.  Barrett  v,  Oarragan,  16  Iowa,  47.  Freeman  on 
Judgments,  Sees.  47,  50,  51,  52. 

No  appearance  for  defendant  in  error. 

By  the  Court. 

The  plaintiff  brought  an  action  in  the  county  court  of 
Pierce  county  upon  a  promissory  note.  The  docket  entry 
of  the  trial  is  as  follows : 

"  January  15,  10  o'clock  A.M.,  in  1884,  the  plaintiff,  by 
his  attorney,  E.  P.  Weatherby,  appeared;  no  appearance 
on  the  part  of  the  defendant;  cause  continued  for  one 
hour,  at  which  time,  there  still  being  no  appearance  on  the 
part  of  the  defendant,  case  called  at  request  of  plaintiff; 
E.  P.  Weatherby  sworn;  after  hearing  the  evidence  and 
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the  note  od  file^  it  is  the  opinion  of  the  court  that  Anton 
Cabon  18  indebted  to  the  plaintiff  in  the  sum  of  $117.90, 
and  attorney's  fee.  It  is  therefore  considered  by  me  and 
adjudged  that  the  plaintiff  have  and  recover  from  the  de- 
fendant, Anton  Cabon,  the  sum  of  $117.90,  and  $3.46 
attorney's  fees,  together  with  the  costs  of  this  suit,  $4.25. 

"J.  B.  Sharot, 
"  Co.  Judge:' 

"January  19,  1884,  E.  P.  Weatherby  appeared  and  de- 
manded an  execution  issue  on  above  judgment;  execution 
issued  of  this  date  and  delivered  to  E.  P.  Weatherby, 

"  J.  B.  Sharot, 
"  Co.  Judf/e." 

A  transcript  of  the  judgment  was  filed  in  the  district 
<50urt  and  an  execution  issued  thereon,  and  levied  upon  cer- 
tain real  estate,  the  sale  of  which  was  enjoined.  The  attor- 
neys for  the  defendant  thereupon  filed  a  motion  as  follows : 

"Now  comes  the  defendant  herein  and  moves  the  court 
here  to  quash  the  execution  issued  in  this  case  on  the  29th 
day  of  January,  a.d.  1885,  and  all  proceedings  bad  by  and 
under  the  same,  and  to  strike  the  transcript  heretofore  filed 
in  this  case  from  the  files  of  this  court,  for  the  following 
reasons,  to-wit : 

"  1st.  That  there  is  no  finding  of  facts  by  the  court  by 
which  the  above  entitled  cause  was  tried  to  sustain  the 
pretended  judgment  of  said  court. 

"  2d.  That  there  is  no  judgment  rendered  and  entered 
in  the  above  entitled  cause  by  the  county  court  of  Pierce 
<x>unty,  Nebraska. 

"  3d.  That  the  district  court  of  Pierce  county,  Nebraska, 
has  no  jurisdiction  of  this  case." 

This  motion  was  sustained,  and  the  transcript  stricken 
from  the  files.  In  this  we  think  the  court  erred.  The 
judgment,  although  informal,  is  not  void.  The  question 
was  before  this  court  in  Harsh  v.  Synder,  14  Neb.,  8.  In 
that  case  the  judgment  was:     "I  hereby  render  judgment 
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against  plaintiffs  for  costs  herein.  Judgment  rendered 
against  plaintiffs  for  costs/'  OroweU  v.  Johnsorij  2  Neb.^ 
155.     Va'ngeazel  v.  Hillyard,  1  Houston  (Del.),  515. 

In  McNamara  &  Duncan  v.  Gabon,  21  Neb.,  589,  the 
identical  question  now  involved  was  presented  to  the 
court,  and  the  judgment  was  held  to  be  irregular,  but  not 
void.  Lewis  v.  Wairus^  7  Neb.,  477.  Taylor  v.  Runyan^ 
3  Clarke,  (la.),  474.  MnhhaH  v.  Hankler,  19  111.,  47. 
Fish  V,  Emerson,  44  N.  Y.,  376.  RansdeU  v,  Patnamy  15 
Neb.,  642.  The  motion  to  dismiss  should  have  been  over- 
ruled. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  bemanded. 

The  other  judges  concur. 


Brice  Black,  plaintiff  in  error,  v.  Anton  Cabon^ 
defendant  in  error. 

By  the  Court. 

The  question  involved  in  this  case  is  the  same  as  that  in 
Black  V.  Gabon,  just  decided,  and  the  same  judgment  will 
be  entered. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
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Elizabeth  A.  Benschoter,  appellee,  v.  Edward  H.    j»^6ao 
Lalk  and  Edward  G.  Kriechbaum,  appellants.       fj  fSl 

1.  Husband  and  Wife:    powxb  of  attobhet  to  oonvet 

PROPEBTT  OF  WIFE.  0d6  B.,  a  married  man,  being  considera- 
bly in  debt,  obtained  a  power  of  attorney  from  his  wife  aa  fol- 
lows: *'In  my  name,  place,  and  stead,  to  sign  my  name  to  all 
conveyances  of  real  estate  to  wbich  I  have  any  rigbt  of  dower, 
as  to  real  estate  both  in  the  city  of  Chicago,  Illinois,  and  in  the 
town  of  Lonp  City,  Sherman  connty,  Nebraska,  giving  and 
granting  nnto  my  said  attorney  fall  power  and  authority  to  do 
and  perform  all  and  every  act  and  thing  'whatsoever  reqnired 
and  necessary  to  be  done  in  and  abont  the  premises,  etc.,  *  * 
it  being  intended  to  convey  hereby  all  my  right,  title,  and  inter- 
est in  and  to  the  above  described  real  estate.' '  Afterwards  certain 
real  estate  of  the  husband,  in  Lonp  City,  was  transferred  to  the  wife 
and  conveyed  by  the  hnsband  under  the  above  power,  the  wife 
having  notice  that  transfers  of  such  property  were  being  made 
by  the  husband  in  her  name.  Held,  That,  in  view  of  the  testi- 
mony, the  words,  *Mt  being  intended  to  convey  hereby  all  my 
right,  title,  and  interest  in  and  to  the  above  described  real 
estate,"  were  to  be  construed  as  authority  to  the  husband  to 
make  such  conveyances. 

2.  :  :  CONSTRUCTION  OF  POWER.  Where  the  evi- 
dent purpose  of  a  power  of  attorney  is  to  enable  the  attorney  in 
fact  to  control  and  convey  lands  obtained  after  the  execution  of 
such  power,  it  will  be  so  construed. 

Appeal  from  the  district  court  of  Sherman  county. 
Heard  below  before  Gaslin,  J. 

Cbngdon,  Clarkson  &  Hunt,  for  appellants,  cited: 
Wharton  on  Agency,  Sec.  223.  Blackett  v.  Royal  Ex» 
A88ur.  Co.,  2  Cr.  &  J.,  244.  De  Tastd  v.  OrousUUUt,  2 
Wash.,  C.  C,  132.  Brown  v.  McGran,  14  Peters,  479. 
>Stotf  V.  Meek,  70  Pa.  St.,  181.  Weed  v.  Adanis,  37  Conn., 
378. 

A,  H.  CkmneVy  Wall  &  Long,  and  G.  M-  Lambert^on,  for 
appellee,  cited :     Dodge  v.  Hopkins,  14  W^is.,  636.     Mead 
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V.  Brothers,  28  Wis.,  689.  StoU  v.  Sheldon,  13  Neb.,  208. 
Mathews  v.  Sowle,  12  Neb.,  404.  Wharton's  Com.  on 
Agency  and  Agents,  Sees.  137,  132,  459.  Story  on 
Agency,  Sees.  21,  126.  1  Parson  on  Contracts,  41. 
Broom's  Legal  Maxims,  646.  Vaughn  v.  Porter,  16  Vt., 
266.  Baxter  v.  State,  9  Wis.,  38-46.  Torrance  v.  Mc- 
DoiLgald,  12  Ga.,  526.  1  Wait's  Actions  and  Defenses, 
Sec.  15,  p.  125. 

Maxwell,  J. 

The  allegations  in  the  amended  petition  are,  in  substance, 
"that  by  virtue  of  a  quitclaim  deed  executed  and  deliv- 
ered to  the  plaintiff  by  the  defendants,  Lalk  and  Kriech- 
baum,  on  July  30,  1880,  she  is  the  legal  owner,  but  not  in 
the  actual  possession  of  the  lots.  Defendants,  Lalk  and 
Kriechbaum,  claim  an  interest  and  estate  adverse  to  her, 
are  not  in  the  actual  possession  of  the  lots,  but  assume  to 
exercise  control  over  them  by  virtue  of  a  quitclaim  deed 
from  one  C.  F.  C.  Moor,  dated  June  8,  1883.  Moor 
claimed  title  and  assumed  to  convey  by  virtue  of  a  war- 
ranty deed,  dated  January  24,  1881,  pretended  to  have 
been  executed  to  him  by  the  defendant,  Martin  W.  Beu- 
schoter, as  the  attorney  in  fact  of  the  plaintiff;  said  Mar- 
tin was  not  her  attorney  in  fact  for  the  purpose  of  convey- 
ing said  lots.  The  deed  to  Moor  is  void.  The  prayer  is 
that  the  claim  of  Lalk  and  Kriechbaum  be  declared  null 
and  void,  and  that  the  title  of  the  plaintiff  be  quieted." 

To  this  petition  the  defendants  answered  as  follows: 
"These  defendants  deny  that  the  defendant,  Martin  W. 
Benschoter,  was  not,  at  the  time  of  the  transfer  from  said 
plaintiff  to  said  Moor,  of  said  lots,  the  attorney  in  fact  of 
said  plaintiff,  and  that  he  was  not  authorized  as  her  attor- 
ney to  make  such  conveyance.  These  defendants  say  that 
said  Martin  W.  Benschoter  and  said  plaintiff  were  at  all 
times  referred  to  in  said  petition,  and  are  now,  husband  and 
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wife,  and  have  lived  together  as  husband  and  wife  con- 
stantly since  their  marriage;  that  on  the  19th  day  of  Jan- 
nary,  1876,  said  plaintiff  executed  and  delivered  to  her 
said  husband,  the  defendant,  Martin  \V.  Benschoter,  and 
caused  to  be  spread  upon  the  records  of  said  Sherman 
county,  a  power  of  attorney  in  the  following  words: 
'Know  all  men  by  these  presents,  that  I,  Elizabeth  A. 
Benschoter,  of  Sherman  county,  state  of  Nebraska,  have 
made,  constituted,  and  appointed,  and  by  these  presents  do 
make,  constitute,  and  appoint  Martin  W.  Benschoter,  of 
Sherman  county,  state  of  Nebraska,  my  true  and  lawful 
attorney  for  me  and  in  my  name,  place,  and  stead  to  sign 
my  name  to  all  conveyances  of  real  estate  to  which  I  have 
any  right  or  dower,  as  to  real  estate  both  in  the  city  of 
Chicago,  Illinois,  and  in  the  town  of  Loup  City,  Sherman 
county,  Nebraska,  giving  and  granting  unto  my  said  attor- 
ney full  power  and  authority  to  do  and  perform  all  and 
every  act  and  thing  whatsoever  required  and  necessary  to 
be  done  in  and  about  the  premises,  as  fully  to  all  intents 
and  purposes  as  I  might  or  could  do  if  personally  present 
hereby  ratifying  and  confirming  all  that  my  said  attorney 
or  his  substitute  shall  lawfully  do  or  cause  to  be  done  by 
virtue  thereof;  it  being  intended  to  convey  hereby  all  my 
right,  title,  and  interest  in  and  to  the  above  described  real 
estate.  In  virtue  whereof  I  have  hereunto  set  my  hand, 
this  19th  day  of  January,  1876. 

" '  (Signed)  Elizabeth  A.  Benschoter. 

" '  State  of  Nebraska,  1 

Sherman  County,     J     ' 

"'Be  it  known,  that  on  the  19th  day  of  January,  1876, 
before  me,  A.  B.  Fulton,  a  clerk  of  the  district  court, 
within  and  for  said  county  and  state,  personally  came 
Elizabeth  A.  Benschoter,  to  me  personally  known  to  be 
the  identical  person  described  in  and  who  executed  the 
foregoing  letter  or  power  of  attorney,  and  acknowledged 
the  execution  thereof  to  be  her  voluntary  act  and  deed. 
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In  testimony  whereof  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  the  day  and  year  last  above  written. 

'^'A.  B.  Fulton, 
"'  Clerk  of  the  District  Court: 

"  Endorsed  as  follows :  'Filed  for  record  this  22d  day  of 
April,  1876,  at  9  o'clock  a.m.,  and  recorded  in  deed  record 
book^  page  78.  A.  B.  Fulton,  county  clerk  Sherman  county, 
Nebraska.*  And  further,  these  defendants  say  that,  under 
and  by  virtue  of  said  power  of  attorney  and  through  said 
defendant,  Martin  W.  Benschoter,  as  her  attorney  in  fact, 
said  plaintiff  conveyed  said  lots  by  said  warranty  deed, 
referred  to  in  said  petition,  to  said  Moor.  These  defend- 
ants .say  that  said  plaintiff  was,  at  the  time  of  said  con- 
veyance to  said  Moor,  fully  advised  of  and  concerning  said 
transfer,  and  has  ratified  the  act  of  transfer  as  made  by 
her  attorney  in  fact,  Martin  W.  Benschoter. 

**  These  defendants  say  that  they  and  their  grantor  have 
paid  the  taxes  of  whatsoever  kind  and  nature  upon  said 
lots  from  the  time  of  the  transfer  to  said  Moor ;  that  said 
plaintiff  has  at  all  times  well  known  that  said  Moor  and 
said  defendants  claimed  to  own  said  lots;  that  their  deeds 
were  duly  of  record  in  the  office  of  the  county  clerk  of 
said  Sherman  county;  that  she  permitted  them  to  pay 
taxes  without  interposing  any  claim  to  said  lots,  or  in  any 
manner  denying  the  authority  of  said  Martin  W.  Benschoter 
until  the  commencement  of  this  suit;  that  she  permitted 
the  said  power  of  attorney  to  remain  of  record  upon  the 
records  of  said  Sherman  county  unrevoked. 

"  These  defendants  say  the  claim  of  said  plaintiff  is  barred 
by  the  lapse  of  time,  and  that  it  is  contrary  to  equity  and 
good  conscience;  that  at  the  time  of  the  transfer  from  said 
plaintiff  to  said  Moor  through  said  power  of  attorney 
said  lots  were  of  but  little  value,  but  that  the  same  are  now 
valuable. 

"  Tliese  defendants  say  that  prior  to  the  execution  by 
them  to  said  plaintiff  of  a  deed  of  conveyance  to  said  lots. 
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and  on  the  22d  day  of  November,  1879,  one  William  Ben- 
schoter  conveyed  to  them,  these  defendants,  the  north-west 
quarter  of  the  north-east  quarter  of  section  18,  township  15, 
range  14,  in  said  Sherman  county ;  that  contemporaneously 
with  said  conveyance  these  defendants  executed  a  contract, 
the  consideration  for  which  was  said  conveyance,  and  therein 
agreed  to  plat  said  land  into  town  lots,  to  sell  the  same,  and 
to  pay  over  to  the  defendant,  Martin  W.  Benschoter,  one-half 
of  the  proceeds ;  that  in  accordance  with  said  contract  these 
defendants  platted  and  laid  out  said  land  into  Lalk  and 
Kriechbaum's  second  addition  to  Loup  City ;  that  finally, 
and  on  the  30th  day  of  July,  1880,  these  defendants  had  a 
full  and  complete  settlement  with  said  defendant,  Martin 
AV.  Benschoter,  and,  at  his  request  in  said  settlement,  con- 
veyed the  lots  named  in  said  petition,  together  with  many 
others,  to  the  wife  of  said  Martin  W.  Benschoter,  the 
plaintiff,  Elizabeth  A.  Benschoter ;  that  at  the  time  of  said 
conveyance  by  these  defendants  to  said  plaintiff  said  de- 
fendant, Martin  \V.  Benschoter,  was  insolvent;  that,  as  a 
matter  of  fact,  through  said  conveyance  said  plaintiff  be- 
came the  trustee  of  said  defendant,  Martin  W.  Benschoter, 
and  did  at  all  times  permit  him  to  act  towards  and  con- 
cerning said  lands  as  he  would  towards  his  own." 
There  is  a  reply  to  which  it  is  unnecessary  to  refer. 
On  the  trial  of  the  cause  the  court  found  for  the  plaint- 
iff, and  rendered  a  decree  in  her  favor.  The  defendants 
appeal. 

The  evidence  is  correctly  summarized  in  the  aj^pellant's 
abstract,  and  is  substantially  as  follows :  The  defendant, 
Martin  W,  Benschoter,  and  the  plaintiff,  Elizabeth  A. 
Benschoter,  were  married  on  May  3,  1875,  and  have  ever 
since  lived  together  as  husband  and  wife.  On  January 
19,  1876,  Elizsibeth,  the  wife,  made  to  Martin,  the  hus- 
band, an  ambiguous  power  of  attorney,  which  was  recorded 
in  Sherman  county,  Nebraska,  on  April  22,  1876.  It  has 
never  been  revoked.     The  authority  granted  in  the  instru- 
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ment  is  expressed  in  these  words :  "  To  sign  my  name  ta 
all  conveyances  of  real  estate  to  which  I  have  any  right 
of  dower,  as  to  real  estate  both  in  the  city  of  Cliicago^ 
Illinois,  and  in  the  town  of  Loup  City,  Sherman  county, 
Nebraska.  *  *  *  j^  being  intended  to  convey  hereby 
all  my  right,  title,  and  interest  in  and  to  the  above  de- 
scribed real  estate."  At  the  time  of  the  execution  of  the 
power  of  attorney  Mr.  and  Mrs.  Benschoter  lived  at  Loup 
City.  Whether  or  not  at  that  time  Martin  owned  real 
estate  in  Sherman  county  the  proof  does  not.  show.  The 
records  of  Sherman  county  disclose  that,  on  October  6, 
1874,  one  John  O'Donnell  obtained  a  judgment  against 
Martin  W.  Benschoter  for  $415.43  and  costs;  that  on  Feb- 
ruary 5,  1877,  one  Caple  obtained  a  judgment  against  him 
for  $64.25  and  costs,  and  that  on  May  29,  1878,  school 
district  No.  10  of  Sherman  county  obtained  a  judgment 
against  him  for  $5,366.56  and  costs.  These  judgments 
have  not  been  paid. 

It  appears  that  about  the  time  of  the  obtaining  of  the 
judgments  above  named,  although  the  records  of  Sherman 
county  fail  to  disclose  that  Martin  was  the  owner  of 
any  real  estate,  he  did,  as  a  matter  of  fact,  claim  certain 
interests  in  real  estate  in  the  county,  the  title  to  which  was 
in  his  brother,  William  Benschoter.  In  settlement  of  mat- 
ters between  William  and  Martin,  the  former,  on  April  23> 
1879,  for  the  nominal  consideration  of  one  dollar,  conveyed 
to  Elizabeth  A.  Benschoter,  the  plaintiff  in  this  action,  and 
the  wife  of  Martin,  a  great  many  lots  and  blocks  in  the 
original  town  of  Loup  City,  and  eighty  acres  adjoining 
the  town.  In  response  to  the  question  put  to  Elizabeth  as 
to  the  consideration  passing  from  herself  to  William  for 
this  land,  she  says  she  loaned  William  money.  Another 
question  elicited  the  fact  that  the  money  loaned  was  the 
sum  of  $15,  which  she  does  not  say  that  William  did  not 
pay,  and  which  William  says  he  had  paid.  William  says 
the  consideration  for  the  conveyance  to  Elizabeth  was  a 
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settlement  with  Martin.  This  property  described  in  the 
deed  from  William  to  Elizabeth  appears  to  be  the  first  of 
Martin's  land  held  by  Elizabeth  in  Sherman  county.  On 
September  20,  1879,  after  Elizabeth  had  held  the  property 
about  seven  months,  one  John  Hogue  agreed  to  buy  from 
Martin,  and  fixed  the  price  with  him  for  the  real  estate 
conveyed  by  William  to  Elizabeth  in  the  settlement  with 
Martin.  On  that  day  Elizabeth,  as  well  as  Martin,  was 
in  Loup  City.  Martin  proposed  to  make  the  deed  to 
Hogue,  and  to  convey  for  Elizabeth  under  the  power  of 
attorney,  claiming  that  he  had  a  good  and  sufficient  power. 
Hogue  made  objection,  for  the  reason  that  Elizabeth  was 
in  town  and  could  make  the  deed  herself.  The  deed  was 
made  by  Elizabeth  and  Martin.  For  the  lots,  Hogue  paid 
to  Martin,  in  money,  $500;  for  the  eighty  acres,  Hogue 
paid  to  Martin,  in  money,  $740;  and  for  the  balance  he 
gave  his  promissory  note  to  the  order  of  Martin  for  $760, 
which  Martin  endorse<l  and  discounted  at  a  bank  in  Indi- 
ana. The  title  to  the  land  was  in  the  name  of  Elizabeth, 
yet  every  agreement  and  transaction  concerning  its  sale 
was  had  with  Martin,  and  the  entire  consideration  paid  to 
him,  Elizabeth  allowing  him  to  transact  the  business  and 
to  receive  the  consideration.  Lalk  and  Kriechbaum  had 
become  the  owners  of  certain  interests  in  and  to  the  north- 
east quarter  of  said  section  18.  The  title  to  the  other 
interests  in  the  same  land  was  in  William  Benschoter.  On 
November  22,  1879,  William  conveyed  his  interest  in  the 
last  described  land  to  Lalk  and  Kriechbaum.  On  the 
same  day,  and  contemporaneously  with  William's  deed, 
Lalk  and  Xreichbaum  executed  a  contract  in  which  they 
agreed  to  plat  and  lay  out  the  land  into  town  lots,  as  their 
addition  to  Loup  City,  to  pay  to  Martin  W.  Benschoter 
the  sum  of  $300,  and  also  one-half  of  the  net  proceeds  of 
sales  of  lots.  The  consideration  passing  to  William  from 
Xjalk  and  Kriechbaum,  and  from  the  latter  to  Martin,  for 
the  deed  and  contract,  was  another  settlement  of  matters 
17 
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between  William  and  Martin.  Under  the  contract  Lalk 
and  Kriechbaum  laid  out  the  land  into  Lalk  and  Kriech- 
baum's  second  addition  to  Loup  City,  paid  to  Martin  the 
sum  of  $800,  and  one-half  of  the  net  proceeds  of  sales, 
and  finally,  on  July  30,  1880,  at  Loup  City,  had  a  full 
settlement  with  Martin,  and,  at  his  request,  deeded  to  his 
wife,  Elizabeth,  one  hundred  and  forty-five  lots,  sixty  of 
which  are  in  controversy  in  this  action.  At  the  same 
time  Martin  executed  a  release  from  the  obligation  of  the 
contract,  on  the  back  thereof,  to  Lalk  and  Kriechbaum. 
On  the  very  j-ame  day,  July  30,  1880,  Martin  sold  to  par- 
ties named  Moor  and  Hartley,  and,  under  the  power  of 
attorney,  conveyed  to  them  twenty-six  of  the  lots  named 
in  the  deed  from  Lalk  and  Kriechbaum  to  Elizabeth.  The 
deed  to  Elizabeth  was  placed  on  record  at  7:10  o'clock  p. 
M.,  and  the  deed  to  Moor  and  Hartley  at  7:43  o'clock  p.m. 
of  the  same  day. 

On  January  24,  1881,  Martin  sold  one  hundred  of  the 
lots  for  $1,100  to  Moor,  and  conveyed  to  him  under  the 
power  of  attorney.  For  the  one  hundred  lots  Moor  made 
payment  to  Martin  in  money  and  notes  to  Martin's  oixler. 
In  part  satisfaction  of  a  note.  Moor,  on  July  14,  1881, 
under  an  arrangement  made  with  Martin,  reconveyed 
thirty-six  of  the  one  hundred  lots  to  Elizabeth  for  $400. 
On  November  25,  1882,  Martin  sold  and  conveyed,  under 
the  power  of  attorney,  to  one  Theis,  for  $425,  the  thirty- 
six  lots  reconveyed  by  Moor  to  Elizabeth.  Theis  paid 
the  money  to  Martin.  On  June  8, 1883,  Moor  conveyed 
sixty-four  of  the  one  hundred  lots  to  Lalk  and  Kriech- 
baum, for  which  they  paid  him  in  money  $1,000.  Sixty 
lots  of  the  sixty-four  are  in  controversy  herein.  Under 
the  power  of  attorney,  Martin  sold  and  conveyed  every  lot 
that  Lalk  and  Kriechbaum  had  conveyed  to  Elizabeth,  and 
nil  the  property  that  Elizabeth  ever  held  in  Loup  City, 
For  one  hundred  and  twenty-six  lots  he  received  $1,625. 
The  record  does  not  disclose  what  amount  he  received  for 
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the  remaining  nineteen  lots.  From  the  property  which 
really  belonged  to  Martin,  that  indirectly  came  to  him 
from  William,  he  received  from  Hogue  $2,000 ;  from  Lalk 
and  Kriechbaiim,  under  the  contract,  $300,  and  one-half 
of  the  proceeds  of  sales ;  from  Moor  and  Hartley,  $500 ; 
from  Moor,  $1,100,  less  $400;  from  Theis,  $425,  and  the 
proceeds  of  the  sales  of  the  remaining  nineteen  lots ;  in  all, 
about  the  sum  of  $4,000.  Of  this  amount,  Elizabeth  knew 
that  he  received  $2,000  from  Hogue,  because  she  permitted 
him  to  receive  it,  and  although  she  says  she  did  not  know 
that  her  husband  had  sold  any  of  the  lots  conveyed  to  her 
by  Lalk  and  Kriechbaum  until  two  years  prior  to  the 
commencement  of  this  action,  and  not  to  her  knowledge 
did  she  ever  receive  any  of  the  consideration,  yet  it  is  ap- 
parent that  she  is  mistaken. 

It  is  evident  that  the  financial  condition  of  Martin  W. 
Benschoter  from  the  time  of  his  marriage  until  the  bringing 
of  this  action  was  such  that  had  he  held  the  property  in  con- 
troversy in  his  own  name  it  would  have  been  liable  to  be  sub- 
jected by  his  creditors  to  the  payment  of  their  judgments, 
and  that  therefore  it  was  held  in  the  name  of  his  wife.  To 
enable  him  to  control  and  convey  it  a  power  of  attorney  was 
made  by  her  to  him  for  that  purpose,  and  she  permitted  him 
to  control  the  property,  dispose  of  it,  and  appropriate  the 
proceeds  to  his  own  use.  That  she  was  well  aware  that  he 
was  selling  this  property,  and  conveying  it  by  deeds  executed 
in  her  name,  may  fairly  be  deduced  from  the  testimony. 
Why  the  power  of  attorney  was  drawn  in  the  ambiguous 
form  that  it  is,  must,  in  the  absence  of  proof  on  that  point, 
be  left  to  conjecture.  The  most  plausible  theory  consistent 
with  the  honest  intention  of  the  parties  is,  that  it  was 
drawn  by  the  scrivener  to  cover  the  matter  of  dower,  and 
that  alone,  he  not  knowing  that  the  legal  title  was  held  by 
the  wife,  and  upon  reading  the  writing  thus  prepared  he 
was  informed  that  the  wife  held  the  legal  title,  when,  to 
^over  that  point,  the  words,  "it  being  intended  to  convey 
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hereby  all  my  right,  title,  and  interest  in  and  to  the  above 
described  estate,"  were  added.  These  words  are  inaptly 
framed  in  a  power  of  attorney,  being  proper  in  a  deed  of 
conveyance.  They  are  not  nugatory,  however.  They  evi- 
dently were  intended  to  confer  power  upon  the  attorney  in 
fact  to  convey  all  her  right,  title,  and  interest  in  her  real 
estate  in  Loup  City  and  Chicago.  The  intention  of  the 
maker  of  the  power  is  to  be  derived  from  the  whole  instru- 
ment. In  the  first  part  she  authorizes  her  attorney  in  fact 
to  execute  deeds  in  her  name  where  she  has  a  mere  dower 
interest,  and  in  the  latter  part  he  is  authorized  to  execute 
such  deeds  to  transfer  all  her  title  or  interest  in  lands  in 
the  places  named.  This  was  the  apparent  power  con- 
ferred, and  it  should  not  be  limited  to  the  dower  interest. 
In  any  event,  this  was  the  apparent  iK)wer  the  plaintiff  had 
clothed  her  attorney  in  fact  with,  and  as  conveyances  were 
made  with  her  knowledge,  in  her  name,  she  will  be  bound 
by  such  conveyanws.  This  would  be  the  rule  even  if  the 
plaintiff  had  been  the  actual  owner  of  the  land,  but,  in  our 
view,  she  merely  held  the  legal  title,  the  real  owner  being 
her  husband.  It  is  a  somewhat  remarkable  fact  that  the 
person  who  discovered  the  lack  of  authority  of  Martin  W. 
Benschoter  to  make  the  conveyances  in  question  was  him- 
self, and  that  he  did  not  discover  it  until  he  had  conveyed 
every  foot  of  the  land  and  received  every  dollar  of  the  con- 
sideration therefor.  This  is  a  circumstance  in  the  case 
upon  which  we  do  not  care  to  enlarge.  There  is  some 
objection  that  the  power  of  attorney  did  not  apply  to  prop- 
erty acquired  after  its  execution.  The  evident  purpose, 
however,  was  to  have  it  apply  to  all  real  estate  of  the  wife 
acquired  by  her  before  the  revocation  of  such  power.  In 
such  case  the  power  is  operative  as  to  after-acquired  prop- 
erty. Bigelow  v.  Livingston,  28  Minn.,  57.  Fay  v.  Win- 
chester, 4  Mete,  513.  In  the  light  of  the  circumstances 
in  this  case,  the  power  w^as  sufficient  to  authorize  the  hus- 
band to  convey  lands  in  Loup  City  in  the  name  of  the 
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wife,  and  that  such  deeds  are  valid  and  binding  against 
her. 

The  judgment  of  the  district  court  is  reversed  and  the 
action  dismissed. 

Judgment  accordingly. 
The  other  judges  concur. 


N.  H.  Bell  et  al.,  plaintiffs  in  error,  v.  Minnie 
Arndt,  defendant  in  error. 

1.  Interest.    In  the  abseDce  of  an  agreement  in  relation  to  inter- 

est, the  rate  fixed  by  statute  is  seven  per  cent;  and  in  an  action 
on  an  executor's  bond  to  recover  for  money  which  the  executor 
had  been  ordered  to  pay,  bat  failed,  interest  on  the  amount  due 
is  to  be  computed  at  seven  per  cent. 

2.    .     Interest  in  this  state  is  allowed  as  compensation  for  the 

withholding  of  or  the  use  of  money,  and  not  as  punitive  dam- 
ages for  the  wrongful  withholding  thereof. 

Error  to  the  district  court  for  Saundera  county.  Tried 
below  before  Post,  J. 

8.  H,  Soi^iberger,  for  plaintiff  in  error. 

G.  i?.  GilkesoTij  for  defendant  in  error. 

By  the  Court. 

The  plaintiff  in  error  was  executor  of  the  estate  of 
William  Arndt,  deceased,  from  1880  to  1884.  At  the  lat- 
ter date  he  was  ordered  by  the  probate  court  to  pay  over 
the  sum  of  $402.95,  which  he  failed  to  do.  An  action 
was  thereupon  brought  against  him  and  the  sureties  on  his 
bond,  and  judgment  rendered  against  him  for  $476.75, 
interest  being  computed  at  ten  per  cent. 
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The  only  error  complained  of  in  this  court  is  the  allow- 
ance of  interest  at  ten  per  cent.  The  matter  is  regulated 
entirely  by  statute. 

Sec.  2,  Chap.  44,  Comp.  Stat.,  provides  that,  "Interest 
upon  the  loan  or  forbearance  of  money,  goods,  or  things 
in  action  shall  be  at  the  rate  of  seven  dollars  per  year 
upon  one  hundred  dollars,  unless  a  greater  rate,  not  exceed- 
ing ten  per  cent  per  annum,  be  contracted  for  by  the 
parties. 

Sec.  3  provides  that,  "Interest  on  all  decrees  and  judg- 
ments for  the  payment  of  money  shall  be  from  the  date  of 
the  rendition  thereof  at  the  rate  of  seven  dollars  upon  each 
one  hundred  dollars  annually,  until  the  same  shall  be  paid ;. 
provided,  that  if  said  judgment  or  decree  shall  be  founded 
upon  any  contract,  either  verbal  or  written,  by  the  term& 
of  which  a  greater  rate  of  interest,  not  exceeding  the 
amount  allowed  by  law,  than  seven  per  centum  shall  have 
been  agreed  upon,  the  rate  of  interest  upon  such  judgment 
or  decree  shall  be  the  same  as  provided  for  by  the  terms  of 
the  contract  upon  which  the  same  was  founded." 

Sec.  4  provides  that,  "  On  money  due  on  any  instru- 
ment in  writing,  or  on  settlement  of  an  account  from  the 
day  the  balance  shall  be  agreed  upon,  on  money  received 
to  the  use  of  another  and  retained  without  the  owner's 
consent,  express  or  implied,  from  the  receipt  thereof,  and 
on  money  loaneil  or  due,  and  withheld  by  unreasonable 
delay  of  payment,  interest  shall  be  allowed  at  the  rate  of 
seven  per  cent  per  annum.  Unsettled  accounts  between 
parties  shall  bear  interest  after  six  months  from  the  date 
of  the  last  item  thereof." 

These  sections  seem  to  regulate  the  rate  of  interest  in 
all  cases  where  there  is  no  agreement.  In  this  state  inter- 
est is  allowed  as  comjxinsation  for  the  use  of  or  withhold- 
ing of  money,  and  the  rate  of  compensation  fixed  by  law 
applies  in  all  cases  where  there  is  no  contract  for  a  higher 
rate,  which  in  no  case  can  exceed  ten  per  cent. 
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It  is  claimed  on  behalf  of  the  defendaut  in  error  that, 
as  the  money  was  wrongfully  withheld  by  the  plaintiff  in 
error,  that,  therefore  he  was  liable  for  interest  at  ten  per 
oent  as  a  punishment  of  the  wrongful  retention  of  the 
money.  But  in  this  state  punitive  damages  are  not  re- 
coverable in  any  case,  and  therefore  the  highest  rate  of 
interest  will  not  be  imposed  as  a  punishment.  The  court 
below,  therefore,  erred  in  allowing  interest  at  a  rate  in 
excess  of  seven  per  cent,  and  the  judgment  will  be  modi- 
fied by  reducing  the  interest  from  ten  to  seven  per  cent, 
and  as  thus  modified,  the  judgment  is  affirmed. 

Judgment  accx)rdingly. 
Eeese,  Ch.  J.,  did  not  sit. 


W.  H.  Clark  et  al.,  plaintiffs  in  error,  v.  The 
State  op  Nebraska,  ex  rel.  John  S.  Dunham, 
dependant  in  error. 

1.  Liquors:  bemokstbancb.  Where  a  remonstrance  is  filed  with 
a  village  board  against  the  issuance  of  license  to  a  particular 
.  applicant  to  sell  intoxicating  liquors,  it  is  the  duty  of  such 
board  to  set  a  time  for  the  hearing  of  such  remonstrance,  nud 
to  grant  the  persons  so  remonstrating  a  reasonable  time  to  pro- 
duce their  testimony. 

3.  Mandamus.  When  the  right  is  dear^  a  judge  at  chambers 
-within  his  district  may,  ander  the  statute,  grant  a  peremptory 
writ  of  mandamus. 

Error  to  the  district  court  for  Merrick  county.     Tried 
below  before  Post,  J. 

O.  G.  Bowman  and  Sullivan  &  Recder,  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 
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By  the  Court. 

The  question  presented  in  this  case  is,  the  authority  of  a 
judge  of  the  district  court  to  grant  a  peremptory  writ  of 
mandamus  in  a  county  in  his  district  other  than  that  in 
whicli  the  respondents  reside.  The  facts  as  shown  by  the 
record  are  as  follows:  "On  the  25th  day  of  May,  1887, 
John  S.  Dunham,  relator,  made  an  application  to  Hon.  A. 
M.  Post,  one  of  the  judges  of  the  district  court  of  the 
fourth  judicial  district,  for  a  writ  of  mandamus  requiring 
respondents  to  convene  in  session  and  set  a  day  for  hearing 
the  petition  of  one  R.  R.  Douglas  to  sell  malt,  spirituous, 
and  vinous  liquors  in  the  village  of  Clarks,  and  a  certain 
remonstrance  against  issuing  said  license."  The  objections 
of  the  remonstrators  were,  that  Douglas  was  not  the  real 
party  for  whose  benefit  the  license  was  to  be  issued,  but 
that  one  Lomax,  who  for  cause  had  previously  been  re- 
fused a  license,  was  in  fact  to  be  the  beneficiary.  On  the 
day  set  for  the  hearing  the  remonstrants  asked  one  or  two 
days  further  time  in  order  to  produce  their  proof.  This  the 
village  authorities  refused,  but  after  a  show  of  fairness 
proceeded  to  issue  the  license.  There  is  but  little  dispute 
as  to  the  facts — the  principal  question  being  as  to  the 
reasonableness  of  the  delay  sought.  A  reasonable  time 
should  be  given  in  all  cases  to  both  parties  to  produce  their 
witnesses.  It  is  important  that  the  sale  of  intoxicating 
liquor  be  confined  to  persons  who  will  observe  the  law  in 
all  respects,  and  who  have  not  been  guilty  of  previous 
violations  of  tlie  same.  Therefore,  when  charges  are  made 
against  a  party  of  a  character  to  call  for  an  investigation, 
the  fullest  opportunity  should  be  given  all  parties  to  present 
their  proof,  both  in  support  of  and  to  disprove  the  tiharge. 
The  object  of  the  investigation  is  to  ascertain  the  facts,  and 
this  can  only  be  done  upon  full  and  fair  examination  of 
the  evidence.  The  village  board  is  presumed  to  be  anxious 
to  promote  the  peace  and  welfare  of  the  municipality  which 
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it  represents  and  governs,  and  therefore  will  not  grant  a 
license  to  any  person  who  has  shown  by  his  previous  con- 
duct that  he  will  disregard  the  law.  All  parties,  therefore, 
are  interested  in  having  a  reasonable  time  in  which  to  pro- 
duce testimony. 

2d.  When  the  right  is  clear,  there  is  no  doubt  under 
our  statute  that  a  judge  at  chambers  within  his  district 
may  grant  a  peremptory  writ  of  mandamus.  The  statute 
expressly  confers  this  power,  and  its  exercise  is  frequently 
necessary  to  prevent  a  failure  of  justice.  The  right  of  the 
relator  to  the  relief  sought  is  clear,  and  the  judge  did  not 
err  in  granting  the  writ.  The  judgment  of  the  district 
court  is  affirmed. 

Judgment  affibmed. 


•  34    365 

48    4111 

Mary  Langan,  appellee,  v.  George  H.  Thummel,    'se  is?! 

APPELLANT.  U   ^| 

Contract:  construction:  time.  On  tbe  8th  day  of  May  the 
parties  entered  into  a  contract  in  writing,  by  which  T.  sold  to 
L.  a  land  contract  for  a  quarter  section  of  land  held  by  T. 
from  a  land  grant  railroad  company,  for  the  price  of  $1,200, 
L.  paying  1456  down  in  cash,  and  note  of  another  party  which 
was  received  as  cash,  and  agreeing  to  pay  on  or  before  July  1 
balance  of  $750,  and  the  balance  of  full  payment  in  one  year 
after  June  1,  1886,  with  interest  at  10  per  cent  per  annum. 
The  writing  contained  the  followini;  clause,  '*And  this  contract 
is  to  be  construed  strictly  as  to  payments.''  No  payment  was 
made  July  1.  July  6,  T.  notified  L.  by  letter  of  the  cancella- 
tion of  the  contract,  and  returned  the  note  received  in  first  pay- 
ment. July  10,  L.  tendered  to  T.  the  amount  of  the  July  pay- 
ment, with  six  dollars  additional  to  cover  interest,  etc.  In  an 
action  by  L.  against  T.  for  specific  performance  of  the  contract. 
Held,  That  time  was  not  of  the  essence  of  the  contract,  and  that. 
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ander  the  facts  and  circa mstances  of  the  case  as  adduced  at  the 
trial,  L.  had  not  heen  gailty  of  gross  negligence  in  making  the 
Jalj  payment. 

Appeal  from  the  district  court  of  Hall  county.  Heard 
below  before  Tiffany,  J. 

W.  H.  Flatty  for  appellant,  cited:  Wat.  on  Specify 
Performance,  Sec.  629.  Richmond  v.  Gray^  3  Allen,  25. 
Goldsmith  v.  Guild,  10  Allen,  239.  Carter  v.  PhiUipSy 
144  Mass.,  100.  Presidio  Min.  Co.  v.  BuUiSy  4  S.  W.  Rep.^ 
860.     Ames  v.  Brooks,  9  East.  Rep.,  534. 

0.  A.  Abbott,  for  appellee,  cited  :  Kellogg  v.  Lavender,  ^ 
Neb.,  419.     Leaird  v.  Smith,  44  N.  Y.,  623. 

Cobb,  J. 

This  case  comes  before  this  court  by  appeal  from  the 
decree  of  the  district  court  of  Hall  county. 

The  plaintiff  on  July  8,  1886,  filed  her  amended  peti- 
tion in  the  court  below  setting  up  that,  on  May  8,  1886, 
she  purchased  of  George  H.  Thummel,  of  Grand  Island^ 
through  William  H.  Piatt,  his  partner,  attorney,  and 
agent,  certain  Union  Pacific  Railroad  contracts  for  the  sale 
of  the  N.  E.  quarter  section  13,  of  township  10,  range  12 
west,  for  the  consideration  of  $1,200,  under  the  following 
memorandum  of  sale: 

"Office  of  Thummel  and  Platt,  Lawyers,  1 
"Grand  Island,  Neb.,  May  8,  1886.  / 
"This  is  to  certify  that  we  have  this  day  disposed  of 
our  contracts  on  the  north-east  quarter  of  section  13, 
town  10,  range  12  west,  to  Mary  Langan,  for  tlie  sum  of 
twelve  hundred  dollars.  That  the  said  Langan  agrees  ta 
pay  thereon  as  follows,  to-wit:  $750  as  follows:  $150 
cash,  note  of  Pat  Nevils,  $306;  balance  on  or  before  July 
1,  1886.     The  balance  of  full  payment  in  one  year  after 
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June  1, 1886,  with  interest  at  ten  per  cent  per  annum,  and 
this  contract  is  to  be  construed  strictly  as  to  payments,  and 
said  Langan  takes  it  subject  to  all  equities  and  taxes 
unpaid  on  said  land. 

"Geo.  H.  Thummel, 
"Thummel  and  Platt, 
"  Mary  Langan, 
"Thomas  Langan. 
"  In  presence  of 

"W.  R.  Bacon.^' 

The  petitioner  alleges  the  payment  of  the  $150  and  taxes, 
the  delivery  of  the  note  of  Nevils,  and  tender  of  the  balance 
of  $750  payment,  July  6, 1886  ;  that  she  took  possession  of 
the  land,  making  valuable  and  lasting  improvements, 
breaking  up  about  30  acres,  planting  crops  of  about  100 
acres,  and  payment  of  part  of  residue.  That  Thummel 
and  Platt,  from  whom  this  purchase  was  made,  had  been 
her  attorneys  for  some  years ;  that  they  drew  up  the  mem- 
orandum in  terms  not  agreed  upon,  which  should  have 
been  for  the  payment  of  the  balance  on  or  before  July  1, 
1886,  OT  as  soon  as  her  cattle  were  sold;  that  the  contract 
was  not  read  over  to  her  husband,  who  acted  as  her  agent, 
but  was  left  in  the  possession  of  said  attorneys.  That  on 
July  6,  1886,  she  tendered  the  balance  then  due,  which 
wa.s  refused,  and  this  suit  was  commenced  to  enforce  spe- 
cific performance  of  the  contract. 

The  defendant  answered  on  the  10th  day  of  August, 
following,  admitting  the  contract  of  the  written  nicraorau- 
clum,  the  possession  and  improvement  of  the  land,  and  the 
payments  as  alleged,  denying  all  other  allegations,  setting  up 
that  the  contract  was  forfeited  by  the  default  in  payment 
of  balance  due  eluly  1,  1886,  stating  that  the  Nevil  note 
had  been  returned  July  6th  inst.,  with  notice  that  the  con- 
tract was  forfeited. 

The  case  was  heard  in  the  district  court  May  13,  1887, 
on    bill,  answer,  replication,  and  testimony,  and  decree  for 
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plaintiffs  for  specific  performance  of  the  contract  by  defend- 
ant on  payment  of  $722.29  into  court  by  plaintiffs,  with  a 
continuance  of  the  temporary  injunction  against  defendant 
from  disposing  of  the  contract  of  sale  or  interfering  with 
plaintiffs'  possession  of  the  premises  until  the  further  order 
of  the  court. 

Such  further  proceedings  were  had  in  the  court  below 
that  subsequently,  on  the  15th  day  of  June,  1887,  the  case 
was  finally  heard  on  the  defendant's  demurrer  to  plaintiffs' 
supplemental  bill,  which  was  overruled,  with  decree  that 
"defendant  make,  execute,  acknowledge,  and  deliver  to 
plaintiffs  an  assignment  of  the  contracts  referred  to  in 
plaintiffs'  petition  between  the  defendant  and  the  Union 
Pacific  Railway  Company  for  the  conveyance  by  said  com- 
pany to  defendant  of  the  N.  E.  J  of  section  13,  township 
10  north,  of  range  12  west  of  6th  P.  M.,  in  Hall  county, 
Nebraska,  within  twenty  days  from  this  date,  and  that  in 
default  thi;t  this  decree  operate  as  such  assignment ;  and  it 
is  further  decreed,  that  the  defendant  be  enjoined  from  in 
anywise  interfering  with  the  plaintiff  in  her  possession  of 
said  premises,  or  from  selling,  transferring,  or  assigning 
said  contracts  to  any  other  person  than  the  plaintiff,  or 
from  in  any  way  or  manner  canceling  or  surrendering  said 
contracts  to  the  Union  Pacific  Railway  Company  or  to 
any  other  person ;  and  it  is  further  ordered  that  the  plaint- 
iff pay  to  the  clerk  of  this  court,  for  the  use  of  the  defend- 
ant, the  sum  of  $495,  being  the  balance  due  on  her  said 
contract,  within  ten  days  from  this  date." 

The  principal  question  presented  by  the  record  in  this 
case,  and  the  only  one  deemed  necessary  to  discuss,  is, 
whether  the  contract  of  the  sale  from  Thummel  to  Langan 
falls  within  that  class  of  contracts  of  which  time  is  said  to 
be  of  the  essence,  and  which,  upon  the  failure  of  the  party 
claiming  thereunder  to  perform  his  part  strictly  on  the 
day  provided,  will  "result  in  the  forfeiture  of  his  right 
under  it. 
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This  class  of  contracts  is  sometimes  further  divided 
into  two  distinctions : 

I.  Where  by  the  nature  of  the  contract  itself,  the  prop- 
erty and  rights  in  which  it  is  intended  to  operate,  the 
length  of  time  in  which  it  has  to  run  by  its  own  terms,  or 
the  circumstances  connected  therewith,  require  that,  in 
order  to  be  just  and  equitable  between  the  parties,  it  must 
be  fulfilled  promptly  on  its  terms,  although  it  may  not  be 
apparent  from  the  words  of  the  contract,  alone  considered, 
that  it  was  in  the  minds  of  the  parties  when  entered  into 
that  time  was  to  be  considered  of  its  eri.sence. 

II.  Where  from  the  terms  of  the  contract  itself  the 
l>arties  agree  that  time  shall  be  of  the  essence  of  the  con- 
tract, either  in  expressed  words,  or  language  equivalent^ 
clearly  indicating  that  it  was  so  intended  by  the  party  to 
be  charged  therewith. 

Of  the  first  class  are  the  contracts  for  the  purchase  and  sale 
of  stocks,  bonds,  shares,  and  other  moneyed  securities,  sales 
of  perishable  property,  contracts  for  the  sale  of  interest 
and  good-will  in  business,  and  of  real  estate  under  pecu- 
liar circumstances  of  fluctuation  in  'prices  occasioned  by  a 
state  of  war,  or  other  unusual  circumstances. 

The  contract  before  us  is  for  the  purchase  by  the  plaint- 
ifl*  from  the  defendant  of  certain  contracts  of  purchase 
held  by  the  latter  from  the  Union  Pacific  Eailroad  Com- 
pany of  a  certain  quarter  section  of  agricultural  land. 
The  land  was  rapidly  increasing  in  value  by  reason  of  the 
settlement  and  improvement  of  the  country,  but  was  not 
fluctuating  in  price.  The  change  of  value,  either  actual  or 
anticipated,  being  that  of  constant  and  rapid  increase,  with 
no  periods  of  depreciation,  nor  was  there  anything  in  the 
condition  of  the  finances  of  the  country  rendering  it  prob- 
able that  there  would  be  a  depreciation  of  its  value,  or  a 
cessation  in  its  increase  within  the  near  or  distant  future^ 
The  subject-matter  of  the  contract  was  not,  therefore,  such 
as  to  bring  it  within  the  second  class  mentioned. 
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Do  the  terms  of  the  contract  as  employed  by  the  parties 
bring  it  within  the  first  class?  As  stated  by  the  court  in 
the  case  of  the  Missouri  River,  Ft,  Scott  &  Gnlf  Railroad 
Company  v.  Briclcleyj  21  Kan.,  275,  cited  by  counsel  for 
appellant,  "it  is  true  that  at  one  time  it  was  the  doctrine 
of  the  courts  of  chancery  that  parties  could  not  make  time 
of  the  essence  of  a  contract  for  the  sale  of  real  estate  *  * 
Imt  that  doctrine  has  long  since  been  overthrown,  and  now, 
in  equity,  as  well  as  at  law,  whenever  it  clearly  appears  to 
be  the  intention  of  the  parties  that  time  should  be  of  the 
essence  of  the  contract  that  essential  feature  will  be  upheld. 
*  *  It  is  true  that  courts  of  equity  do  not  assume  that 
parties  shall  have  intended  that  time  should  be  of  the 
essence  of  such  a  contract,  but  rather  that  the  substantial 
matters  are  the  transfer  of  title  on  the  one  side,  and  the 
payment  of  price  on  the  otJier,  and  that  if  these  be  accom- 
plished, although  not  at  the  exact  time  named  therefor,  the 
contract  is  in  its  substance  and  intent  upheld.  Hence  it  is 
common  for  courts  to  say,  when  there  is  simply  a  bond  to 
convey  upon  the  payment  of  certain  amounts  at  specified 
times,  that  time  is  not 'of  the  essence  of  the  contract,  and 
decree  conveyance  of  title  upon  the  tender  after  the  speci- 
fied times  of  the  stipulated  price  and  interest,  but  these  in- 
terpretations of  the  effect  and  intent  of  certain  contracts  is 
no  denial  of  the  right  of  the  parties  to  make  time  of  the 
essence  of  the  contract,  and  no  assertion  of  the  rights  of  the 
courts  to  disregard  or  annul  such  stipulation  when  made." 

Applying  the  above  authority  to  the  case  at  bar,  and  I 
think  it  quite  applicable,  while  it  will  not  be  presumed 
that  it  was  the  intention  of  the  parties  to  make  time  of 
the  essence  of  the  contract,  yet  it  was  altogether  competent 
for  them  so  to  do ;  and  if,  upon  an  analysis  of  the  language 
used  in  its  construction,  and  an  examination  of  the  facts 
surrounding  the  making  of  the  contract,  it  may  be  fairly 
understood  as  expressing  an  intention  of  the  parties  to 
make  time  of  its  essence,  it  will  he  so  construed  and  held. 
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As  we  have  seen,  the  contract  was  for  the  purchase  and 
sale  of  certain  contracts  issued  by  the  Union  Pacific  Rail- 
road Company  and  held  by  the  defendant  for  the  convey- 
ance of  one  quarter  section  of  land  upon  certain  final 
payments  therein  expressed  to  be  made  by  the  holders. 
By  the  terras  of  their  contract  the  plaintifi*  took  the  rail- 
road company's  contracts,  assuming  to  make  the  payments 
due,  and  to  pay  all  taxes  due  on  the  land.  She  paid  $456 
down,  and  agreed  to  pay  $294  on  July  1,  following,  and 
the  additional  sum  of  $450  with  ten  per  cent  interest  on 
June  1,  1887. 

By  reference  to  the  contract  it  will  be  observed  that  it 
<X)ntains  this:  "And  this  contract  is  to  be  construed 
strictly  as  to  payments." 

The  contract  was  drawn  by  the  defendant's  partner  and 
agent,  and  was  signed,  witnessed,  and  delivered  to  the  agent 
of  the  plaintiff,  who  returned  it  to  the  agent  and  partner 
of  defendant,  who  deposited  it  in  their  safe;  neither  the 
plaintiff  nor  her  agent  retaining  any  copy  or  memorandum 
of  the  dates  of  payments  to  become  due. 

It  appears  from  the  evidence  that  the  payment  of  $294, 
due  July  1,  was  not  made;  that  on  the  6th  of  the  month 
the  defendant  wrote  to  the  plaintiff  informing  her  that  he 
had  canceled  the  contract ;  that  on  the  10th  the  plaintiff, 
through  her  agent  and  husband,  tendered  to  the  defendant 
the  sum  due. 

It  appears  from  the  pleadings,  alleged  by  the  plaintiff, 
and  admitted  by  the  answer  of  defendant,  that  the  plaintiff 
had  made  valuable  and  lasting  improvements  on  said  land, 
consisting  of  breaking  up  and  planting  of  130  acres  in 
<3rops. 

It  is  usual,  if  not  absolutely  necessary,  where  parties  de- 
sire that  time  should  be  "of  the  essence  of  a  contract,"  to 
use  those  words,  or  their  equivalent,  in  framing  the  con- 
tract. That  was  not  done  in  this  case,  although  it  is  evi- 
dent  from   the   language   employed   that   the   draftsman 


272      SUPREME  CX)URT  OF  NEBRASKA, 

Langan  y.  Thummel. 

sought  to  take  it  out  of  the  form  of  simple  contract  for  the 
sale  and  conveyance  of  land.  The  writing  provides  that 
the  "contract  is  to  be  strictly  construed  as  to  payments," 
but  its  language  does  not  call  attention  to  the  question  of 
time,  and  the  language  used  exhausts  its  entire  force  and 
meaning  on  the  other  qualities  of  the  act  of  payment,  with- 
out necessarily  reaching  the  question  of  time.  Whatever 
may  have  been  the  meaning  sought  to  be  expressed  by  the 
professional  draftsman  of  the  contract,  by  the  use  of  the 
words  above  quoted,  it  can  scarcely  be  presumed  that  the 
plaintiflF  or  her  husband  understood  them  to  add  anything 
to  the  ordinary  obligation  to  pay,  as  a  condition  precedent 
to  the  right  to  demand  a  conveyance. 

I  scarcely  deem  it  necessary  to  comment  upon  the  point 
as  to  whether  there  was  a  contemporaneous  understanding 
between  the  parties  that  the  money  for  the  July  payment 
was  to  come  from  the  sale  of  plaintiff's  cattle,  but  it  ap- 
pears that  that  was  the  means  upon  which  she  relied  for 
the  money  for  that  purpose,  and  that  without  willful  laches 
or  inexcusable  negligence  on  her  part  she  obtained  the 
money  as  an  advance  on  her  cattle,  and  tendered  the  same 
in  discharge  of  such  payment. 

The  rule  of  law  which  we  all  think  applicable  to  this 
case  is  so  well  expressed  in  the  opinion  by  Mr.  Justice 
Story,  in  the  case  of  Taylor  v.  Longworth,  14  Pet.,  171, 
cited  by  counsel  for  appellee,  that  I  make  the  following 
extract  from  it :  "  In  the  first  place,  there  is  no  doubt  that 
time  may  be  of  the  essence  of  a  contract  for  the  sale  of 
property.  It  may  be  made  so  by  the  express  stipulation 
of  the  parties,  or  it  may  arise  by  implication,  from  the 
very  nature  of  the  property,  of  the  avowed  objects  of  the 
seller  or  the  purchaser.  And  even  when  time  is  not  thus, 
either  expressly  or  impliedly,  of  the  essence  of  the  contract,, 
if  the  party  seeking  a  specific  performance  has  been  guilty 
of  gross  laches,  or  has  been  inexcusably  negligent  in  per- 
forming the  contract  on  his  part ;  or  if  there  has,  in  the  inter- 
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mediate  period^  been  a  material  change  of  circumstanoes 
affecting  the  rights^  interests^  or  obligations  of  the  parties; 
in  all  such  cases  courts  of  equity  will  refuse  to  decree  any 
specific  performance  upon  the  plain  ground  that  it  would 
be  inequitable  and  Unjust. 

'^  But  except  under  circumstances  of  this  sort  or  of  an 
analogous  nature^  time  is  not  treated  by  courts  of  equity 
as  of  the  essence  of  the  contract ;  and  relief  will  be  decreed 
to  the  party  who  seeks  it^  if  he  has  not  been  grossly  n^li- 
gent^  and  comes  within  a  reasonable  time,  although  he  has 
not  complied  with  the  strict  terms  of  the  contract.  But 
in  all  such  cases  the  court  expects  the  party  to  make  out  a 
case  free  from  all  doubt;  and  to  show  that  the  relief  which 
he  asks  is,  under  all  the  circumstanoes,  equitable;  and  to 
account  in  a  reasonable  manner  for  his  delay  and  apparent 
omission  of  his  duty.'' 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


N.  H.  Warren  &  Company,  plaintiffs  in  error,  v. 
Thomas  H.  Martin,  defendant  in  error. 

Partnership :  payment  by  fabtneb  of  individual  indebted- 
ness. In  an  action  by  copartners  against  a  vendor  for  the  pro- 
ceeds of  a  bank  check  made  by  the  partner,  as  manager  of  a  firm 
of  grain  dealers,  on  their  bank  deposit,  for  house  furniture  for 
his  separate  use,  HM,  That  it  may  be  presumed,  without  alle- 
gations to  the  contrary,  that  the  check  was  given  on  account  of 
the  partner's  interest  from  profits  in  the  business  of  the  firm. 

Error  to  the  district  court  for  Fillmore  county.    Tried 
below  before  Morris,  J. 
18 
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1  44    121 
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John  P.  Maule,  for  plaintiffs  in  error,  cited :  3  Kent, 
42,  43,  34.  1  Parsons  on  Contracts,  184.  Story  on  Part- 
nerships, Sees.  131,  132.  Bigelowon  Fraud,  146.  Char- 
zoures  v.  Edwards,  3  Pick.,  5.  Dob  v.  HaUey,  8  Am. 
Decisions,  293.  Kingsbury  v.  Sharp,  28  N.  W.  Rep.,  74. 
Livingston  t?.  Roosevelt^  4i  Am.  Decisions,  273.  Rogers  v. 
Batchelor,  1  Am.  Leading  Cases,  546.  Sauntry  v.  Dun- 
lap,  12  Wis.,  404.  Fletcher  v.  Anderson,  11  Iowa,  228. 
Rutledge  v.  Squires,  23  Iowa,  53.  Whiimore  &  Burnett  v. 
Adams,  17  Iowa,  567.  N.  Y.  Fireman  Ins;  Co.  v.  Bennett, 
13  Am.  Decisions,  109. 

John  Barsby,  for  defendant  in  error,  cited :  Smith  v. 
Smith,  5  Ves.,  189.     Walton  v.  BuUer,  29  Beav.,  428. 

Cobb,  J. 

This  action  was  brought  on  error  from  the  district  court 
of  Fillmore  county,  where  judgment  was  rendered  for  the 
defendant. 

The  plaintiffs,  in  1885,  formed  a  partnership  with  James 
Peabody,  of  Fairmont,  Nebraska,  for  the  purchase  and 
shipment  of  grain  at  Fairmont  and  Geneva,  Neb.  Pea- 
body,  without  contributing  any  money,  managed  the  busi- 
ness, and  was  entitled  to  a  certain  share  of  the  profits.  As 
a  member  of  the  firm,  he  purchased  of  defendant,  then  a 
furniture  dealer  in  Fairmont,  $400  worth  of  furniture  for 
his  own  personal  use.  On  October  14,  1885,  Peabody 
paid  the  defendant's  bill  with  the  following  check : 
*'No.  1258.  Fairmont,  Neb.,  Oct.  14,  1885. 

Geneva  Exchange  Bank  pay  to  T.  H.  Martin,  or  order, 
four  hundred  dollars. 

"  Jas.  Peabody  &  Co. 
^^§400.  "Wright." 

Which   check   was  delivered  to  defendant,  endorsed  by 
him,  and  paid.     The  plaintiffs  allege  that  the  transaction 
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i^as  without  their  knowledge  or  consent^  and  in  fraud  of 
their  rights. 

The  partnership  was  dissolved  in  August,  1886,  all 
assets,  property,  and  benefits  of  the  firm  belonging  to  the 
plaintiffs.  That  both  Peabody  and  the  defendant  refuse 
to  account  for  the  money  paid  and  received  on  the  check. 

The  defendant  appeared,  and  demurred  to  the  plaintiffs' 
petition — "  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action"— on  which  judgment  was  given  for 
the  defendant. 

The  plaintiffs  assign  as  errors : 

I.  That  the  court  erred  in  sustaining  the  demurrer. 

II.  That  the  judgment  of  the  court  is  contrary  to  law. 
The  plaintiffs'  counsel  insist  that  the  rule  of  law  applies 

to  this  case — "that  where  the  creditor  of  one  partner 
knowingly  accepts  a  partnership  engagement  in  payment 
of  that  partner^s  individual  debt,  the  transaction  does  not 
affect  the  rights  of  the  other  partners  without  they  consent 
to  or  sanction  it,  and  is  fraudulent  and  void  as  to  them." 
In  support  of  this  rule  is  cited :  3  Kent,  42, 43,  44.  Story 
on  Partnership,  131, 132. 

This  proposition  is  not  disputed.  It  is  a  well-settled 
principle  that  one  partner  cannot  rightfully  apply  the 
funds  of  his  firm  to  the  payment  of  his  own  pre-existing 
debts  without  the  implied  authority  and  assent  of  the  other 
partners.  This  rule  has  been  held  to  extend  even  to  cred- 
itors who  had  no  knowledge,  at  the  time,  that  the  fund  was 
partnership  property.  The  authority  of  each  partner  to 
dispose  of  the  partnership  funds,  strictly  and  rightfully, 
extends  only  to  the  partnership  business,  or  to  that  within 
the  scope  of  its  authority,  or  to  the  progress  of  its  affairs. 
This  rule,  however,  is  subject  to  exception.  In  the  case  of 
bona  fide  purchasers,  without  notice,  for  a  valuable  con- 
sideration, the  partnership  may  be  bound  by  the  act  of  one. 
The  power  of  each,  ordinarily,  in  the  absence  of  fraud  on 
the  part  of  purchaj?ers,  or  covin  on  the  part  of  vendors, 


276      SUPREME  COURT  OF  NEBRASKA, 

Warren  &  Go.  v.  Martin. 

has  complete  disposition  of  partnership  interests,  and  i^ 
considered  as  the  authorized  agent  of  the  firm.  This  power 
is  indispensable  to  the  safety  of  the  public  and  the  sucoess- 
fol  operations  of  the  partnership.  The  same  power  in  each 
exists  respecting  purchases  on  joint  account,  without  r^ard 
to  what  fraudulent  views  the  goods  were  purchased,  or  to 
what  purposes  they  were  applied  by  the  purchasing  part- 
ner, if  the  seller  be  clear  of  the  imputation  of  collusion. 

Where  one  partner  misapplies  the  funds  or  securities  of 
the  partnership  in  payment  of  his  own  private  debts,  the 
creditor  dealing  with  the  partner,  and  knowing  the  cir- 
cumstances, will  be  deemed  to  act  in  fraud  of  the  partner- 
ship, and  the  transaction  will  be  treated  as  a  nullity.  But 
while  this  is  the  general  doctrine  in  the  absence  of  con- 
trolling circumstances,  yet  the  presumption  of  any  fraud 
or  misapplication  may  be  rebutted  by  the  circumstances  of 
the  particular  case.  It  may  be  shown  that  the  other  part- 
ners have,  by  fair  implication,  authorized  the  application  of 
funds  to  the  very  purpose,  or  that  the  partner  has  acquired, 
with  the  consent  of  the  firm,  an  exclusive  interest  therein,  • 
or  that,  from  other  circumstances,  the  transaction  was  act-  . 
ually  bona  fide  and  unexceptionable,  although  it  went  to 
the  discharge  of  the  private  debt  of  one  partner  only.  For 
the  application  by  a  single  partner  of  a  joint  security  in 
discharge  of  his  individual  debt  by  no  means  necessarily 
establishes  that  it  is  a  fraud  upon  the  firm,  for  it  may  not 
only  have  been  expressly  authorized  by  the  fii'm,  but  it 
may  frequently  result  from  prudential  considerations  and 
arrangements  referable  to  their  own  business  interests. 
Story  on  Partnership,  133. 

In  the  leading  case  of  Dob  v.  Halsey,  16  Johnson,  33, 
which  runs  through  the  notes  of  the  text-books  on  this 
subject,  and  where  this  principle  was  reviewed  in  the  su- 
preme court  at  Albany,  in  1819,  it  was  held  that,  "Where 
one  partner  delivers  partnership  property  to  a  third  person, 
who  receives  it,  knowing  that  it  is  such,  in  payment  of  his 
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individual  debt,  in  an  action  by  the  partners  against  the 
creditors  of  the  one  partner  for  the  value  of  the  property, 
the  debt  of  the  one  partner  is  not  a  defense  or  set-off  against 
all  the  partners." 

It  was  also  held  that/' where  one  person  advances  funds 
for  carrying  on  trade,  and  another  furnishes  his  personal 
services,  for  which  he  is  to  receive  a  proportion  of  the 
profits,  there  is  a  partnership  existing  between  them  both 
as  regards  the  partners  themselves  and  third  persons.''   - 

And  further,  that,  "in  an  action  for  the  breach  of  a  con- 
tract relative  to  the  partnership  concerns,  if  all  the  parties 
do  not  join  as  plaintiffs  in  the  suit,  the  non-joinder  of  the 
other  partner  is  a  ground  for  nonsuit  at  the  trial." 

Spencer,  J.,  in  delivering  the  opinion  of  the  court,  said, 
"Had  the  one  partner,  Moore,  paid  the  defendant  the 
debt  due  to  him  in  money  which  he  had  taken  out  of  the 
partnership  fund,  it  would  have  presented  a  different  ques- 
tion. Such  a  payment  would  have  been  valid  in  the  ab- 
sence of  all  proof  that  the  defendant  knew  that  the  money 
of  the  firm  had  been  thus  misapplied.  In  such  case  there 
would  have  been  ground  for  presuming  that  the  transac- 
tion was  fair,  and  that  the  debt  had  been  paid  out  of  the 
private  funds  of  the  partner  indebted." 

This  leading  precedent  presents  two  phases  of  the  pres- 
ent case:  the  partner  Moore  and  the  partner  Peabody  were 
members  of  the  plaintiffs'  firms,  resjMJctively,  as  managers, 
to  receive  their  proportion  of  the  profits,  and  neither  jpined 
in  the  action  for  the  recovery ;  for  the  non-joinder,  in  the 
precedent,  the  plaintiff  was  cast. 

In  the  case  of  Ganesvoort  v.  Williams  and  Johnson,  14 
Wendell,  187,  the  same  principle  was  again  reviewed  and 
maintained,  by  the  same  court,  at  Utica,  in  1835,  "that 
where  one  partner  of  a  mercantile  firm  gives  a  note  in  the 
name  of  his  firm  for  his  individual  debt,  the  assent  of  the 
other  partner  may  be  implied  from  the  facts  and  circum- 
stances; an  express  assent  need  not  be  shown."     Nelson, 
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J.,  in  delivering  the  opinion^  said:  "Prima  facie,  the  exe- 
cution of  the  bill  or  note  in  the  name  of  the  firm  by  one 
partner  binds  the  whole.  The  burden,  therefore,  of  prov- 
ing a  presumptive  want  of  authority,  and  of  course  fraud, 
for  that  necessarily  follows,  lies  upon  the  copartners.  We 
hold  that  the  fact  of  the  paper  of  the  firm  being  given  out 
of  the  partnership  business  by  one  member,  is  presumptive 
evidence  of  the  want  of  authority  lo  bind  the  other  mem- 
bers of  the  firm ;  and  if  the  person  taking  it  knows  the 
fact  at  the  time,  he  is  chargeable  with  notice  of  want  of 
authority,  and  guilty  of  concurring  in  an  attempted  fraud 
upon  the  other  partners.  Why  should  the  partners  l)e 
bound  at  all  when  the  paper  is,  in  fact,  signed  without 
their  authority?  This  is,  no  doubt,  against  general  prin- 
ciples, and  involves  the  injustice  of  subjecting  a  person  to 
answer  for  an  act  of  another  to  which  he  never  assented. 
The  answer  is  founded  upon  the  law  merchant.  By  en- 
tering into  the  partnership  each  reposes  confidence  in  the 
other,  and  constitutes  him  a  general  agent  as  to  all  the 
partnership  concerns ;  and  the  inconvenience  to  commerce, 
if  it  were  necessary  that  the  actual  consent  of  each  partner 
should  be  obtained,  or  that  it  should  be  ascertained  that 
the  transaction  was  for  the  benefit  of  the  firm  in  the  ordi- 
nary transaction  of  their  business,  suggested  the  rule,  that 
the  act  of  one,  when  it  has  the  appearance  of  being  on 
behalf  of  the  firm,  is  considered  the  act  of  the  rest,  and 
whenever  a  bill  is  drawn,  accepted,  or  endorsed  by  one  of 
several  partners  on  behalf  of  the  firm,  during  its  continu- 
ance, which  comes  into  the  hands  of  a  bona  fide  holder, 
the  partners  are  liable  to  him,  thougli  in  truth  one  partner 
only  negotiated  the  bill  for  his  own  benefit,  without  the 
consent  of  the  copartners.  Cliitty  on  Bills,  30.  Swan  v, 
Steele,  7  East,  210. 

"There  appears  never  to  have  been  a  doubt  in  England, 
or  in  this  state,  in  any  of  the  cases  cited,  but  that  all  the 
partners  are  bound  unless  the  bona  fides  can  be  impeached. 
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What  shall  amount  to  an  impeachment  is  oftentimes  di!:5- 
pnted^  and  in  England  seems  to  rest  very  much  upon  the 
circumstances  of  the  case.  There  is  more  uniformity  and 
precision  in  the  application  of  the  rule  here.  It  is  un- 
doubtedly the  practice  of  mercantile  firms  to  endorse  the 
bank  paper  of  each  other  by  the  hand  of  any  one  of  the 
members.  Upon  a  strict  application  of  the  rule  in  this 
court,  and  upon  some  of  the  cases  in  England,  such  paper 
would  not  bind  the  firm,  if  the  bank  had  knowledge  of  the 
facts.  It  is  not  within  the  purpose  and  business  of  a  mer- 
cantile firm  to  endorse  paper  for  their  neighbors.  Such 
business  is  not  within  the  contemplation  of  the  partner- 
ship, and  therefore  no  authority  is  to  be  implied  or  at- 
tached to  any  one  of  the  members.  It  might  well  alarm 
the  community  to  lay  down  the  positioti  that  the  partner- 
ship endorsement  of  accommodation  paper  by  one  of  the 
firm,  for  any  person  that  might  ask  him,  would  be  binding 
upon  all,  whether  the  holder  knew  the  facts  or  not.  Even 
the  authority  of  one  partner  to  sign  bills  and  notes  for  the 
firm  when  interested  is  only  implied,  and  rflay  be  rebutted 
by  notice.  Chitty  on  Bills,  33.  It  would  be  a  strange 
implication  of  authority  where  the  firm  had  no  interest. 
But  if  it  should  appear  that  a  house  was  in  the  habit  of 
endorsing  at  the  bank,  or  elsewhere,  for  another,  such 
general  course  of  dealing  would  be  sufficient  evidence  of 
authority  from  all  the  members  of  the  firm,  and  such  use 
of  it  by  one  would  bind  all.  Duncan  t\  Loimides  and 
Bateman,  3  Camp.,  478.  The  authority  would  not  flow 
from  the  partnership,  but  from  facts  and  considerations 
independently  of  it.  Lord  Eldon,  in  Ex  parte  Bonbonua, 
considered  that,  in  many  cases  of  partnership  and  dif- 
ferent private  concerns,  it  is  frequently  necessary  for  the 
salvation  of  the  partnership  that  the  private  demand  of 
one  partner  should  be  satisfied  at  the  moment;  for  the 
ruin  of  one  partner  would  spread  to  the  others,  who  would 
rather  let  him  liberate  himself  by  dealing  with  the  firm 
than  to  be  subject  to  disaster." 
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I  should  not  have  extended  the  citation  to  the  English 
opinion  as  carrying  any  particular  weight  in  the  present 
case^  as  it  tends  to  an  extension  of  the  acknowledged 
American  rule  to  that  of  a  general  liability  of  the  firm. 
But  it  is,  however,  a  pertinent  observation,  and  may  be 
considered  in  ascertaining  from  the  course  of  dealing  and 
common  practice  of  the  plaintiffs,  before  and  after  the 
transaction  involved,  whether  an  implied  assent  is  not  to 
be  inferred  in  this  case. 

In  the  leading  modern  case  of  Locke  v,  Lewis,  124  Mass., 
1,  1879,  it  was  held  that  "a  sale  by  a  partner,  in  payment 
of  his  own  debt,  of  goods  which  are  in  fact  goods  of  the 
paiitnership,  but  so  entrusted  to  him  as  to  enable  him  to 
deal  with  as  his  own,  and  to  induce  the  public  to  believe 
to  be  his,  which  the  creditor  receives  in  good  faith,  and 
without  notice  that  they  are  the  goods  of  the  partnership,  is 
valid  as  against  the  partnership  and  its  creditors." 

Justice  Gray,  in  this  opinion,  cited  and  reviewed  the 
most  noted  precedents,  from  that  of  the  first  reported  case 
of  Stacey  and  Ross  v,  Decey,  2  Esp.,  469,  in  which  Lord 
Kenyon  held  (in  1789),  "that  the  defendant's  claim  against 
Koss  only  was  a  valid  set-off  to  the  plaintiffs  for  partner- 
ship goods  sold  in  the  name  of  Koss ;  that  the  plaintiffs 
had  subjected  themselves  to  it  by  holding  out  false  colors 
to  the  world  by  permitting  Ross  to  appear  as  sole  owner." 

In  reviewing  that  of  Rogers  v,  Batchelor,  12  Peters, 
221,  in  which  Judge  Story's  views  were  carried  beyond 
former  opinions  in  favor  of  absent  and  silent  copartners,  to 
the  effect  "that  their  title  to  the  property  is  not  divested  in 
favor  of  the  separate  creditor,  whether  he  knew  it  to  be 
partnership  property  or  not,"  relieving  the  partners  of 
caution  and  burdening  the  creditor  with  risk — of  this  ex- 
treme doctrine  Justice  Gray  says :  "  With  all  deference  to 
the  opinion  of  so  eminent  a  jurist,  we  are  compelled  to 
think  that  in  this  instance  he  overlooked  the  distinction 
between  the  acts  of  one  who  undertakes  to  dispose  of  prop- 
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erty  In  his  possession,  without  title  or  authority  from  the 
owner,  and  acts  of  one  who,  having  authority,  is  guilty  of 
fraud  or  abuse  in  the  mode  of  exercising  it.  In  the  for- 
mer case  no  title  can  pass,  and  it  is  immaterial  whether  the 
other  party  acted  in  good  faith  or  had  knowledge  of  the 
want  of  authority.  In  the  latter  case  the  principal  is 
bound  to  the  extent  of  the  apparent  authority  of  his  agent, 
notwithstanding  any  violation  of  duty  or  right,  unless  the 
other  party  knew  of  the  agent's  breach  of  duty.  This  dis- 
tinction is  elementary  in  the  law  of  agency,  as  has  been 
pointed  out  in  the  fullest  manner  by  the  same  learned 
judge,  when  eluddating  the  principles  of  agency  and  part- 
nership. In  the  commentaries  on  partnership,  though  the 
opinion  in  the  case  which  relates  to  this  subject  is  printed 
St  length  in  a  note,  the  text  does  not  correspond  to  it,  and 
the  case  is  only  referred  to  in  support  of  other  propositions. 
How  the  nature  of  the  transaction  can  put  the  creditor  upon 
inquiry,  or  show  negligence  upon  his  part,  if  he  does  not 
know  and  has  no  means  of  knowing  that  the  property 
transferred  to  him  by  one  partner  is  partnership  property, 
it  is  difficult  to  understand.'^ 

Upon  a  careful  examination  of  the  cases  referred  to  by 
Judge  Story,  in  Rogers  v»  BatcheloTy  1  cannot  find  even 
the  slightest  expression  of  an  opinion  that  the  title  in  the 
property,  or  payment  for  property,  would  not  pass  to  the 
private  creditor,  if  he  did  not  know  it  to  belong  to  the 
partnership ;  but,  on  the  contrary,  there  are  pointed  sug- 
gestions and  substantial  grounds  to  maintain  that  it  would. 

In  Greeley  v.  Wyeth,  10  N.  H.,  15,  Chief  Justice  Parker 
held,  '^that  one  partner  might  appropriate  to  his  own  use 
goods  received  in  consideration  of  property  or  services  of 
the  partnership,  without  subjecting  the  party  from  whom 
he  received  it  to  an  action  in  favor  of  the  partnership ; 
that  what  disposition  he  made  of  the  money,  or  of  specific 
articles  which  he  received  for  work  and  labor,  or  materials, 
was  a  matter  between  him  and  his  partner;  and  that  the 
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latter,  by  entering  into  partnership  with  him,  trusted  him 
thus  far,  and  must  look  to  the  partnership  account  for 
remuneration/' 

The  precise  point  before  the  court,  in  this  instance,  the 
payment  of  a  bank  check  to  the  creditor,  does  not  appear 
in  the  cases  cited.  The  principle  of  payment  to  creditor, 
however,  must  remain  the  same,  though  the  circumstances 
be  changed  by  a  cash  payment  of  the  defendant's  debt, 
which,  it  has  been  said,  creates  additional  presumptions  in 
his  favor.  Every  check  is  presumed  to  be  given  for  value 
received ;  they  are  payable  without  grace,  and  are  an  abso- 
lute appropriation  of  so  much  money  in  the  bank  to  the 
holder.  Murray  v,  Judah,  6  Cowen,  490.  The  claim  of  the 
misapplication  of  the  bank  account,  under  this  payment, 
must,  therefore,  be  brought  home  to  the  actual  notice  and 
knowledge  of  the  defendant  to  entitle  the  plaintiffs  to 
recover. 

The  most  recent  writer  on  the  law  of  limited  partner- 
ships. Bates,  167  (1886),  treating  of  the  rights  and  pow- 
ers of  assignees  in  cases  of  insolvency,  holds,  "that  in 
many  of  the  states  the  doctrine  that  he  represents  the 
debtors  and  not  the  creditors  would  be  repudiated,  for  he 
is  generally  allowed  to  attack  fraudulent  conveyances.  A 
payment  of  the  private  debt  of  one  partner  is,  however, 
not  a  fraudulent  conveyance,  and  the  question  would  arise 
in  such  states,  could  the  partners  themselves  bring  such 
suit?  The  answer  is  to  be  found  in  the  general  law  of 
partnership:  First,  if  such  use  of  the  assets  was  the  act 
of  all  the  partners,  they  cannot  undo  it;  it  is  a  lawful  con- 
version of  joint  into  separate  assets.  Second,  if  the  act 
is  that  of  one  partner  alone,  or  less  than  all,  it  is  a 
misappropriation  as  to  those  hot  consenting.  And  liere  the 
courts  divide,  some  holding  to  the  technical  law  that  as  all 
the  partners  must  be  plaintiffs,  the  wrong-doer  is  one  of 
those  seeking  to  avoid  his  own  act,  which  cannot  be;  oth- 
ers finding  reason  to  get  away  from  this  technical  rule,  as^ 
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that  the  defeDdant  is  the  one  who  first  offers  to  show  the 
wrong-doing,  and  he  will  not  be  allowwl  to  do  this,  and 
therefore  the  action  lies.  Again,  if  the  payment  was  in 
money  of  the  firm,  it  may  be  lawfully  taken  by  the  sepa- 
rate creditor,  for  money  has  no  ear-marks.  Aod  in  Mas- 
sachusetts it  is  said  to  be  the  law  that  in  certain  cases  the 
creditor  who  received  other  property  than  money  can  retain 
it  in  a  limited  partnership  transaction.  Sec  Locke  v.  LewiSy 
124  Mass.,  1.'' 

From  what  we  have  gathered  of  expressed  opinion  and 
judicial  decision  as  to  the  law  of  partnerships  applicable  to 
this  action,  the  plaintiffs'  right  to  recover  would  seem  to 
depend  largely  on  the  facts  and  circumstances  tending  to 
.show  the  plaintiffs'  acquiescence  in  the  appropriation  of 
the  bank  check,  and  the  defendant's  knowledge  that  the 
drawer  had  neither  right  nor  interest  in  the  proceeds. 

It  will  not  be  doubted  that  the  partner  had  authority  to 
deliver  the  bank  check ;  his  agency  and  partnership  were 
sufficient  authority.  The  check  was  a  cash  payment  for 
household  goods,  incidental  to  livelihood,  subsequent  to 
partnership,  and  was  not  a  pre-existing  debt.  It  was  ot 
record,  debit  to  the  firm  and  credit  to  the  bank,  in  the 
plaintiffs'  accounts  with  both,  for  a  period  of  ten  months 
prior  to  the  dissolution  of  the  business.  For  this  period, 
then,  if  there  was  no  complaint  by  the  copartners,  it  is  to 
be  presumed  there  was  an  acquiescence  in  the  appropria- 
tion of  the  check.  It  is  not  alleged  that,  during  this  pe- 
riod, the  firm  and  the  managing  partner  were  not  in  accord, 
and  responsible  in  business  accounts  and  transactions  to 
each  other. 

The  plaintiffs  allege  "that  they  entered  into  partnership 
with  James  Peabody  for  the  purchase  and  shipment  of  grain 
only,  at  Fairmont  and  Geneva,  and  that  the  defendant 
knew  it."  They  further  allege  "that  the  said  Peabody 
purchased  of  the  defendant,  who  was  a  dealer,  $400  worth 
of  furniture  for  his  own  separate  use  and  benefit,  to  be 
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used  in  his  own  house^  all  of  which  the  defendant  knew." 
It  is  not,  however,  alleged,  nor  is  there  is  any  presump- 
tion for  it,  that  the  defendant  knew  tliat  Peabody  had  not 
a  lawful  title,  and  sufficient  interest  in  his  firm's  bank 
account  and  deposit  at  the  First  National  Bank  of  Fair- 
mont, when  he  received  and  endorsed  the  check  thereon. 
It  is  not  alleged  that  he  had  such  means  of  knowledge  of 
the  limited  partnership,  and  the  state  of  accounts  between 
the  drawer  of  the  check,  at  Fairmont,  and  the  plaintiffs 
in  a  distant  state,  as  to  charge  him  with  notice  of  the  ab- 
sence of  authority.  It  is  admitted  that  his  interest,  as 
manager,  was  that  of  a  proportion  of  the  profits  of  the 
firm  in  the  grain  trade.  The  extent  or  limit  of  that  inter- 
est it  was  not  competent  for  the  dealers  of  Fairmont  or 
the  public  to  resolve.  That  it  was  important  or  consider- 
able, it  is  not  doubtful  that  dealers  and  the  public  might 
be  inclined  to  accept  to  their  disadvantage,  unless  there  was 
evidence  to  the  public  of  the  rights  and  responsibilities  of 
the  individual  partners  in  the  firm.  The  statute  book  has 
supplied  this  authority. 

The  27th  Sec.,  Chap  65,  title,  partnership,  of  the  statute 
laws  (1885)  provides  that,  any  association  of  persons  under 
a  firm,  not  incorporated,  shall  have  recorded  in  the  county 
derk's  office  of  the  county  wherein  their  place  of  business 
is  located,  a  certificate  signed  by  each  member  of  the  as- 
sociation, showing  the  general  nature  of  their  business,  a 
certified  transcript  of  which  shall  be  prima  facie  evidence 
in  any  court  in  the  state  of  any  of  the  facts  therein  set  forth. 

No  such  evidence  of  legal  notice  to  the  public  has  been 
produced.  None  such  is  alleged  to  exist.  Local  dealers 
and  the  public  cannot,  therefore,  be  said  to  have  had  such 
notice  as  would  oblige  them,  in  every  transaction  with  the 
manager  of  the  firm,  to  be  mindful  of  the  caveat  of  the 
horse  dealer  for  their  own  self-protection. 

But  whether  these  l^al  presumptions  incline  the  weight 
of  authority  to  discharge  the  defendant's  liability  under 
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the  facts  and  circumstances  presented^  need  not  further  be 
considered.  The  direct  issue  submitted  is  that  of  the  suf- 
ficiency of  the  cause  of  action  as  pleaded.  We  find  that 
it  is  not  alleged  by  the  plaintiffs  that  their  partner,  Pea- 
dody,  was  insolvent  during  the  partnership^  or  was  without 
sufficient  interest  in  the  bank  deposit,  on  account  of  the 
profits  of  the  firm,  to  have  paid  the  amount  of  the  check, 
or  that  the  same  was  paid  from  the  plaintiff ^s  sole  deposit 
without  deduction  or  settlement  from  the  copartners'  pro- 
portion of  the  profits  at  the  dissolution  of  the  firm,  ten 
months  subsequent  to  the  date  of  the  check.  Nor  is  it  al- 
lied that  the  bank  paid  it.  It  is,  therefore,  possible,  under 
the  pleadings,  if  the  plaintiffs  maintain  this  action,  that  they 
have  already  been  paid  the  amount  of  the  check,  and  that 
they  have  not  suffered  on  that  account;  that  they  still  have 
a  l^al  defense  against  its  collection,  and  that  they  have 
preserved  a  separate  chose  in  action  against  their  copartner^ 
by  not  joining  him  in  this,  and  that,  therefore,  to  main- 
tain the  present  action  would  be  putting  the  defendant  to 
greater  disadvantage  in  his  defence  than  can  be  justified 
towards  an  innocent  vendor  without  notice  and  not  charged 
with  collusion. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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AuLTMAN,  Miller  &  Co.,  plaintiffs  in  error,  v. 
Michael  Leahey,  defendant  in  error. 

1.  Trial :    motion  fob  a  new  tbial  :    questions  considebed 

BY  XBIAL  coUBT.  A  qaestion  raised  and  presented  only  by  a 
motion  for  a  new  trial,  made  after  the  expiration  of  three  days 
after  the  yerdict  or  decision,  or  by  an  amendment  made  after 
such  three  days  to  a  motion  previously  filed  in  any  case  not 
specially  excepted  by  the  provisions  of  section  316  of  the  code, 
should  not  be  considered  by  the  trial  court,  and  if  it  is,  such 
consideration  will  not  be  held  binding  by  this  court. 

2.  The  Evidence  considered,  and  Held,  To  sustain  the  verdict  and 

judgment. 

Error  to  the  district  court  for  Cuming  county.  Tried 
below  before  Crawford,  J. 

M,  McLaughlin  and  C.  C.  McNish,  for  plaintiffs  in  error. 

WUbur  F,  Bryant  and  Thomas  M,  Franae,  for  defend- 
ant in  error. 

Cobb,  J. 

This  action  was  brought  on  error  from  the  district  court 
of  Cuming  county. 

The  plaintiffs  filed  their  petition  December  6,  1884,  in 
the  court  below,  as  an  incorporated  company  under  the 
general  statutes  of  Ohio,  engaged  in  manufacturing  agri- 
cultural implements  and  machinery  at  Akron,  Ohio. 

They  allege  that,  on  July  23,  1884,  by  their  agent,  J. 
E.  Melcher,  they  sold  and  delivered  to  the  defendant,  at 
his  instance  and  request,  one  "Buckeye  Cord  Binder,"  for 
two  hundred  and  thirty  dollars;  that  the  same  was  worth 
that  sum ;  that  the  defendant  agreed  to  pay  that  sum  for 
the  same,  which  he  has  failed  and  refuses  to  do,  for  which 
suit  is  brought. 
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The  defendant  answered,  denying,  generally  and  specially, 
that  the  plaintiffs  were  a  corporation  doing  business  as  al- 
lied, or  that  the  "Buckeye  Cord  Binder"  described  was 
worth  the  sum  alleged,  and  set  up  that  it  was  of  no  value 
whatever. 

There  was  a  trial  to  a  jury,  With  a  verdict  for  the  defend- 
ant and  judgment  against  the  plaintiffs  for  costs. 

The  plaintiffs^  motion  for  a  new  trial  was  heard  in  the 
court  below  and  overruled,  and  the  case  brought  here  on 
the  following  assignments : 

I.  The  verdict  is  not  sustained  by  sufficient  evidence. 

II.  The  verdict  is  contrary  to  law. 

III.  The  verdict  is  contrary  to  the  first,  second,  third, 
and  fourth  instructions  of  the  court  to  the  jury. 

III.  For  errors  of  law  occurring  at  the  trial,  which  were 
excepted  to  by  the  plaintiff. 

The  first  attention  to  be  paid  to  the  assignments  is  that 
of  the  plaintiffs'  application  to  the  court  below  for  a 
rehearing. 

It  appears  from  the  record  that  the  motion  was  formally 
made  December  16th,  after  the  verdict  and  before  judg- 
ment; that  on  the  18th,  following,  the  plaintiff  moved  to 
amend  the  motion  for  a  new  trial,  by  interlining  and  insert- 
ing the  following  words  and  figures:  " III.  The  verdict 
is  contrary  to  the  Ist,  2d,  »3d,  4th  of  the  instructions  of  the 
court,"  which  amendment  was  granted,  and  which  was  ex- 
cepted to  by  the  defendant.  It  is  thus  that  two  separate 
assignments  appear  as  No.  3,  which  is  only  significant 
of  an  irr^ularity  to  be  inquired  into,  under  the  exception 
to  it  by  the  defendant.  Is  it  such  an  irregularity  as  to 
preclude  its  consideration  under  the  motion  for  a  new 
trial? 

Section  316  of  the  civil  code  of  procedure  provides 
that,  ''  the  application  for  a  new  trial  must  be  made  at  the 
term  the  verdict  is  rendered,  and,  except  for  the  cause  of 
jiewly  discovered  evidence,  shall  be  within  three  days  after 
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the  verdict  was  rendered,  unless  unavoidably  prevented.'^ 
This  amendment  embodies  a  new  and  definite  assignment 
of  error.  It  was  not  made  until  the  fourth  day  after  the 
verdict  was  rendered,  after  the  expiration  of  the  time 
limited  by  the  code,  without  the  finding  by  the  court  that 
the  plaintiff  "was  unavoidably  prevented'^  from  a  compli- 
ance with  the  statute,  as  a  palliation  for  the  amendment. 
Is  it  not,  therefore,  to  be  rejected?  If  it  may  be  said  that 
the  application  was  made  within  the  statutory  limit,  and 
that  the  right  of  amendment  to  pleadings  is  inherent  in 
the  court,  rendering  this  amendment  consubstantial  with 
the  original  assignments,  it  may  also  be  suggested  that  the 
amendment  was  an  apparent  necessity  in  bringing  the 
application  within  the  rule  that,  "  the  trial  court  be  specifi- 
cally called  to  each  alleged  error,  in  a  motion  for  a  new 
trial,  and  the  same  be  also  specifically  pointed  out  to  the 
supreme  court  in  the  petition  in  error,"  and  without  which 
the  original  all^ations  were  too  incomplete  and  insufficient 
to  support  the  vague  contentions  of  error  presented 
to  the  court.  The  amendment  comprised  substantially 
the  whole  of  error  assigned.  It  does  not  seem,  there- 
fore, to  have  been  competent  for  the  court  to  have  ex- 
tended the  time  limited  by  the  code,  by  the  allowance 
of  a  substitute,  as  an  amendment,  after  the  expiration  of 
the  three  days  appointed,  after  the  verdict.  The  authority 
of  the  legislature  to  regulate,  by  the  code,  applications  for 
new  trials,  will  not  be  disputed.  It  has  done  so  in  a  man- 
datory provision.  This  amendment  is  no  less  than  an 
infraction  of  it.  It  is  an  improper  suspension  of  the  rule 
of  the  code  to  counsel,  "  be  ye  also  ready." 

This  opinion  was  expressed  by  this  court,  in  a  like  case, 
as  early  as  the  October  term,  1877,  in  the  action  of  J'ba?  t;. 
Meacham,  6  Neb.,  530,  when  it  was  held  that  the  statute 
requiring  a  motion  for  a  new  trial  to  be  made  within  three 
days  after  the  rendition  of  the  verdict  (except  on  newly 
discovered  evidence),  is  mandatory ;  and  if  the  motion  is 
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afterwards  made,  it  is  of  no  avail  to  the  party  filing  it. 
This  authority  is  deemed  sufficient  to  overrule  the  third 
assignment  as  to  the  specific  errors  of  the  separate  instruc- 
tions to  the  jury.  There  is  other  authority  to  support  it. 
It  was  so  ruled  in  Munch  v.  WUHafnaon,  24  Cal.,  170, 
under  section  1182  of  the  code  of  that  state,  and  in  WU^ 
liam^  Oaae,  5  Mo.,  254. 

But  when  we  further  examine  the  instructions  to  the 
jury,  in  the  light  of  the  evidence  adduced,  there  would 
seem  to  be  no  sufficient  grounds  for  a  new  trial  from  error, 
partiality,  or  unfaimeas  of  instructions. 

The  cause  of  complaint  is  evidently  the  verdict  of  the 
jury  rather  than  the  ruling  of  the  court,  who  charged  as 
follows : 

'^  I.  The  plaintifi*  brings  its  action  to  recover  the  sum 
of  $230  with  interest  at  seven  per  cent  from  July  21st, 
1884,  which  it  alleges  is  due  it  from  the  defendant  for  a 
reaper  sold  and  delivered  to  defendant.  Plaintiff  also 
alleges  that  it  is  a  corporation  duly  organized  and  existing 
under  the  law.s  of  the  state  of  Ohio.  The  defendant  denies 
that  the  plaintiff  is  a  corporation  as  alleged,  but  admits  the 
sale  and  delivery  of  the  reaper,  and  at  the  agreed  price  as 
allied  in  the  petition,  but  alleges  that  the  reaper  was  en- 
tirely worthless,  and  hence  is  not  liable  for  the  price  agreed 
upon,  and  ought  not  to  be  required  to  pay  anything  because 
of  the  worthlessness  of  the  reaper,  and  these  are  the  issues 
you  are  to  try  and  determine. 

'^  II.  The  burden  of  proof  is  upon  the  plaintiff,  and  it 
must  satisfy  you,  by  a  fair  preponderance  of  the  evidence, 
that  it  was  and  is  a  corporation  as  alleged  in  the  petition, 
and  if  it  has  failed  to  do  so  it  cannot  recover  in  this  action. 

"  III.  The  burden  of  proof  is  upon  the  defendant,  and 
he  must  satisfy  you,  by  a  fair  preponderance  of  the  evidence, 
that  the  reajjer  was  worthless,  before  he  can  defeat  a  recov- 
ery in  this  action,  having  admitted  the  sale  and  purchase, 
jiiid  price  agreed  to  be  paid.  The  plaintiff  is  entitled  to 
19 
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recover  unless  the  defendant  has  shown  by  the  evidence 
that  the  reaper  was  of  no  value,  as  alleged. 

"  IV.  If  you  find  from  the  evidence  that  the  defendant 
liad  an  opportunity  to  and  did  inspect  and  try  the  reaper 
before  purchasing  it,  or  if  after  trying  the  machine  he  pur- 
cliased  it,  then  he  is  liable  for  the  agreed  price,  whether  the 
machine  was  good  or  bad,  unless  it  afterwards  proved  or 
turned  out  to  be  worthless  by  reason  of  some  defect  that 
was  concealed  or  not  perceptible  at  the  time  of  purchase; 
but  if  the  purchase  was  made  before  trial,  then  defendant 
will  not  be  liable  for  the  agreed  price,  if,  upon  a  fair  trial, 
and  without  fault  of  the  defendant,  the  machine  proved  to 
be  worthless." 

The  question  remaining  to  be  considered  is,  that  of  the 
weight  of  evidence  to  the  jury,  or,  is  the  preponderance  of 
testimony  for  the  plaintiff,  and  against  the  verdict,  so  clear, 
obvious,  and  decided  that  the  judgment  should  be  reversed? 

The  defendant  contends  that  when  a  trial  court  overrules 
a  motion  for  rehciiring,  the  verdict  of  the  jury  will  not  be 
set  aside,  if  there  is  evidence  to  support  it. 

The  proper  rule  was  authoritatively  expressed  in  the 
opinion  delivered  by  the  chief  justice,  in  Roberts  v,  Swearin- 
gen,  8  Neb.,  372,  that  '*  the  finding  of  the  court,  when 
substituted  for  a  jury,  is  entitled  to  the  same  weight  as  a 
verdict ;  that  the  mere  difference  of  opinion  between  court 
and  jury  will  not  warrant  setting  the  verdict  aside;  but 
where  either  is  clearly  wrong,  the  result  should  be  set 
aside,  and  that  such  had  been  the  uniform  holding  by  this 
court  from  our  organization  as  a  state."  By  this  rule  the 
inquiry  is  to  be  made  of  the  weight  and  preponderance  of 
the  evidence,  and  the  impropriety  of  the  verdict. 

The  plaintiff,  on  the  trial,  first  introduced  the  testimony 
of  the  witness  McCarger — that  he  resided  at  Council  Bluffs; 
was  acquainted  with  the  plaintiff,  who  resides  at  Akron, 
Ohio ;  that  plaintiff's  business  is  the  manufacture  and  sale 
of  the  Buckeye  harvester,  reaper,  and  mower;  tliat  these 
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machines  were  sold  in  1884  by  J.  E.  Meleher,  at  Wisner, 
Nebraska;  that  Meleher  was  the  agent  of  plaintiff  for 
Wisner  and  vicinity  that  year ;  that  witness  was  the  gen- 
eral agent  for  the  state  of  Nebraska. 

The  original  certificate  of  association  of  Aultnian,  Miller 
A  Co.,  under  an  act  to  provide  for  the  creation  and  regula- 
tion of  incorporated  companies,  and  to  create  and  regulate 
manufacturing  companies  in  the  state  of  Ohio,  passed  May 
1,  1852,  was  introduced  and  admitted  in  evidence,  to  which 
the  defendant  excepted. 

The  w^itness  Meleher  followed,  and  testified,  substan- 
tially, that  he  sold  the  McCormick  and  Buckeye  bindera, 
mowers,  and  table  rakes  for  Aultman,  Miller  &  Co.,  Akron, 
Ohio,  in  1884,  at  Wisner,  Nebraska;  that  he  sold  to  the 
defendant,  on  July  23,  1884,  a  Buckeye  binder.  That 
was  the  date  that  it  was  closed  up,  but  there  was  some  talk 
of  a  sale  before  that  date.  The  agreement  between  defendant 
and  witness  was,  that  he  should  pay  $100  cash,  and  $135  in 
notes ;  that  witness  was  to  give  him  $10  worth  of  twine, 
which  would  put  the  machine  at  $235  ;  then  there  was  to 
be  $5  discount,  if  he  should  pay  the  $100  cash,  otherwise 
it  was  $240  for  the  machine.  The  defendant  said  that 
would  be  all  right,  if  we  could  make  everything  work  all 
right.  If  he  took  the  machine  out  and  found  out  that  it 
did  good  work  he  would  keep  it.  It  was  taken  out  and 
tried.  We  tried  it,  says  the  witness,  two  rounds,  on  a 
piece  of  oats  first,  and  then  took  it  into  a  wheat  field,  and 
made  two  rounds  there.  He  was  perfectly  satisfied  with 
the  work  the  machine  did  that  day.  He  said  that  it  was 
better  than  he  ever  expected  the  machine  to  work  in  that 
kind  of  grain.  After  it  was  through  cutting  witness  said, 
"  Then  I  will  expect  you  to  keep  the  machine."  To  which 
he  replied,  "  Yes,  I  will  keep  the  machine  here."  This  was 
after  the  trial  was  made. 

On  cross-examination  the  witness  further  testified  that 
the  first  talk  with  defendant  about  this  machine  was  May 
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1^  1884;  when  defendant  came  in  and  talked  of  buying  a 
mower  and  hay  rake  for  $100,  payable  October  Ist,  but  it 
was  paid  before  that  time.  He  said  he  Svas  going  to  buy 
a  binder,  and  if  we  would  make  him  the  mower  and  rake 
at  $95  he  would  give  us  the  first  chance  on  the  binder. 
The  next  conversation  was  just  before  the  field  trial  came 
off,  in  the  shoe-shop  of  Jorgan,  who  was  present.  Witness 
said  to  defendant,  "  I  have  your  machine  all  ready  to  take 
out  with  you.^^  He  replied,  "  I  have  never  bought  a  binder 
of  you ;  I  expect  to  get  one  of  Mr.  Cones,"  when  witness 
said,  "  That  is  a  funny  way  to  treat  me;  you  have  been  an 
old  customer  of  mine,  and  I  have  been  selling  to  you  all 
the  time,  and  I  would  like  to  have  a  chance  of  selling  you 
a  binder."  He  then  replied,  "I  have  heard  so  much  from 
Mr.  Cones  and  his  machine  that  I  believe  the  Deering  is 
the  best  machine."  Witness  said,  "  I  would  like  to  have 
a  chance  to  show  my  machine  alongside  of  the  Deering,  or 
any  other  in  the  field,  and  would  like  to  sell  you  one." 
Witness  told  him  that  it  would  do  as  good  work  as  any 
other  machine,  to  which  defendant  replied,  "If  you  will  do 
that  it  is  all  right;  I  will  take  back  what  I  said  about  the 
Deering." 

Q.  Didn't  you  say  that  you  would  show  it  to  be  better 
than  any  other  machine,  or  you  would  not  ask  him  to  take 
it? 

A.  Yes,  sir;  or  any  other  machine.  It  would  not  make 
any  difference  whose  machine  it  was. 

Q.  Didn't  you  tell  him,  in  order  to  make  the  bargain 
as  good  as  to  buy  the  Deering,  that  you  would  throw  in 
$10  worth  of  twine? 

A.  It  was  at  the  time  I  was  driving  "out  to  start  the 
machine  that  I  promised  him  ten  dollars'  worth  of  twine. 

Q.  Didn't  you  afterwards  take  pay  for  that  twine,  in 
money  ? 

A.  Yes,  sir.  He  claimed  that  he  would  not  pay  for 
the  machine,  but  would  pay  for  the  twine.     I  took  the 
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money,  because  the  twine  I  had  to  pay  for  out  of  my  own 
pocket,  and  the  binder  I  didn't  have  to. 

Q.  When  you  went  out  there,  as  stated,  did  you  not 
go  for  the  purpose  of  trying  the  machine,  for  the  purpose 
of  letting  the  defendant  see  which  he  liked  the  best? 

A.  Yes,  sir;  because  the  defendant  had  promised  me 
that  if  the  machine  did  as  good  work  as  the  other  he  would 
buy  of  me. 

Q.  Who  was  there  on  the  ground  besides  yourself,  the 
defendant,  and  your  brother  Fred? 

A.  There  were  quite  a  number,  probably  about  fifty 
fiirmers. 

The  defendant  was  sworn  and  examined  as  a  witness, 
and  testified  that  he  was  fifty-three  years  of  age;  that  he 
has  known  the  witness  Melcher  one  year,  the  first  of  April 
last ;  that  defendant  has  been  a  farmer  for  twenty-seven 
years,  and  has  harvested  grain  with  machinery  for  the  last 
seventeen  years. 

Q.  State  whether  you  are  acquainted  with  the  Buckeye 
cord  binder  or  reaper  the  plaintiff's  witness  testified  to 
bringing  to  your  farm  for  the  purpose  of  trial,  and  state, 
if  you  know,  the  value  of  it,  and  of  what  practical  use  it 
was? 

A.  I  am  well  acquainted  with  it;  I  don't  know  its 
value ;  it  was  of  no  use  to  me. 

Q.     Did  you  make  a  trial  of  the  machine  on  your  farm  ? 

A.  Yes ;  we  tried  the  machine  and  found  it  didn't  work 
to  satisfaction,  and  sent  word  to  Melcher,  and  he  sent  Her- 
man Lase  out;  then  it  failed  to  do  its  work.  We  tried  it 
day  after  day,  and  Melcher  came  out.  We  had  it  there 
€ight  or  nine  days,  and  there  was  not  a  day,  except  one, 
but  he  or  his  man  was  there  to  see  the  machine  and  try  to 
make  it  run.  He  kept  telling  me  there,  from  day  to  day,  that 
he  would  make  it  all  right.  He  admitted  that  he  knew  there 
was  something  wrong  with  the  machine,  and  once  I  asked 
him  what  he  was  going  to  do  about  it — that  all  I  asked 
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was  to  make  it  do  one  fair  and  square  day's  work,  and  then 
I  was  satisfied  with  it.  He  said  he  knew  there  was  some- 
thing wrong  with  it,  but  for  me  to  work  it,  and  work 
away,  and  he  would  send  to  the  company  and  tell  them 
about  it,  and  see  what  was  the  matter,  and  then  he  would 
fix  it  all  right.  After  awhile  he  came  out  and  said :  '^  I 
have  heard  from  the  company,  and  they  say  that  there  must 
be  some  part  of  the  machine  that  is  put  together  wrong, 
but  I  am  satisfied  that  the  machine  is  put  together  all 
right.  It  is  the  fault  of  your  grain  that  you  are  trying 
to  cut;  no  cord  binder  in  the  world  will  cut  that  grain.  If 
you  will  get  any  machine  in  the  world  that  will  cut  that 
grain,  and  bind  it,  the  McCormick  wire  binder  excepted, 
I  will  make  you  a  present  of  that  machine."  Witness^ 
said,  ^^I  don't  want  it  as  a  present;  I  would  not  take  it  as 
a  present."  He  said  he  would  be  pleased  if  I  would  get 
a  machine  that  I  could  try  in  this  grain  and  be  satisfied 
with  it,  to  which  I  replied  that  I  didn't  w^ant  my  grain  to 
go  uncut,  and  that  he  could  see  now  how  we  have  butchered 
it  for  the  last  ten  acres.  He  said,  ^'  You  know  that  no 
twine  binder  that  you  can  get  can  cut  that  grain ;  there  is 
no  twine  binder  made  that  can  cut  it." 

Witness  then  went  and  hired  his  neighbor.  Homer 
Graves,  with  his  machine,  and  he  came  and  cut  the  grain. 

Q.  State  whether  or  not  you  made  a  trial  with  this 
Buckeye  cord  binder  at  the  time  Mr.  Graves  was  cutting 
your  grain? 

A.  Yes,  my  son  did ;  right  behind  a  Deering  reaper,  and 
it  stuck  on  the  fifth  bundle.  Homer  Graves  run  the  Deer- 
ing reaper.  It  was  right  in  the  same  swath  aft^r  it ;  he 
cut  from  morning  till  noon  without  skipping  one  single 
bundle  on  that  piece  of  grain. 

Q.     How  did  the  Buckeye  machine  act  at  the  trial? 

A.  When  it  came  to  lift  over  the  grain,  before  it  came 
down  on  the  binder,  it  would  choke  right  up  there  and 
stick. 
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Q.     Would  it  bind  the  bundle? 

A.  It  could  not,  for  it  would  not  let  the  grain  down  on 
the  binder.  It  would  choke  up  there,  all  the  time,  before 
it  would  get  the  grain  down  on  the  binder.  We  spent 
about  nine  or  ten  days  cutting  what  ought  to  have  been 
done  in  four,  and  we  had  to  pay  for  cutting  part  of  grain 
then. 

Q.     Who  was  handling  this  machine? 

A.  My  oldest  boy;  it  was  the  first  self-binder  he  ever 
drove,  but  he  has  run  reapers  and  mowers  for  me  since  he 
was  nine  years  old. 

Q.     Did  Homer  Graves  take  any  part  in  this  trial  ? 

A.     No.  •  I  hired  him  to  cut  the  grain. 

Q.  State  whether  or  not  you  ofiFered  to  take  the  ma- 
chine back  to  Mr.  Melcher,  or  to  carry  it  where  he  wanted 
you  to? 

A.  Yes,  sir,  I  told  him  how  Mr.  Graves  cut  the  grain 
without  ever  so  much  as  sticking,  and  asked  if,  under  the 
circumstances,  should  he  expect  me  to  keep  that  machine? 
He  said,  ^^He  didn't  see  how  he  could  take  it  back,  it  would 
leave  him  in  a  bad  fix,  and  would  lose  his  agency  by  it.'' 
Witness  said,  "It  would  be  a  benefit  to  the  public  if  he 
should."  He  said  he  would  like  to  compromise  it,  and 
wanted  to  guaranty  that  the  machine  would  be  good  another 
year  and  do  good  work.  He  offered  the  guaranty  of  the 
company  to  that  effect,  which  witness  declined  to  accept. 
Witness  paid  him  $20  for  the  twine,  and  offered  to  pay  him 
for  every  hour  of  time  he  had  lost  by  it.  Witness  denied 
that  he  ever  at  any  time  told  the  agent,  Melcher,  that  the 
machine  worked  satisfactorily. 

Frank  Leahey  was  sworn,  examined,  and  testified  as  a 
witness,  that  he  is  a  son  of  the  defendant,  has  harvested 
with  machinery  and  mowers  since  he  was  nine  years  old  ; 
drove  the  team  on  the  trial  of  this  machine,  which  was  the 
first  binder  he  had  ever  run;  the  second  day  after  the 
trial  he  cut  wheat  with  this  machine,  which  cut  some  and 
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missed  a  good  many  bundles^  and  choked  a  good  deal  if 
any  weeds  or  good  heavy  grain  got  into  it. 

Q.     How  many  bundles  did  it  miss? 

A.  In  every  round  from  three  to  nine  or  ten,  and  a  dozen 
in  some  rounds.  It  might  go  an  odd  round  without  miss- 
ing any. 

Q.  What,  if  anything,  did  you  do  when  the  machine 
worked  in  this  way  ? 

A.  I  went  according  to  instructions,  changing  my  reel 
and  the  binder,  and  moving  the  butter,  and  so  on. 

Q.     Who  came  out  there  to  see  the  machine? 

A.  Herman  Lase  and  J.  E.  Melcher  came  there  several 
times.  Father  sent  for  them,  and  I  left  orders  myself  sev- 
eral times  to  send  for  them.  Mr.  Melcher  came  the  second 
or  third  day  after  the  trial,  when  he  was  sent  for,  and 
tinkered  around  the  machine  a  good  deal.  I  didn't  under- 
stand exactly  what  he  did  do;  he  said  he  changed  several 
things. 

Q.     Where  was  you,  and  what  doing? 

A.  I  was  in  the  field  trying  to  run  the  binder;  myself 
and  brother,  who  drove  the  lead  team.  I  was  on  the 
binder  all  of  the  time. 

Q.  State  whether  or  not,  on  July  25th,  at  your  fath- 
er's farm,  in  his  presence,  you  heard  J.  E.  Melcher,  the 
agent  of  the  plaintiff,  use  the  language,  "I  know  there  is 
something  wrong  with  that  machine,  I  cannot  make  it 
work,  I  have  written  to  the  company  and  told  them  about 
it,"  referring  to  the  machine  in  question,  or  did  he  use 
words  to  that  effect? 

A.     I  heard  him  say  so. 

Herman  Lase  was  sworn,  examined,  and  testified  as  a 
witness,  that  he  knows  the  defendant  and  J.  E.  Melcher; 
was  working  for  the  latter  in  1884  at  the  time  the  machine 
in  question  was  taken  to  the  defendant's  place  during  har- 
vest season ;  was  out  there  during  that  time ;  saw  the  ma- 
chine started,  and  saw   it  at  work  in  the  field,  and  saw  it 
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the  second  day  after  the  trial^  stopped  and  saw  that  it  was 
not  working  all  right,  nor  getting  along  well. 

Q.     State  to  the  jury  how  it  worked? 

A.  It  kept  missing  the  bundles ;  I  should  judge  from 
four  to  a  dozen  or  so  on  a  round.  Sometimes  it  didn't  miss 
but  two  or  three,  and  sometimes  one,  and  then,  again,  it 
would  miss  probably  a  dozen. 

Q.     Was  there  anything  else  wrong  with  it? 

A.  There  was  a  spring  that  was  not  working  right  on 
the  knotter;  I  went  out  next  morning  and  put  in  a  new 
spring  as  a  workman  of  Mr.  Melcher.  I  saw  it  a  number 
of  times;  in  the  first  it  bothered  with  the  binder,  the 
binder  would  skip  bundles;  at  the  last  it  kept  choking  up 
in  the  elevator. 

Q.     How  many  times  did  you  see  it? 

A.  From  thirty  to  forty  times,  could  not  state  exactly 
how  many. 

Q.  Did  the  machine  at  any  time  you  saw  it  there  do 
good  work? 

A.  It  did  pretty  fair  work  the  first  time  we  tried  it  for 
a  new  machine,  afterwards  it  didn't. 

Q.     Were  you  able  to  fix  it  to  do  good  work? 

A.  No,  sir.  I  worked  at  something  or  another,  to  see 
what  was  the  fault  of  it,  every  time  I  went  out  there. 

Q.     Was  there  something  the  fault  with  the  machine? 

A.  Certainly  there  was ;  the  binder  was  imperfect  and 
didn't  bind  every  bundle.  I  could  not  set  it.  I  tried 
every  way  imaginable.  Towards  the  last  it  choked  up 
in  the  elevator,  and  I  could  not  stop  it.  I  have  worked 
on  harvesting  machines  the  last  four  harvests. 

Homer  Graves  was  sworn  and  examined  as  a  witness, 
and  testified  that  he  knew  the  defendant,  lives  two  and  a 
half  miles  distant  from  him ;  lived  there  in  the  summer  of 
1884;  is  a  farmer,  was  raised  on  a  farm;  has  seen  a  great 
many  wheat  and  oat  fields,  have  raised  both,  and  have  cut 
and  seen  others  cut  grain;  saw  the  machine  in  question 
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work  at  a  distance,  as  it  was  trying  to  follow  witness 
up. 

Q.     What  kind  of  binders  have  you  seen  work? 

A.  I  have  seen  the  Deering  work,  and  the  Buckeye 
work. 

Q.     What  experience  have  you  in  running  a  binder? 

A.     Ever  since  I  have  been  here;  for  three  seasons. 

Q.  Tn  what  condition  did  you  find  the  fields  of  grain 
cut  by  this  machine  in  controversy? 

A.  I  didn't  see  any  fields  cut  by  it,  only  the  one  I  went 
and  finished  up ;  the  wheat  field ;  they  came  in  and  un- 
dertook  to  follow  me  around  -the  piece;  I  was  there  and 
saw  it. 

By  the  Court :  Did  you  see  the  machine  cut  the  field 
that  you  are  talking  about? 

A.     No,  sir.     I  saw  it  try  to  cut  part  of  it. 

Q.     How  did  it  cut  this  little  part  that  you  saw? 

A.  It  cut  it  and  left  it  in  great  big  piles;  they  had  to 
pile  it  out  of  the  way  before  they  could  get  around  it. 

Q.  How  many  times  did  you  see  tliem  try  that  ma- 
chine? 

A.  I  told  them  to  come  there  behind  me  and  try  the 
machine,  and  it  might  work,  but  they  only  went  one  or 
two  rounds,  and  their  machine  did  not  work.  It  choked 
up ;  the  grain  was  "scattered  where  they  took  it  out,  and 
would  not  bind.  I  was  driving  on  ahead,  and  would  look 
around,  purposely,  to  see  if  they  were  stopped  or  coming 
on. 

£.  G.  Maher  was  sworn  and  examined  as  a  witness^ 
and  testified,  that  he  is  twenty-nine  years  of  age;  resides  in 
Wisuer;  is  acquainted  with  the  defendant;  was  at  his 
place  during  the  harvest  of  1884;  saw  the  Buckeye  cord 
binder  at  work  there,  and  noticed  that  it  would  not  tie  the 
bundles ;  it  scattered  the  grain ;  witness  was  there  prol)- 
ably  half  an  hour,  as  an  insurance  agent,  to  insure  the 
defendant. 
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Cross-examined:  Noticed  probably  a  dozen  or  more 
bundles  that  it  had  missed  ;  he  stopped  and  tried  to  fix  it ; 
said  it  would  not  work.  It  dropped  off  the  loose  bundles 
and  scattered  them  on  the  ground. 

The  plaintiff's  counsel  submitted,  in  argument,  that  "the 
purchase  of  the  machine  having  been  admitted  in  pleading, 
it  devolved  on  the  defendant  to  prove  it  was  worthless,  to 
avoid  recovery." 

The  court  narrowed  the  trial  to  that  issue,  and  so  in- 
structed the  jury.  The  testimony  presented  shows  the  con- 
ditional terms  of  sale,  and  also  the  implication  to  the  jury 
in  support  of  the  verdict.  It  was  admitted  by  the*  sales- 
man, the  plaintiff's  agent,  that  the  machine  in  controversy 
was  to  be  as  good  as  any  other — "  that  he  could  show  it  to 
be  better  than  any  other  machine,  no  difference  whose  it 
was" — as  an  inducement  for  the  trial  and  purchase  of  it. 
Other  circumstances  tend  to  prove  that  the  sale  was  condi- 
tional, and  that  the  expressed  conditions  were  not  accom- 
plished. The  payment  for  the  twine  contributed  as  a 
substantial  element  of  the  sale,  and  the  new  conditions  of 
guaranty  proposed  are  not  significant  of  an  unconditional 
sale.  The  interest  of  the  agent  in  an  absolute  sale,  and 
the  bias  of  the  defendant  against  the  machine  itself,  or  the 
conditional  purchase  of  it,  were  facts  for  the  jury  in  w^eigh- 
ing  the  evidence  of  each.  The  testimony  of  four  credible 
witnesses  corroborative  of  the  defense  set  up  left  an  impli- 
cation of  the  worthlessness  of  the  machine  in  support  of 
the  verdict. 

In  view  of  the  evidence  as  to  the  facts  of  the  sale,  and  of 
the  practical  inutility  of  the  machine  on  trial  and  in  con- 
troversy, there  does  not  appear  to  be  such  a  preponderance 
of  testimony  in  favor  of  the  plaintiff  in  error  as  to  justify 
the  reversal  of  the  judgment.  Neither  does  it  appear  that 
the  verdict  was  clearly  wrong.  In  an  estimate  of  the  value 
of  agricultural  machinery  the  verdict  of  a  jury  would  seem 
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to  be  entitled  to  respect,  unless  ample  reasons  were  shown 
to  the  contrary. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  aooordingly. 

The  other  judges  concur. 


Franklin  W.  Brooks,  plaintiff  in  error,  v.  Abbie 
e.  dutcher,  defendant  in  error. 

1.  Instructions:  exceptions.  A  general  exception  of  one  sen- 
tence to  a  charge  to  the  jury  of  ten  paragraphs  of  instrnction, 
made  as  memorandum  at  the  dose  of  the  charge,  *Hhat  the 
defendant  excepts  to  each  and  every  one  of  the  above  instmc- 
tions  separately,"  Held,  To  be  "  clearly  insufficient  to  permit  an 
examination  of  the  instructions/'  or  to  review  the  case  on 
illegibly  written  affidavits  of  cumulative  and  newly  discovered 
evidence  not  material  to  the  issue.    22  Neb.,  644. 

12.  Trial :  new  tei al.  A  new  trial  will  not  be  granted  on  evi- 
dence superinduced  by  extrajudicial  statements  by  the  trial 
judge,  not  in  accord  with  the  record  of  the  proceedings  of  the 
trial. 

Rehearing  of  case  reported  22  Neb.,  644. 

O.  M.  Cleveland  (0.  P.  Mason  with  him),  for  plaintiff 
in  error,  cited :     Requa  v.  HolmeSy  16  N.  Y.,  193. 

L.  C.  Chapman  and  if.  F.  Harrington^  for  defendant 
in  error,  cited  :  Tomlinaon  v.  Wallace,  16  Wis.,  224.  if. 
A  C.  R.  Co,  V.  Hunter,  11  Wis.,  160.  Pilling  v.  Otis,  13 
Wis.,  '495.  Graham  v.  Cfirystal,  2  Keyes,  N.  Y.,  21. 
Jones  V.  Osgood,  6  N.  Y.,  2  Seld.,  233.  Wait's  Practice, 
Vol.  3,  p.  182.  CaldweU  v.  Murphy,  11  N.  Y.,  1  Kern., 
416. 
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This  cause  was  brought  to  this  oourt  on  error  from  the 
district  oourt  of  Holt  county,  and  judgment  was  rendered 
January  16, 1888,  overruling  the  assignments  of  error ;  but 
the  court  was  of  the  opinion  that,  in  estimating  the  dam- 
ages, the  jury  failed  to  take  into  consideration  some  ele- 
ments which  they  should  have  considered,  for  which  reason 
the  verdict  was  greater  than  was  warranted  under  all  the 
circumstances  of  the  case,  as  proven  by  the  evidence  on  the 
trial,  and  for  which  reason  the  judgment  of  the  district 
court  was  reversed  and  a  new  trial  granted,  unless  the  de- 
fendant in  error  filed  a  remittitur  of  one  thousand  dollars 
within  thirty  days,  which  was  complied  with,  and  the 
judgment  for  the  sum  of  two  thousand  dollars  was 
affirmed.     22  Neb.,  644. 

The  plaintiff  in  error's  motion,  under  rule  16,  for  rehear- 
ing, was  argued  on  the  following  grounds: 

''  I.  The  court  misapplied  the  rule  of  law  laid  down  in 
cases  McReady  v.  Rogers,  1  Neb.,  124,  and  Dodge  t?.  The 
JPeople,  4  Neb.,  220.  Each  specific  portion  of  the  instruc- 
tions as  given  was  distinctly  excepted  to,  and  pointed  out 
by  the  exception  which  was  taken  ;  and  erred  in  declining 
to  consider  the  errors  assigned  in  the  instructions  of  the 
court. 

"  II.  Not  all  of  the  newly  discovertnl  evidence  set  forth 
in  the  affidavits  accompanying  the  motion  for  a  new  trial 
was  cumulative  evidence,  and  the  court  erred  in  so  holding. 

"III.  The  court  below  erred  in  instructing  Williams, 
and  the  several  other  witnesses  called  to  testify  as  to  the 
general  reputation  of  the  plaintiff  below  for  chastity,  that, 
unless  they  knew  what  the  majority  of  the  people  in  the  com- 
munity where  the  plaintiff  lived  said  in  respect  to  her  rep- 
utation for  chastity,  they  were  not  qualified  to  testify  as  to 
that  reputation,  and  by  this  iui^truction  the  trial  court  closed 
the  mouths  of  these  witnesses  from  disclosing  the  truth^ 
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and  this  court  erred  in  failing  to  consider  that  fact  in  its 
opinion.  Tin's  error,  in  connection  with  those  contained  in 
the  instructions  of  the  court  below  to  the  jury,  should  have 
reversed  the  case  and  given  the  defendant  a  new  trial." 

The  case  has,  therefore,  been  twice  argued  on  the  excep- 
tion presented,  and  with  an  excess  of  legal  ability  and  per- 
tinacity to  impress,  if  possible,  the  court  with  the  alleged 
errors  of  the  trial. 

The  rule  of  law  complained  of  in  the  first  instance  as 
having  been  misapplied  to  the  bill  of  exceptions  is  a  plain 
one,  and  not  to  be  misunderstood.  "The  rule  is  well  set- 
tled in  this  court,  that  each  specific  2)ortion  of  instructions 
which  is  claimed  to  be  erroneous  must  be  distinctly  pointed 
out  and  specifically  excepted  to."  This  is  the  rule  settled 
in  McReady's  and  Dodge's  cases.  The  application  of  it  in 
this  case  was  to  the  ten  consecutively  numbered  instruc- 
tions of  the  court  to  the  jury^  to  which  no  other  exception 
was  taken  than  that  noted  in  a  memorandum  of  the 
reporter  at  the  close,  stating:  "The  defendant  excepts  to 
each  and  every  one  of  the  above  instructions  separately," 
which  the  court  held  to  be  "clearly  insufficient  to  permit 
an  examination  of  the  instructions,"  for  the  reason  that  it 
was  general,  and  not  special,  as  required ;  that  it  was  appli- 
cable to  the  series  as  a  mass,  and  did  not  distinctly  point 
to  one  or  more  of  the  ten  paragraphs  excepted  to.  That 
this  too  indefinite  exception  should  be  applicable  "to  each 
and  every  one  of  the  instructions  separately,"  according  to 
its  words,  is  deemed  a  fallacy.  None  of  the  instructions 
are  set  apart  in  the  exception ;  none  specified  singly,  and 
none  distinctly,  as  erroneous,  and  therefore  none  separately. 
"  Separate  me  Barnabas  and  Paul  for  the  work  whereunto 
I  have  called  them,"  was  an  instruction  given  to  the  church 
at  Antioch,  and  those  apostles  were  sent  forth,  and  departed 
separately  to  other  cities.  Acts  xiii.  2,  3.  Had  they  re- 
mained, neither  Christian  duty  nor  compliance  with  instruc- 
tions were  accomplished.     The  instructions  of  the  court  to 


JULY  TERM,  1888.  303 

Brooks  V.  Dutcfaer. 

the  jury  remain  without  a  single  separate  exception  appear- 
ing of  record.  The  written  exercise  of  separate  exceptions 
is  required  by  the  rule,  of  which  the  abstract  and  theoretical 
one  presented  is  but  a  feeble  and  insufficient  substitute. 
The  reason  of  the  rule  is  to  be  found  in  its  necessity 
towards  the  due  administration  of  justice.  If  an  improper 
instruction  falls  from  the  court  during  the  trial,  counsel 
can  at  the  time,  and  ought  to,  point  out  the  correct  rule  of 
law,  and  show  the  objection  to  the  instruction,  that  the 
court  may  modify  the  charge  and  correct  the  error  before 
the  issue  is  given  to  the  jury. 

If  the  jury  misapprehend  the  court,  or  be  misled  by 
errors  which  counsel  seek  to  correct,  the  expediency  of  a 
new  trial  is  made  more  apparent  if  the  exception  be  taken 
at  once,  distinctly. and  separately,  as  required  by  the  rule. 
Justice  itself,  as  well  as  fairness  to  the  trial  court,  requires 
that  the  ruling  of  that  court  be  had  on  the  precise  point  to 
which  exception  may  be  taken,  that  sufficient  opportunity 
be  given  to  remove  the  ground  of  exception,  and  that  exact 
justice  may  be  done.  Mclleady  v,  Rogers,  1  Neb.,  124. 
Dodge  v.  The  People,  4  Neb.,  220.  Strader  v.  White,  2 
Neb.,  348.  2  White  Prac,  364.  Schojield  v.  Brown,  7 
Neb.,  221.  iJ.  B.  Co.  t?.  Ingalls,  15  Neb.,  129.  Weir  v, 
R.  R.  Co.,  19  Neb.,  212.  Nyce  v.  Shaffer,  20  Neb.,  508. 
ToTnlinson  v.  Wallace,  16  Wis.,  238.  Johnston  v.  Jones 
el  al.,  1  Black,  209.     Hat^eij  v.  Tyler,  2  Wallace,  328. 

While  this  rule  is  not  now  intended  to  be  relaxed  by  a 
further  inquiry  into  the  informal  exceptions  presented,  we 
have,  nevertheless,  re-examined  the  record  for  the  purpose 
of  reforming,  if  necessary,  or  of  re-affirming  the  expres- 
sions of  the  former  opinion. 

As  to  the  second  point  of  the  motion  for  rehearing, 
**that  not  all  of  the  newly  discovered  evidence  was  cumu- 
lative," it  may  be  restated  that  there  was  but  the  single  issue 
of  unchastity,  undertaken  by  the  plaintiff  in  error  to  prove; 
that  other   circumstances,  not  cumulative  evidence,  nor 
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tending  to  render  clearer  or  more  credible  prior  testimony^ 
were  not  pertinent  to  the  issue;  that  no  new  facts  of 
the  affidavits  are  pointed  out  as  not  merely  cumulative,  but 
otherwise  admissible  and  pertinent  to  be  considered.  And 
also  as  ,to  the  affidavits  themselves,  a  considerable  portion 
are  in  such  intolerable  manuscript  as  not  to  be  understood 
by  an  inexpert  person.  A  precise  test  of  their  value  and 
significance  can  not,  therefore,  be  applied  with  certainty. 

The  objection  to  the  fourth  paragraph  of  the  charge,, 
which  is,  "that  the  defendant,  by  the  tenor  of  his  answer^ 
having  admitted  the  speaking  of  the  actionable  words,  it 
was  not  necessary  to  prove  the  fact  which,  per  «e,  entitled 
the  plaintiff  to  nominal  damages,'^  rests  upon  no  basis* 
The  "truth  of  the  charge"  was  the  one  question  on  evi- 
dence to  the  jury,  who  were  to  pass  on  tl\e  questions  of  the 
weight  and  value  of  the  evidence,  and  the  credibility  of 
witnesses.  No  bias  or  interference  against  the  defendant 
is  shown.  If  the  lack  of  evidence  in  support  of  the  defense 
is  conspicuous  in  this  instance,  the  implication  to  be  drawn 
from  the  charge  and  instruction  of  the  court  was  still  left 
to  the  opinion  of  the  jury.  That  the  plaintiff  should  have 
recovered  nominal  damages,  as  was  charged,  arose  neces- 
sarily from  the  form  of  the  issue,  and  the  charge  to  the 
jury  seems  to  have  been  properly  given,  without  partiality 
or  prejudice  towards  either  party.  The  plaintiff  in  error 
would  seem  to  be  left  without  cause  for  complaint  of  the 
fourth  instruction,  and  even  so,  though  the  court  had  stated 
an  implication  tending  towards  compensatory  damages^ 
which  is  not  found  in  the  charge. 

It  was  held  in  this  court,  for  words  actionable,  per  «6,  no 
evidence  need  be  given  of  actual  damages  to  character  to 
recover,  BoMi  v.  Budwig,  19  Neb.,  739.  Sackett's  In- 
structions to  Juries,  237.  Fry  v.  Bennett,  4  Duer,  247. 
Irue  V.  Flumley,  36  Me.,  466.  Smft  v.  Dickerman,  31 
Conn.,  285. 

And  finally,  the  instruction  said  by  counsel  to  have  been 
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given  by  the  court  to  Williams  and  Cross,  and  to  other 
witnesses  for  the  defense  called  as  to  the  general  reputation 
of  the  plaintiff  for  chastity,  "that,  unless  they  knew  what 
the  majority  of  the  people  in  the  community  said  or 
thought  of  her  reputation,"  they  were  not  qualified  to  testify, 
is  not  in  any  paragraph  of  the  instruction,  nor  is  it  to  be 
found  in  the  record  of  the  case.  The  question  put  by  the 
court  to  the  witness  Cross  was  in  the  following  language : 
"Do  you  know  what  the  people  generally  thought  or  con- 
sidered the  character  of  the  plaintiff  to  be,  in  Creighton, 
as  to  chastity,  when  you  were  boarding  there?"  which  is 
in  no  sense  obnoxious  to  the  authoritative  rules  of  evidence. 
The  court  could  not  entertain  the  proposition  to  reverse  its 
judgment  on  the  alleged  restriction  of  testimony  on  the 
trial  from  the  character  of  evidence  produced.  Nor  does 
it  appear  from  anything  of  record  that  any  subsequent 
ruling  of  the  court  "served  to  uncharitably  close  the 
mouths  of  witnesses"  from  testifying  both  freely  and 
.«wiftly.  The  testimony  was  concisely  reviewed  in  the  for- 
mer opinion,  and  weighed  out  at  its  worth.  It  was  scarcely 
possible  to  have  been  depreciated  in  credit  by  any  ruling 
of  the  court. 

The  posterior  statements  introduced  for  the  purpose  of 
rehearing  have  not  been  overlooked.  As  they  were  en- 
titled to  no  place  in  a  juridicial  controversy  as  to  the 
facts  and  errors  of  record,  they  exercised  no  influence,  shed 
no  light,  and  are  given  no  weight  on  the  motion  for 
rehearing. 

Neither  the  extrajudicial  certificate  of  the  trial  judge, 
nor  the  able  and  extended  arguments  of  counsel,  have 
shown  any  satisfactory  reason  for  reversing  or  modifying 
the  former  opinion  expressed  in  this  case. 

The  judgment  is  re-affirmed. 


Judgment  accordingly. 


The  other  judges  concur. 
20 
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:i  22        Herman  Gerecke  et  al.,  plaintiffs  in  error,  v. 

43    776  '  ' 

M.  Campbell,  defendant  in  error. 

1.  Dormant   Judgment:     execution.     An  execution  issued 

on  a  dormant  judgment,  although  irregular  and  voidable,  is  not 
void,  and  money  paid  in  discharge  thereof,  either  with  or  without 
protest,  Eeldf  To  be  a  voluntary  payment  not  recoverable  back 
by  action. 

2.     :    .     The  above  rule,  ffeldj  Applicable  to  a  case 

where  payment  was  made  on  an  execution  issued  on  a  dormant 
judgment  before  a  justice  of  the  peace. 

Error  to  the  district  court  for  Madison  county.  Tried 
below  before  Crawford,  J. 

Robertson  &  Campbell  and  N,  A,  Rambolt,  for  plaintiffs 
in  error,  cited:  Herman  v.  Edson,  9  Neb.,  157.  Foster  v. 
Pierce  County,  15  Neb.,  48.  Manzy  v.  Hardy,  13  Neb., 
37.  Mays  v.  Cincinnati,  1  Ohio  St.,  278.  City  of  Marietta 
V,  Slocomb,  6  Ohio  St.,  471,  Phillips  v.  Jefferson  County, 
5  Kas.,  412. 

Brome,  White  &  Mapes," (or  defendant  in  error,  cited: 
Boston  Gla^s  Co,  v.  Boston,  4  Mete.,  181.  Orim  t?.  School 
Dist,  57  Penn.  St.,  434.  Cobb  v.  Charter,  32  Conn., 
361.  Chandler  v.  Sanger,  114  Mass.,  364.  Cooley  on 
Torts,  507.  Harmony  v.  Bingham,  12  N.  Y.,  99.  Chand- 
ler V.  Sanger,  114  Mass.,  364.  First  Nat.  Bank  v.  Wat^ 
kins,  21  Mich.,  483. 

Cobb,  J. 

This  cause  may  be  stated  as  follows:  Judgment  was 
rendered  by  a  justice  of  the  peace  of  Madison  county  in 
favor  of  W.  A.  Knowlton  against  Moses  Campbell,  on  the 
12th  day  of  February,  1877.  On  July  18,  1883,  more 
than  five  years  after  the  rendition  of  the  judgment,  an  ex- 


JULY  TERM,  1888.  307 

Gerecke  y.  C&mpbell. 

€cution  was  issued  thereon,  and  placed  in  the  hands  of 
John  O'Banion,  a  constable,  for  service.  The  constable 
levied  the  same  on  a  crop  of  growing  corn,  whereupon 
Campbell,  after  some  remonstrance  and  claim  on  his  part 
that  the  judgment  was  dormant,  agreed  to  pay  the  same, 
and  did  pay  $25  to  the  constable  to  apply  on^tlie  same, 
and  shortly  thereafter  sent  his  son  to  the  justice's  office  to 
pay  the  balance,  and  did  pay  $97  additional,  making  in  all 
$122  to  apply  on  the  judgment.  Afterwards,  Campbell 
demanded  the  return  of  the  money  from  the  justice,  as 
having  been  paid  through  duress,  and  the  same  being  re- 
fused, brought  this  action  in  the  district  court  against  the 
justice  and  his  sureties  for  the  same. 

Issue  being  joined,  the  cause  was  tried  to  a  jury,  which 
found  for  the  plaintiff  $148.36,  with  costs. 

The  cause  is  brought  to  this  court  on  error  by  the 
<]efendants,  who  assign  the  following  grounds  of  error : 

I.  The  court  erred  in  refusing  to  give  instructions  Nob. 
2  to  12  inclusive,  as  asked  by  the  defendants. 

II.  The  court  erred  in  giving  instruction  No.  2,  asked 
by  the  plaintiff. 

III.  The  court  erred  in  giving  paragraphs  1,  2,  8,  and 
4  of  his  charge. 

IV.  The  court  erred  in  overruling  the  motion  for  a 
new  trial. 

In  the  discussion  of  the  case,  as  well  at  the  bar  as  in  the 
briefs  of  counsel,  they  seem  to  be  agreed  that  the  question 
presented  is  one  of  duress,  or  voluntary  payment,  and  on 
either  side  they  cite  about  all  of  the  cases  to  be  found  on 
those  general  subjects.  I  do  not  deem  it  necessary  to  fol- 
low counsel  into  an  examination  of  these  cases,  instructive 
us  many  of  them  are,  for  the  reason  that  there  are  an 
abundance  of  cases,  as  well  as  of  other  authority,  specially 
applicable  to  cases  like  the  one  ac  bar. 

Section  29  of  Herman  on  Executions — an  authority 
<;ited  by  counsel  for  defendant  in  error — is  devoted  to  the 
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discussion  of  the  validity  of  executions  on  dormant  judg- 
ments. I  quote  from  the  text:  "The  consequences  of 
issuing  an  execution  after  a  year  and  a  day  are  the  same 
as  the  consequences  of  a  premature  issue.  The  writ  is 
voidable,  but  not  void.  The  defendant  may  take  proceed- 
ings to  have  it  set  aside.  If  he  interposes  no  objection  to 
the  irregularity,  others  cannot  do  so  for  him.  Even  he 
cannot  attack  it  collaterally,  and  a  levy  and  sale  made 
under  it  are  sufficient  to  transfer  his  title."  To  this  the 
author  cites  twenty-nine  American  and  English  cases* 
Most  of  these  I  have  examined,  and  found  to  fully  sustain 
the  text.  The  author  continues:  "The  decisions  made 
under  the  English  statutes,  requiring  the  original  execution 
to  issue  within  a  year  and  a  day,  seem  to  be  equally  ap- 
plicable Avhere  executions  have  issued  at  too  late  a  day 
under  American  statutes." 

Section  30  of  the  work  from  which  we  are  quoting  is 
devoted  to  the  subject  of  the  validity  of  executions  on  dor- 
mant judgments  as  between  the  parties.  "In  the  case  of 
Blanchenay  v.  Burt,  in  the  court  of  Queen's  Bench,  the 
action  was  for  false  imprisonment.  The  defendant  justified 
the  imprisonment  under  a  ca.  sa.  issued  in  a  suit  of  Burt  v. 
Blandienay ;  the  replication  showed  the  oa.  sa.  to  have 
been  issued  after  a  year  and  a  day,  without  any  revivor  by 
scire  facias  or  otherwise.  The  defendant  was  held  to  be 
protected  by  his  writ.  The  only  redress  which  the  defendant 
has,  when  execution  has  improperly  issued  on  a  dormant 
judgment,  is  by  motion  to  quash  such  execution.  The 
defendant,  if  he  does  not  make  such  motion  in  a  reasonable 
time,  by  his  delay  assents  to  the  irr^ularity.  The  defend- 
ant is  put  to  a  scire  facias,  that  the  defendant  may  have  an 
opportunity  of  showing  that  the  debt  is  paid,  and  as  it  is 
intended  for  his  benefit,  he  may  dispense  with  the  writ, 
either  by  express  agreement,  or  by  conduct  which  amounts 
to  a  Avaiver,  and  this,  in  fact,  is  frequently  done  when  the 
defendant  is  aware  that  tlie  debt  is  not  paid,  or  otherwise 
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satisfied.  When  an  irregularity  has  occurred  it  is  the  duty 
of  the  opposite  party  to  take  advantage  of  the  defect  at 
the  earliest  opportunity ;  otherwise,  in  consequence  of  his 
-own  laches,  he  will  bc»  decreed  to  have  waived  every  ad- 
vantage arising  from  it,"  etc.  After  citing  many  cases  to 
the  above,  the  section  concludes  thus:  "While  we  believe 
it  to  follow,  from  the  latest  and  best  considered  cases,  that 
an  execution  issued  after  a  year  and  a  day  is,  until  set 
aside,  valid  between  the  parties  to  the  writ,  yet  there  are 
not  wanting  several  American  decisions  maintaining  that 
such  writ  is  so  far  a  nullity  that  the  plaintiff  who  sued  it 
out  can  neither  justify  under  it,  nor  acquire  title  through 
it,'^  citing  three  cases. 

The  csxse  o{  Miller  v.  Curry,  17  Neb.,  321,  cited  section 
473  of  the  code,  which  provides  that,  "  If  a  judgment  bc- 
<x)me  dormant,  it  may  be  revived  in  the  same  manner  as  is 
prescribed  for  reviving  actions  before  judgment,"  and  held 
that,  "The  provisions  of  the  code  for  the  revival  of  ac- 
tions and  judgments  apply  to  actions  before  justices  of  the 
peace." 

This  case  was  followed  and  approved  by  the  later  ones 
of  Hunter  v.  Leahy  &  Cb.,  18  Id.,  80,  and  Dennis  v.  Omaha 
XatH  Bank,  19  Id.,  675. 

It  therefore  follows,  as  I  think,  that  while  the  judgment 
against  the  defendant  in  error  was,  at  the  time  of  the  issu- 
ance of  the  execution,  dormant,  and  the  issuance  of  such 
execution  irregular,  yet  it  was  competent,  by  procedure,  to 
have  issued  a  regular  execution  thereon,  and  this  procedure 
it  was  competent  for  the  defendant  to  waive.  By  failing 
to  take  steps  setting  aside  the  said  execution,  and  in  paying 
the  same,  to  the  extent  that  he  did,  he  did  waive  such  pro- 
cedure; and  it  is  worthy  of  remark  that  it  appears  from 
his  own  testimony,  as  well  as  from  the  contention  of  his 
counsel,  that  he  paid  the  money  which  he  afterwards  sought 
to  recover  back  with  full  knowletlge  that  the  judgment  on 
which  the  execution  was  issued  was  dormant. 
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The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded,  with  the  direction  that  it  be  dismissed. 

Judgment  accordingly. 
The  other  judges  concur. 
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"sniol        Francis  G.  Keens,   Ella    J.  Keens,  William  J. 

■^^'  Neeley,  and  Rebecca  S.  Neeley,  plaintiffs  in 

ERROR,  V.  William  Gablin,  Jr.,  defendant  in 

ERROR. 

1.  Pleading:  ikooksistent  counts:    motion  to  stbiks.    Where 

an  amended  petition  is  filed,  the  second  and  third  counts  of 
which  are  in  conflict  with  the  first,  the  proper  motion  is  to  strike 
out  the  inconsistent  matter,  or  require  the  plaintiff  to  elect  npon 
which  cause  of  action  he  will  proceed. 

2.      :     CHARACTEB  OF  ACTION  DETERMINED  BY  PBAYER.      In 


cases  of  doubt,  where  the  pleader  has  stated  a  cause  of  action  in 
equity,  and  also  one  at  law,  in  such  a  manner  as  to  leave  it  un- 
certain which  one  he  intended  to  pursue,  resort  may  be  had  ta 
the  prayer  for  relief  to  determine  the  character  of  the  action. 

MISJOINDER.     Where  a  cause  of  action  in  equity  is  set 


forth  in  a  petition— as  to  remove  a  cloud  from  the  title  of  real 
estate — ^and  in  the  second  count  facts  to  show  the  plaintiff's  right 
to  an  action  of  ejectment  are  pleaded,  both  being  for  the  same 
tract  of  land,  a  demurrer  on  the  ground  of  misjoinder  will  not 
lie. 

4.  Parties.  In  an  action  brought  by  the  person  holding  the  legal 
title  to  real  estate,  to  remove  a  cloud  therefrom  and  quiet  the 
title,  all  persons  having  an  adverse  interest  may  be  made 
defendants. 

Error  to  the  district  court  for  Buffalo  county.     Tried 
below  before  Morris,  J. 

Calkins  &  PrcUt,  for  plaintiffs  in  error,  cited :  2  Wait's 
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Practice,  364c.    Pomeroy's  Eq.  Juris.,  Sec.  395.     Gregory 
V,  Lancaster  County  Bank,  16  Neb.,  411. 

John  M.  Stewartj  for  defendant  in  error,  cited  :  Pomeroy, 
Sec.  435.  Bliss  on  Code  Pleading,  Sec.  132.  Boone 
Code  Pleading,  Sec.  53.  Maxwell's  Pleading  (1885),  57. 
Cropsey  r.  Wiggenhorny  3  Neb.,  113.  Wilcox  v.  Saunders, 
4  Neb.,  586.  Mining  Oo.  v.  Clarkin,  14  Cal.,  548.  N.  Y. 
Ice  Co.  V.  N.  W.  Im.  Co.,  23  N.  Y.,  357.  Bradley  v. 
Aldrichy  40  N.  Y.,  504.  Guernsey  v.  Ins.  Co.,  17  Minn., 
104.  Dupont  V.  Davis,  35  Wis.,  631.  Edwards  v. 
Rainier,  17  O.  St.,  597. 

Maxwell,  J. 

In  1882,  one  John  S.  Lemon  brought  an  action  in  the  dis- 
trict court  of  Buffalo  county  agiainst  the  plaintiffs  in  error, 
to  remove  a  cloud  upon  certain  real  estate  described  in  the 
petition,  which  he  alleged  was  owned  by  him.  Various 
transfers  of  the  property  took  place  pending  the  litigation, 
and  in  1884  the  defendant  in  error  became  possessed  of 
said  land,  and  on  application  to  the  district  court  was  sub- 
stituted as  plaintiff,  and  on  leave  filed  an  amended  petition, 
as  follows : 

"  That  the  said  John  S.  Lemon  was,  on  the  1st  day  of 
January,  1877,  owner  in  fee  simple  of  the  following  de- 
scribed premises  situated  in  the  county  of  Buffalo,  state  of 
Nebraska,  to-wit :  The  west  J  south-west  J  of  section  20, 
township  10  north,  of  range  15  west;  that  said  plaintiff, 
William  Gaslin,  Jr.,  since  the  commencement  of  this  case, 
obtained  title  in  fee  simple  to  said  premises  by  deed,  duly 
executed,  acknowledged,  and  delivered,  and  by  leave  of 
court  was  duly  made  plaintiff  in  this  case,  and  is  now  the 
owner  in  fee  simple  -of  said  land,  and  the  real  party  in 
interest  in  this  case,  and  has  been  since  his  substitution  for 
ynid  Lemon.     In  the  year  1877,  at  the  time  provided  by 
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law,  the  board  of  county  commissioners  in  said  Buffalo 
oountj,  among  other  taxes  for  that  year  and  without 
authority  of  law,  levied  a  tax  known  as  ^sinking  fund/ 
levied  as  a  sinking  fund  for  the  payment  of  part  of  the 
principal  and  interest  on  all  outstanding  and  floating  debts 
of  the  county  excepting  the  bonded  debts  of  said  county ; 
contrary  to  law  said  pretended  sinking  fund  tax  was  duly 
carried  upon  the  tax  list  for  that  year,  and  on  the  6th  day 
of  November,  a.d.  1878,  said  pretended  tax  stood  unlaw- 
fully charged  against  the  property  above  described  in  the 
sum  of  $1,  and  on  the  said  6th  day  of  November,  A..D. 
1878,  the  treasurer  of  said  Buffalo  county,  without  author- 
ity of  law,  sold  said  premises  for  said  illegal  tax,  together 
with  other  taxes  legally  chargeable  against  the  same, 
amounting  in  all  to  the  sum  of  $10.42,  to  Francis  6. 
Keens,  defendant.  Subsequent  taxes  have  been  paid  on 
8iiid  premises  by  said  Francis  G.  Keens,  as  follows : 

1878 $6.36 

1879 4.00 

1880 5.00 

Interest  on  $9.42  of  1877  tax,  and  on  subsequent  taxes 
to  the  commencement  of  this  action,  is  the  sum  of  $7.38, 
making  in  all  paid  by  said  Keens,  with  interest  at  the  rate 
of  12  per  cent,  of  the  sum  of  $32.16.  On  the  15th  day 
of  November,  a.d.  1881,  the  plaintiff  tendered  to  said 
Francis  G.  Keens  the  amount  pa*d  by  him  in  purchasing 
said  lands  and  subsequent  taxes,  with  12  per  cent  interest 
thereon,  which  he  refused,  and  the  plaintiff  now  offers  to 
pay  the  taxes  jtistly  (due)  against  said  land,  with  interest 
at  12  per  cent  per  annum.  Afterwards,  and  on  the  22d 
day  of  November,  1880,  the  treasurer  of  said  county  issued 
to  Francis  G.  Keens  a  tax  deed  for  said  land  under  said 
pretended  sale,  and  on  the  22d  day  of  November,  a.d. 
1880,  said  tax  deed  was  duly  filed  for  record  in  the  office 
of  the  county  clerk  for  Buffalo  county,  and  was  duly 
recorded  in  book  "  K "  of  deeds  of  said  county,  on  pagi^ 
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93,  and  still  remains  unsatisfied  of  record,  and  is  a  cloud 
upon  the  plaintiff's  title. 

"On  the  1st  day  of  July,  1881,  the  said  Francis  G. 
Keens  and  Ella  J.  Keens,  his  wife,  conveyed  by  warranty 
deed  said  lands  to  William  J.  Neeley,  which  deed  was 
thereafter  duly  filed  for  record  in  the  county  clerk's  office 
for  Buffalo  county  aforesaid,  and  still  remains  unsatisfied 
of  record,  and  a  cloud  upon  the  plaintiff's  title. 

''On  the  1st  day  of  July,  a.d.  1881,  this  said  William 
J.  Neeley  and  Rebecca  S.  Neeley,  his  wife,  gave  their 
mortgage  deed  of  that  date  to  said  Francis  G.  Keens  upon 
said  land,  which  deed  was  thereafter  duly  filed  for  record 
and  recorded  in  the  county  clerk's  office  for  Buffalo 
county,  and  still  remains  of  record  unsatisfied,  and  a 
cloud  upon  the  plaintiff's  title. 

"That  on  April  20,  a.d.  1883,  the  said  John  S.  Lemon 
sold  and  conveyed,  by  deed  duly  executed,  delivered,  and 
recorded  in  said  Buffalo  county  record  of  deeds,  the  said 
premises  described  in  said  petition  to  late  Samuel  L. 
Savidge;  that  said  Samuel  L.  Savidge  deceased  in  said 
Buffalo  county,  November  30,  1883,  whose  interest  and 
interests  of  whose  estate  and  heirs  were  duly  and  legally 
sold  to  said  Gaslin,  on  or  about  the  3d  day  of  May,  1884, 
by  administrators  of  said  estate  of  said  Savidge,  to  pay 
debt  of  said  estate,  and  a  deed  of  conveyance  of  said  land 
executed  and  delivered  to  said  Gaslin  by  administrator  of 
said  estate,  which  deed  and  all  proceedings  therein  had 
were  in  due  and  legal  form,  and  the  said  Gaslin  is  now 
the  owner  and  has  been  since  the  3d  day  of  May,  1884,  in 
fee  simple,  of  said  land,  and  the  real  and  only  party 
plaintiff  in  interest  in  this  case.  The  plaintiff  further 
shows  to  the  court  that  said  tax  sale  and  assessment  is  ir- 
r^ular  and  illegal,  for  the  reason  that  the  whole  80  acres 
of  land  in  this  case  described  was  offered  and  sold  for  the 
tax  of  year  complained  of,  instead  of  offering  and  selling 
sufficient  thereof  to  pay  said  tax,  when  in  truth  and  fact 
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a  small  fraction  and  quantity  would  have  sold  for  sufficient 
to  pay  said  tax  and  all  taxes  thereon. 

"PlaintifiF  further  says  that  the  said  tax  deed  copy 
hereto  annexed,  noted  'Exhibit  A,'  is  void  on  its  face,, 
and  of  no  validity  or  legal  form  whatever,  for  the  reason 
it  is  not  stated  therein  said  land  was  sold  at  the  court- 
house or  place  of  holding  court,  or  at  treasurer's  office, 
where  by  law  the  taxes  are  payable;  the  execution  of  said 
said  deed  is  not  attested  by  the  county  clerk  with  county 
seal,  nor  is  attested  by  the  official  seal  of  county  treasurer, 
nor  by  any  seal  whatever.  Said  deed  fails  to  show  to- 
whom  the  said  land  was  sold,  fails  to  show  any  consid- 
eration. 

"second  cause  of  action. 

"The  plaintifiF  further  complains,  and  their  second 
cause  of  action  says,  that  the  said  plaintiff,  William  Gas- 
lin,  Jr.,  has  a  legal  estate  in  and  is  entitled  to  the  posses- 
sion of  the  said  W.  J  south-west  J  section  20,  township 
10,  range  15  west,  Buffalo  county,  Ifebraska,  and  said  de-^ 
fendant,  William  J.  Neeley,  ever  since  the  1st  day  of  Jan- 
uary, 1882,  has  kept  the  said  plaintiff  and  his  grantors- 
out  of  possession  of  the  same. 

"third  cause  of  action. 

"  The  said  defendant,  William  J.  Neeley,  while  unlaw- 
fully in  possession  of  said  W.  J  south-west  ^  section  20, 
township  10  N.,  range  15  west,  Buffalo  county,  Nebraska,, 
has  received  the  rents  and  profits  thereof  from  the  1st  day 
of  January,  a.d.  1882,  to  the  commencement  of  this  action,, 
amounting  to  the  sum  of  $50,  and  has  applied  the  same 
to  his  own  use,  to  the  plaintiff's  damages  in  the  sum  of  $50. 

"Plaintiff  therefore  asks  judgment,  and  first  prays  that 
said  tax  deed  be  set  aside  and  declared  null  and  void. 

"2d.  That  said  warranty  deed  from  said  Francis  Gf. 
Keens  and  Ella  J.  Keens,  his  wife,  to  said  William  J. 
Neeley  be  canceled  and  set  aside. 


JULY  TERM,  1888.  315 


Keens  v.  Gasliu. 


"3d.  That  said  mortgage  deed  from  said  William  J, 
and  Rebecca  S.  Neeley  to  said  Keens  be  set  aside,  canceled^ 
and  held  for  naught. 

"4th.  That  said  William  J.  Neeley  deliver  up  posses- 
sion of  said  premises  to  said  plaintiff.  That  said  plaintiff 
have  and  recover  of  and  from  said  Neeley  said  sum  of 
$50,  and  for  such  other  and  further  relief  as  law  and 
equity  entitles  said  plaintiff  to." 

The  plaintiff  in  error,  Keens,  thereupon  filed  a  motion 
to  strike  the  petition  from  the  files,  because  of  the  joinder 
of  the  second  and  third  counts  to  the  amended  petition ; 
this  motion  was  overruled,  and  although  there  is  no  assign- 
ment in  the  petition  in  error  upon  that  ground,  yet  in  the 
plaintiff's  brief  it  seems  to  be  relied  upon. 

There  was  no  error  in  overruling  the  motion  to  strike 
the  petition  from  the  files.  The  amended  petition  was  in 
proper  form,  and  filed  by  leave  of  court,  and  therefore  not 
subject  to  be  stricken  from  the  files.  The  matter,  however,, 
contained  in  the  second  and  third  counts  of  the  amended 
petition  was  clearly  inconsistent  with  that  stated  in  the 
first,  and  had  a  motion  been  filed  to  strike  the  second  and 
third  counts  out  of  the  petition,  or  require  the  plaintiff  to 
elect  on  which  he  would  proceed,  it  would  no  doubt  have 
been  sustained.  The  case  is  not  one  where  relief  in  the 
alternative  is  sought,  or,  in  fact,  where  it  could  have  been 
gi-anted. 

2d.  Upon  the  overruling  of  the  motion,  the  plaintiffs 
in  error,  Keens  and  wife,  demurred  to  the  petition,  upon 
the  ground:  1st.  That  the  second  and  third  causes  of  ac- 
tion were  improperly  joined  to  the  first  cause.  2d.  That 
the  said  causes  do  not  affect  all  the  parties  to  the  action; 
and  third  and  fourth,  because  the  facts  stated  in  the  second 
and  third  counts  of  the  petition  were  not  sufficient. 

Afterwards  a  demurrer  was  filed  to  the  first  cause  of  ac- 
tion to  the  petition. 

It  is  stated  in  the  judgment  that  William  J.  Neeley  and 


316       SUPREME  COURT  OF  NEBRASKA, 


Keens  v.  Gasliu. 


wife  demurred  to  the  petition.  We  do  not  find  the  de- 
murrer in  the  record,  however. 

On  the  hearing,  the  court  overruled  the  demurrers,  and 
the  plaintiffs  in  error  electing  to  stand  on  their  demurrers, 
judgment  was  entered  in  favor  of  Gaslin. 

It  is  insisted,  on  behalf  of  the  plaintiffs  in  error,  that 
there  was  a  misjoinder  of  causes  of  action — that  stated  in  the 
first  count  being  equitable  in  its  nature,  while  that  stated 
in  the  second  and  also  in  the  third  being  l^al.  Even  if 
the  objections  of  the  plaintiffs  in  error  were  correct,  they 
would  fail  to  show  a  misjoinder  of  causes  of  action.  That 
rule  can  be  invoked  only  where  causes  of  action  of  differ- 
ent natures  or  classes  are  joined,  as  a  cause  of  action  in 
tort  and  also  upon  contract.  Pomeroy  on  Remedial 
Rights,  etc.,  Sees.  446,448.  Maxw.  PI.  and  Pr.,  4th  Ed., 
119.  The  provision  has  no  application  to  a  statement  of 
the  same  causes  of  action  in  two  or  more  different  forms. 
In  such  case  there  is  but  one  cause  of  action,  although  dif- 
ferent forms  of  relief  are  sought,  and  as  the  code  does  not 
permit  a  statement  of  a  cause  of  action  in  two  or  more 
oounts — except  perhaps  in  cases  proper  to  pray  for  alter- 
native relief,  such  a  petition  is  subject  to  motion  to  strike 
out  or  require  the  plaintiff  to  elect,  but  is  not  subject  to 
demurrer  on  the  grounds  of  misjoinder.  Where  there  are 
inconsistent  allegations  in  a  petition,  by  reason  of  which 
there  is  doubt  as  to  whether  the  action  is  at  law  or  in 
equity,  resort  may  be  had  to  the  prayer.  We  approve  of 
the  language  of  Chief  Justice  Dixon,  in  Gillett  v.  Tre-- 
ganzaj  13  Wis.,  472,  475,  that,  "Under  our  present  sys- 
tem, the  test  by  which  we  are  to  determine  the  character  of 
actions  in  those  cases  where  the  facts  stated  indicate  two  or 
more  actions,  must  be  the  relief  demanded.  We  may,  at 
least,  safely  adopt  this  rule  in  cases  of  doubt,  and  in  cases 
like  the  present,  where  the  pleader,  conceiving  himself  en- 
titled to  prosecute  several  actions,  has  so  stated  his  facts  as 
to  leave  it  uncertain  which  he  intended  to  pursue." 
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From  the  prayer  of  the  petition,  it  will  be  seen  that  the 
principal  relief  sought  is  to  remove  the  cloud  from  the 
title  of  the  land  of  defendant  in  error.  The  first  ground 
of  the  demurrer,  therefore,  is. not  well  taken. 

The  second  ground  of  demurrer,  that  the  action  does 
not  affect  all  the  parties  to  the  suit,  is  unavailing.  The 
object  of  the  action  is  to  free  the  title  from  the  claims  of 
the  plaintiffs  in  error,  and  to  quiet  and  confirm  it  in  the 
defendant  in  error.  This  required  that  all  parties  claim- 
ing an  interest  in  the  land  should  be  brought  before  the 
court,  in  order  that  their  rights  might  be  protected  and  a 
proper  decree  rendered  in  the  case ;  and  thus  avoid  a  mul- 
tiplicity of  suits.  Flanders  v.  MeClanahan,  24  Iowa, 
486.  N.  r.  &  N.  H.  R.  R.  Co.  v.  Schuyler,  17  N.  Y., 
592.  Fisher  v.  HepburUj  48  N.  Y.,  41.  Johnson  v.  Rob- 
inson,  20  Minn.,  170.     Maxw.  PI.  and  Pr.  (4  Ed.),  623. 

3d.  As  the  demurrer  admits  for  the  purpose  of  this 
action  all  the  facts  stated  in  the  petition,  it  is  evident  that 
the  proper  parties  are  before  the  court;  that  the  defendant 
in  error  is  the  owner  of  the  land  in  question,  and  was  en- 
titled to  have  the  cloud  cast  upon  his  title  by  the  claims 
of  the  plaintiffs  in  error  removed  upon  such  terms  as  are 
just  and  equitable;  and  as  the  decree  conforms  to  these 
conditions,  it  is  affirmed. 

Decree  affirmed. 

The  other  judges  concur. 
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State  of  Nebraska,  ex  rel.  David  Morrison  et 

^  38i|  AL.,  RELATORS,  V.   JaMES   A.  ClARK,  RESPONDENT. 

24    318 

1.  Forcible  Entry  and  Detainer:  appeal  bond.  In  an  ac* 
tion  of  forcible  entry  and  detainer,  ^here  after  judgment  a 
party  desires  to  appeal  to  the  district  conrt,  and  a  bond  is  pre- 
sented to  such  justice  in  proper  form,  signed  by  at  least  two 
sufficient  sureties,  it  is  the  duty  of  the  justice  to  approve  the 
same. 

"2.     :    :    WAIVER.     In  such  action  the  sureties  on  an 

appeal  bond  need  not  sign  the  same  in  the  presence  of  a  justice. 
If  the  justice  requires  proof  of  the  genuineness  of  the  signatures, 
or  of  the  sufficiency  of  the  sureties,  he  should  make  it  known 
when  the  bond  is  received  by  him,  or  soon  thereafter;  otherwise 
the  objection  will  be  waived. 

Original  application  for  a  writ  of  mandamus. 

Thomas  J.  Clark  and  Lamb,  Ricketta  &  Wilson,  for 
relators. 

/.  JIf.  Stewart  and  A,  H,  Connor,  for  respondents. 

An  appeal  is  a  valuable  right,  and  being  in  furtherance 
of  justice,  the  laws  relating  to  it  are  to  be  liberally  con- 
strued, and  it  devolves  upon  the  justice,  by  the  prompt 
performance  of  his  duty,  to  aid  in  perfecting  such  appeal. 

Maxwell,  J. 

An  alternative  writ  of  mandamus  was  issued  in  this  case^ 
requiring  the  defendant,  who  is  a  justice  of  the  peace,  to 
approve  a  certain  appeal  bond  in  an  action  tried  before 
him,  or  show  cause  why  he  refuses  to  do  so.  To  this  writ 
the  defendant  made  return,  as  follows :  "  In  answer  to  the 
petition  filed  herein,  and  in  return  to  the  alternative  writ 
of  mandamus  issued  in  the  above  entitled  cause,  says: 
That  he  admits  that,  on  the  23d  day  of  January,  1888,  one 
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Elizabeth  Tomiskey  recovered  a  judgment  before  this  de- 
fendant, as  justice  of  the  peace  in  and  for  Buffalo  county, 
iigainst  the  said  relator  and  George  Miller,  for  the  pos- 
session of  a  certain  hotel  building,  as  in  said  petition  set 
forth. 

''2d.  Respondent  denies  that  the  defendants  in  said 
suit  before  this  defendant,  as  justice  of  the  peace,  or  either 
of  them,  within  the  ten  days  allowed  by  law  filed  with 
this  defendant  a  good  and  sufficient  appeal  undei*taking  for 
the  purpose  of  perfecting  an  appeal  in  said  cause. 

"3d.  Respondent  denies  that  said  defendants  in  said 
forcible  detainer  proceedings,  or  either  of  them,  demanded 
of  this  respondent  a  transcript,  or  made  any  tender  in  a 
l^al  manner  of  the  requisite  amount  of  money  to  cover 
the  fees  of  this  respondent,  as  justice  of  the  peace,  for  the 
writing  up  of  said  transcript. 

"4th.  Respondent  admits  that  he  refused  to  approve  a 
certain  pretended  appeal  bond  handed  to  him  by  the  rela- 
tor, David  Morrison,  on  or  about  the  second  day  of  Feb- 
ruary, 1888,  and  as  a  reason  for  said  refusal  upon  the  pai*t 
of  this  respondent,  as  said  justice  of  the  peace,  to  so  ap- 
prove said  bond  as  an  appeal  bond,  said  respondent, 

"5th.  Alleges  that  the  persons  who  signed,  or  pre- 
tended to  have  signed,  said  undertaking  did  not  sign  or 
execute  the  same  in  the  presence  of  this  respondent,  as 
such  justice  of  the  peace,  and  that  said  undertaking  wag 
signed,  if  signed  at  all,  by  the  parties  purporting  to  sign 
the  same,  out  of  the  presence  of  this  respondent,  and  that 
it  was  out  of  the  power  of  this  respondent  to  satisfy  him- 
self as  to  the  solvency  of  said  signers,  or  pretended  signers, 
nor  did  he  have  any  positive  knowledge  that  said  under- 
taking was  signed  at  all  by  the  parties  by  whom  it  pur- 
ported to  be  signed,  and  for  these  reasons  respondent  did 
not  feel  it  to  be  the  exercising  of  good  judgment  and  sound 
discretion  to  approve  said  undertaking,  and  therefore  he 
refused  to  do  so. 
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'^6th.  Respondent  further  says  that,  on  the  27th  day 
of  March,  1888,  a  writ  of  ouster  was  issued  by  him  and 
placed  in  the  hands  of  l^al  authority  to  execute,  and  in 
pursuance  of  said  writ  said  officer  proceeded  to  dispossess 
said  relator  and  Miller;  that  at  said  time  it  became  neces- 
sary to  execute  said  writ,  from  the  fact  that  said  relator 
entered  into  a  written  agreement  by  which  the  said  relator 

agreed  to  give  up  possession  to  one Kennedy,  the 

lessee  of  this  said  Elizabeth  Tomiskey,  and  remain  in  said 

hotel  as  the  boarder  of  said Kennedy,  recognizing  by 

said  agreement  the  said  Kennedy  as  the  proprietor  and 
keeper  of  said  hotel,  and  in  pursuance  of  said  agreement 
said  hotel  was  turned  over  to  the  said  Kennedy,  and  the 
keys  of  the  same  were  duly  placed  in  his  custody/^ 

A  referee  was  appointed  to  take  testimony  as  to  the  suf- 
ficiency of  the  sureties  on  the  appeal  bond  filed  with  the 
defendant.  A  large  amount  of  testimony  was  taken^ 
which  is  now  before  the  court.  From  this  testimony  it 
appears  that  at  least  two  of  the  sureties  were  amply  suf- 
ficient, of  which  the  defendant  had  knowledge. 

Sec.  1030  of  the  code  provides  that,  "  Exceptions  to  the 
opinion  of  the  justice,  in  cases  under  this  chapter,  upon 
questions  of  law  and  evidence,  may  be  taken  by  either 
party,  whether  tried  by  a  jury  or  otherwise,  or  either  party 
may  appeal  from  the  judgment  rendered  by  such  justice  by 
giving  bond,  with  two  responsible  sureties  to  be  approved 
by  the  justice,  conditioned :  If  the  plaintiff  appeals,  to 
satisfy  the  final  judgment  and  costs;  if  the  defendant  ap- 
peals, to  satisfy  the  final  judgment  and  costs,  and  pay  a 
reasonable  rent  for  the  premises  during  the  time  he  wrong- 
fully withholds  the  same.'' 

There  is  no  requirement  in  the  statute  that  the  sureties 
shall  appear  before  the  justice  and  sign  an  appeal  bond. 
If  there  is  doubt  as  to  the  genuineness  of  the  signatures^ 
he  may,  no  doubt,  require  proof  that  the  bond  was  actually 
signed  by  the  persons  whose  names  appear  thereon.     But 


JULY  TEEM,  1888.  321 

BUUe  T.  Clark. 

where  the  chief  objection  is^  that  there  is  no  proof  of  such 
signatures,  it  must  be  made  at  the  time  the  bond  is  pre- 
sented and  received  by  the  justice.  In  other  words,  the 
particular  objection  to  a  bond  presented  to  a  justice  for  his 
approval  must  be  made  at  or  soon  after  the  time  of  receiv- 
ing the  same,  and  an  opportunity  given  the  appellant  to 
correct  the  all^^ed  defect.  An  appeal  is  a  valuable  right^ 
and  being  in  furtherance  of  justice  the  laws  relating  to  it 
are  to  be  liberally  construed.  The  justice,  therefore,  is  to 
aid  as  far  as  possible  in  perfecting  an  appeal.  The  fact 
that  the  appeal  is  from  his  judgment  is  no  reflection,  either 
upon  his  int^rity  or  ability.  It  is  a  right  which  the 
statute  has  conferred  upon  the  parties,  and  the  justice  hav- 
ing done  his  duty  as  he  understood  it,  may,  with  a  feeling 
of  indiflFerence,  certify  the  result  to  an  appellate  court. 
We  do  not  care  to  comment  upon  the  testimony  at  length, 
but  it  is  apparent  that  the  defendant  failed  to  perform  his 
duty  in  not  approving  the  bond  tendered  to  him  by  the 
relators.  It  follows  that  a  peremptory  writ  of  mandamus 
will  issue,  commanding  the  defendant  to  approve  the  ap- 
peal bond  in  controversy  in  this  case,  and  certify  the  pro- 
ceedings to  the  district  court  of  Buffalo  county. 

Judgment  acjcjordingly. 

The  other  judges  concur. 
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State  of  Nebraska,  ex  rel.  William  F.  Esher, 

PLAINTIFF  IN  ERROR,  V.  E.  R.  BaNKS,  DEFEND- 
ANT  IN   ERROR. 

1.  Criminal  Lair:    mittimus.    A  mittimos  entitled/' The  State 

of  Nebraska, county,"  is  not  void,  and,  even  if  defective, 

the  conrt  or  judge,  upon  habeas  corptw,  should  not,  for  that  cause 
alone,  discharge  the  prisoner,  but  cause  a  new  one  to  be  issued 
in  proper  form. 

2.     :    HABEAS  CORPUS.    Where  a  party  has  been  duly  charged 

with  making  threats  to  murder  a  certain  individual,  and  has  had 
an  examination  before  a  justice  of  the  peace,  and  been  required 
to  enter  into  a  recognizance  for  his  good  behavior  and  to  keep 
the  peace,  and  it  is  clearly  shown  that  the  threats  were  made 
by  the  accused,  the  court  will  not  on  habeas  corpus  discharge 
him.     The  rule  as  applied  In  re  Balcom^  12  Neb.,  316,  approved. 

Error  to  the  district  court  for  Red  Willow  county. 
Tried  below  before  Cochran,  J. 

J.  Byron  JenningSj  for  plaintiff  in  error. 

jR.  M,  Snavely,  for  defendant  in  error. 

Maxwell,  J. 

The  relator  filed  a  petition  for  a  writ  of  habeas  corpus 
before  Hon.  J.  E.  Cochran,  judge  of  the  district  court  of 
Red  Willow  county,  in  which  he  alleged  that  he  was  un- 
lawfully restrained  of  his  liberty  by  E.  R.  Banks,  in  said 
county,  upon  a  pretended  mittimus  issued  by  J.  H.  Ben- 
nett, justice  of  the  peace  of  said  county,  requiring  him  to 
enter  into  a  recognizance  to  keep  the  peace,  etc.  A  copy  of 
the  mittimus  is  attached  to  the  petition.  The  judge  made  an 
order  allowing  a  writ  of  habeas  corpus,  which  was  issued 
by  the  clerk  of  the  district  court,  and  the  body  of  the  peti- 
tioner  produced   before  the  judge.     The  defendant  also 
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made  the  following  return  to  the  writ :  "  E.  R,  Banks,  for 
answer  and  return  to  said  writ,  states  that  William  F. 
Esher,  on  the  12th  day  of  August,  1887,  was  placed  in  his 
custody  by  virtue  of  a  warrant  of  commitment,  of  which 
the  following  is  a  copy: 

^**The  State  of  Nebraska, County, 

" '  To  the  keeper  of  the  common  jail  of  said  county: 

"'Whereas,  William  F.  Esher  has  been  arrested  on  a 
complaint  in  writing,  signed  and  sworn  to  by  John  Kolb, 
for  that  he  has  just  cause  to  fear  and  does  fear  that  said 
William  F.  Esher,  of  said  county,  will  unlawfully,  mali- 
ciously, and  willfully  kill  and  murder  him,  the  said  John 
Kolb,  according  to  certain  threats  made  by  him,  the  said 
William  F.  Esher,  that  he  would  so  kill  and  murder  him, 
the  said  John  Kolb,  and  has  been  examined  by  me,  John 
H.  Bennett,  justice  of  the  peace  in  and  for  said  county,  on 
.  such  charge,  and  required  to  give  bail  in  the  sum  of  $100, 
f^r  his  appearance  before  the  district  court  of  said  county, 
on  the  first  day  of  the  next  term  thereof,  to  answer  said 
charge,  which  requisition  he  has  failed  to  comply  with. 

" '  In  the  name  of  the  state  of  Nebraska,  I  therefore  com- 
mand you  to  receive  the  said  William  F.  Eeher  into  your 
■  custody,  in  the  jail  of  said  county,  there  to  remain  until 
discharged  by  due  course  of  law. 

"'Given  under  my  hand  this,  the  12th  day  of  August, 

1887. 

"'J.  H.  Bennett, 
"  *  Justice  of  the  Peace! 

''And  that  he  now  holds  said  William  F,  Esher  in  custody 
by  virtue  of  said  warrant.  In  obedience  to  the  writ  of 
habeas  corpus  issued  herein,  he  now  produces  the  body  of 
the  said  William  F.  Esher  before  the  judge  of  the  district 
court,  to  be  dealt  with  according  to  law." 

It  will  be  observed  that  the  place  in  the  writ  designed 
to  be  filled  up  with  the  word  "county"  has  been  left 
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blank,  and  this  seems  to  have  been  the  ground  of  the 
charge  in  the  petition,  that  it  was  a  pretended  warrant 
Otherwise  the  warrant  is  in  proper  form,  and  the  defect 
does  not  render  it  void.  But  even  had  it  been  invalid,  the 
party  accused  should  not  be  discharged  because  of  such 
defect  alone,  but  tlie  judge  should  cause  a  new  warrant  to 
be  issued. 

On  the  hearing  before  the  judge  the  state  introduced  a 
transcript  of  the  justice's  docket^  as  follows: 

"State  of  Nebraska "j 

vs.  > 

"William  F.  Esher.  j 

"John  Kolb  makes  complaint  in  writing,  upon  oath, 
before  me,  J.  H.  Bennett,  a  justice  of  the  peace  in  and  for 
Red  Willow  county,  Nebraska,  and  deposes  and  says,  that 
he  has  just  cause  to  fear,  and  does  fear,  that  William  F. 
Esher,  of  said  county,  will  unlawfully,  maliciously,  and  will 
fully  kill  and  murder  him,  the  said  John  Kolb,  according 
to  certain  threats  made  by  him,  the  said  William  F.  Esher, 
that  he  would  so  kill  and  murder  him,  the  said  John  Eolb. 

"  John  Kolb. 

"Signed  and  sworn  to  before  me  this^  the  11th  day  of 
Aug.,  1887, 

"J.  H.  Bennett,  J.  P. 

"On  the  same  day  I  issued  warrant  for  arrest  of  the  said 
Esher,  and  delivered  the  same  to  E.  R.  Banks,  deputy 
sheriflF.  On  the  11th  day  of  August,  1887,  warrant  re- 
turned endorsed  as  follows:  'Received  this  August  11th, 
1887.  I  have  arrested  the  said  defendant,  William  F. 
Esher,  and  have  his  body  now  in  open  court.  J.  W.  Wel- 
born,  Sheriff,  by  E.  R.  Banks,  Deputy.' 

"August  11,  1887.  The  court  being  oflScially  engaged, 
this  cause  is  continued  until  August  12^  1887^  at  10  o'clock 

A.M. 

"August  12,  1887.  Prosecution  appeared  with  Coffer 
and  Corneal,  attorneys,  and  defendant  appeared  with  J. 
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Byron  Jennings  and  John  Wiley  as  attorneys.  Defendant 
pleads  not  guilty.  John  Kolb  and  Peter  Swanson  were 
sworn  and  examined  on  behalf  of  the  plaintiff,  and  Wil- 
liam F.  Esher,  James  Harris,  L.  J.  Specklemire,  and  C. 
A.  Nettleton  were  sworn  in  behalf  of  the  defendant,  and 
after  hearing  the  evidence  and  argument  of  counsel,  the  de- 
fendant being  present  in  court  during  all  the  proceedings, 
I  find,  upon  examination,  and  I  am  of  opinion,  there  is 
just  cause  for  the  complaint,  and  I  order  the  said  William 
F.  Esher  to  enter  into  recognizance,  with  good  and 
sufficient  security,  in  the  sum  of  $100,  for  his  appearance 
before  the  district  court  on  the  first  day  of  the  next  term 
thereof,  and  in  the  meantime  to  keep  the  peace  and  be  of 
good  behavior  generally,  and  especially  toward  the  com- 
plaining person.  Costs  assessed:  Justice's  costs,  $5.20; 
sheriff's  costs,  $4.60;  witness  costs,  $7.20,  as  taxed  on  the 
margin  hereof. 

"J.  H.  Bennett, 
"  Justice  of  the  Peace, 

'^  Defendant  failed  and  refused  to  comply  with  said 
order  and  provide  said  bond.  I  issued  a  mittimus,  directed 
to  the  keeper  of  the  jail  of  said  county,  and  delivered  the 
same  to  E.  B.  Banks,  deputy  sheriff  of  said  county. 

"J.  H.  Bennett, 
"Justice  of  the  Peace.'' 

The  relator  also  filed  a  supplemental  petition,  denomi- 
nated a  reply  in  the  record,  in  which  he  admits  he  did 
make  threats  against  Kolb,  but  says  they  were  conditional. 
It  is  pretty  evident,  from  his  own  statements,  that  the 
justice  had  abundant  cause  to  require  him  to  enter  into  a 
recognizance  to  keep  the  peace,  and  that  the  amount  of  the 
recognizance  is  not  excessive.  It  is  also  apparent  that  the 
judge  of  the  district  court  rightly  refused  to  discharge  the 
petitioner. 

In  Ex!  parte  Fisher,  6  Neb.,  309,  this  court  held  that  the 
judgment  of  an  inferior  court  in  a  criminal  action  could 
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not  be  reviewed  on  habeas  oorpris,  and  In  re  Baleom,  12 
Neb.,  316,  it  was  held  that  where  an  examining  court  had 
jurisdiction,  and  it  is  clearly  shown  that  an  offense  had 
been  committed,  and  there  was  testimony  tending  to  show 
that  the  accused  committed  the  offense,  the  supreme  court, 
on  a  writ  of  habeas  corpus,  would  not  weigh  such  evidence 
to  see  whether  it  was  sufficient.  We  adhere  to  that  decis- 
ion, and  it  will  be  applied  in  cases  where  a  party  is  required 
to  enter  into  a  Tecognizance  to  keep  the  peace. 

There  is  no  error  in  the  record,  and  the  judgment  deny- 
ing the  writ  is  affirmed. 

Judgment  affirmed. 

The  other  judges  c6ncur. 


Milton  Rogers  et  al.,   plaintiffs  in  error,   v»- 
Herbert  Thurston,  defendant  in  error. 

1.  Sale:    dsclabations  of  vender:    evidence.    Declarations* 

of  a  seUer  of  goods,  made  after  ll^e  sale  and  delivery  of  sach 
goods,  and  entirely  disconnected  with  the  transaction,  are  not 
admissible  in  evidence  against  the  purchaser. 

2,  :  .  Declarations  of  a  person  engaged  in  the  mer- 
cantile business  as  to  the  amount  of  an  inventory  of  his  assets, 
snch  declaration  being  made  to  a  stranger  about  two  weeks  be- 
fore the  sale  of  his  stock,  are  not  admissible  in  evidence  against 
the  purchaser,  who  had  no  notice  of  the  same,  to  prove  the 
value  of  the  goods,  for  the  purpose  of  showing  that  the  trans- 
action was  fraudulent. 

Error  to  the  district  court  for  Valley  county.     Tried 
below  before  Tiffany,  J. 

Thurston  &  Hall  and  A.  M,  Bobbins,  for  plaintiff  in 
error. 
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Charles  E.  Magoon,  for  defendant  in  error. 
Maxwell,  J. 

In  February,  1883,  one  T.  M.  Ellis  was  engaged  in  the 
hardware  business  at  Ord,  in  Valley  county.  At  that  time 
he  was  indebted  to  Milton  Rogers  &  Son,  in  the  sum  of 
$960,  and  to  Lee,  Fried  &  Co.  an  amount  somewhat  ex- 
ceeding $1,300.  At  that  time  the  attorney  of  the  credit- 
ors called  upon  Mr.  Ellis  for  payment  of  said  claims, 
and  he  being  unable  to  pay,  said  attorney  purchased  the 
stock  of  goods  from  Ellis  for  said  creditors,  and  took  pos- 
session of  the  store,  excluding  Ellis  therefrom.  A  few 
days  afterwards,  one  Fred  L.  Harris  caused  an  execution 
to  be  levied  on  the  goods  on  a  judgment  in  his  favor 
against  Ellis.  Milton  Sogers  &  Son  and  Lee,  Fried  & 
Co.  thereupon  brought  an  action  of  replevin,  and  regained 
the  possession  of  the  goods  from  Thurston,  the  sheriff. 
On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  defendant  for  the  sum  of  $450,  upon  which 
judgment  was  rendered. 

A  large  number  of  errors  are  assigned  in  the  record, 
but  two  of  which  it  will  be  necessary  to  notice. 

Mr.  Harris  was  called  as  a  witness  in  his  own  behalf, 
and  testified  as  follows : 

Q.  You  are  acquainted  with  one  Lew  Ellis,  that  was 
engaged  in  business  here  in  the  year  '83? 

A.     Yes,  sir. 

Q.  State  if  you  saw  him,  shortly  after  returning  from 
Omaha,  in  the  early  part  of  '83? 

A.     Yes,  sir. 

Q.     When  was  that? 

A.  That  was  about  the  21  st  or  22d  day  of  February, 
'83. 

Q.     State  if  you  had  any  conversation  with  Mr.  Ellis? 

A.     I  had  a  conversation  with  Mr.  Ellis. 
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Q.  You  may  state  whether  or  not  it  was  respecting  the 
goods  in  controversy? 

A.  I  had  a  conversation  after  I  came  back  from 
Omaha^  with  Mr.  Ellis;  it  was  about  the  21st  or  22d  of 
February,  '83,  I  was  in  the  bank  ;  I  had  been  away. 

Q.     You  may  state  what  that  conversation  was? 

A.  I  had  been  away,  I  came  home,  went  into  the  bank, 
was  around  transacting  some  business ;  Mr.  Ellis  came  in, 
he  came  around  behind  the  railing  of  the  bank ;  I  says, 
**  You  have  been  doing  some  business  since  I  have  been 
gone ;"  he  says,  "  Yes  /'  I  says,  "  What  did  you  do  it 
for?"  He  says,  "I  didn't  understand  what  I  was  doing 
at  the  time  I  did  do  it.'' 

Q.  Go  ahead  and  state  the  conversation  as  it  occurred, 
specifying  the  time  it  occurred,  respecting  the  sale  here  in 
question  ? 

A.  He  says,  "  They  rushed  in  on  me,  and  said  I  was 
busted,  and  wasn't  worth  anything,  and  that  they  had  to 
do  something."  He  said,  "They  fetched  out  some  papers, 
I  really  didn't  understand  what  they  was."  I  says,  "  What 
did  you  sign  them  for?  Didn't  you  know  it  was  taking 
my  rights  away  from  me."  He  says,  "  No,  I  didn't  so 
understand  it;"  he  says,  "  I  asked  them  particularly  about 
you." 

A.  I  asked  him  why  he  did  it.  He  says,  "  I  under- 
stood that  I  was  to  stay  in  there." 

Q.     What  does  it  refer  to? 

A.     The  sale  of  this  property. 

Q.     The  sale  of  this  property  to  whom? 

A.  To  Lee,  Fried  &  Co.  and  Milton  Rogers  &  Son. 
I  asked  him  why  he  did  it;  he  says,  "I  did  not  understand 
really  what  it  was  doing."  He  says,  "They  came  up 
there." 

Q.     State  the  balance  of  the  conversation  ? 

A.  He  says,  "  They  told  me  that  I  was  to  stay  in  there 
and  sell  the  goods  and  pay  your  debts;"    he  says,  "That 
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was  the  only  reason  I  sold  out  for/'  he  says,  "  They  rep- 
resented to  me  that  I  was  to  stay  in  that  house  and  sell 
those  goods  and  pay  you,"  that's  me.  He  says,  "  That  is 
the  only  reason  I  made  this  transaction,  signed  those 
papers." 

A.  Ellis  told  me  distinctly  that  he  asked  them  about 
me,  and  that  they  told  him  that  my  claim  was  to  be  paid 
in  full ;  that  he  was  to  stay  in  there,  soil  the  goods,  and 
pay  me  out  of  the  proceeds ;  I  asked  him  "  What  did  you 
^o  away  so  quick  for,  seems  to  me  you  are  hurrying  away 
pretty  fast."  He  said, "  I  supp(^ed  I  was  to  stay  in  there 
and  sell  those  goods  and  pay  you." 

Q.  Mr.  Ellis  said  he  was  to  stay  in  there  and  sell  those 
goods? 

A.  Mr.  Ellis,  after  this  conversation,  says  that  he  went 
back  there  to  take  possession  of  this  stock. 

Q.  What,  if  anything,  occurred  after  the  papers  were 
signed? 

A.  He  started  to  get  possession  of  the  stock  and  he  was 
told  by  Lee. 

Q.     Was  you  present  when  he  was  told? 

A.  That  is  what  Ellis  told  me.  He  told  me  he  was 
starting  back  to  take  possession  of  the  stock.  He  said  they 
told  him  he  wasn't  needed  there  any  more. 

Q.     Whom  did  he  refer  to  by  the  word  they? 

A.     Lee,  Fried  &  Co. 

Q.     What  did  they  say? 

A.  They  said  he  wasn't  needed  around  there;  he  said 
his  signs  were  torn  down  and  he  had  no  other  place  to  go; 
he  said  he  never  thought — 

Q.  Never  mind  that.  What  was  said,  if  anything,  re- 
specting employment  by  Lee,  Fried  &  Co.? 

A.  He  said  Lee,  Fried  &  Co.  offered  him  a  job;  his 
store  was  taken  away,  signs  torn  down,  and  he  might  as 
well  go  back. 

Q.     Do  you  know  where  this  man  Ellis  is  now? 
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A.     I  do  Dot. 

Q.  Do  you  know  where  he  has  been  at  any  time  since 
this,  and  in  whose  employment  he  has  been  since  this  sale? 

A.     He  wrote  me  about — 

In  his  cross-examination  and  redirect  examination,  Mr. 
Harris  states  more  definitely  what  was  stated  by  Ellis,  in 
relation  to  the  sale  of  the  goods. 

There  is  a  very  large  amount  of  testimony  of  different 
witnesses,  detailing  the  admissions  of  Ellis  after  he  had 
sold  the  goods  to  the  plaintiffs.  All  such  testimony  was 
objected  to  by  the  plaintiffs,  and  admitted  over  their  ob- 
jection, exceptions  being  duly  taken.  There  is  no  charge 
of  conspiracy  between  the  plaintiffs  and  Ellis  to  defraud 
the  other  creditors  of  Ellis,  and  even  if  there  were,  the 
common  design  must  be  first  shown  before  the  statements 
or  declarations  made  by  one  of  them  in  the  absence  of  the 
others  can  be  given  in  evidence  against  the  others.  People 
V.  Parish,  4  Denio,  153.  Williamson  v,  ComrttonweaMh, 
4  Gratt.,  547.  Staie  v.  Simmons^  4  Strobh.,  266.  Regina 
V.  MearSy  1  Eng.  Law  Eq.,  581.  State  v.  Ripply,  31  Me., 
386.  Glory  v.  State,  13  Ark.,  236.  But  there  was  no  at- 
tempt to  prove  conspiracy. 

2.  We  know  of  no  rule  that  would  justify  the  proof 
of  the  admissions  of  Ellis  against  the  plaintiffs,  made  after 
he  had  parted  with  his  title  to  the  goods  to  the  plaintiffs. 
Evidence  of  oral  admissions  in  any  case  is  to  be  received 
with  great  caution.  While  the  statements  of  a  person  prej- 
udicial to  his  own  interest  are  admissible  in  evidence 
against  him,  yet  the  repetition  of  oral  statements  is  always 
subject  to  great  imperfections.  The  party  making  the  ad- 
mission may  not  have  correctly  expressed  his  meaning,  or 
he  may  have  spoken  jestingly,  or  without  due  considera- 
tion ;  and  even  if  his  meaning  was  correctly  expressed,  he 
may  have  been  misunderstood,  or  a  slight  alteration  of  the 
words,  without  any  design  to  misrepresent,  may  entirely 
vary  the  effect  of  the  statement,  hence  courts,  while  hold- 
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ing  that  such  evidence  is  admissible  in  a  proper  case,  re- 
ceive it  with  great  caution.  1  Phil.  Ev.  (4th  Ed.),  479, 
and  notes.  Judge  Redfield,  in  the  12th  Ed.  of  Green- 
leaf  on  Evidence,  Vol.  1,  Sec.  200,  in  speaking  of  proof 
of  oral  admission,  says :  "In  a  somewhat  extended  experi- 
ence of  jury  trials,  we  have  been  compelled  to  the  con- 
clusion that  the  most  unreliable  of  all  evidence  is  that  of 
the  oral  admissions  of  the  parties,  and  especially  where  they 
purport  to  have  been  made  during  the  pendency  of  the  ac- 
tion, or  after  the  parties  were  in  a  state  of  controversy. 
It  is  not  uncommon  for  different  witnesses  of  the  same 
conversation  to  give  precisely  opposite  accounts  of  it ;  and 
in  instances  it  will  appear  that  the  witness  deposes  to  the 
statements  of  one  party  as  coming  from  the  other,  and  it 
is  not  very  uncommon  to  find  witnesses  of  the  best  inten- 
tions repeating  the  declarations  of  the  party  in  his  own 
favor  as  the  fullest  admissions  of  the  utter  falsity  of  his 
claim.  When  we  reflect  upon  the  inaccuracy  of  many 
witnesses,  in  their  original  comprehension  of  a  conversa- 
tion, their  extreme  liability  to  mingle  subsequent  facts  and 
occurrences  with  the  original  transactions,  and  the  impos- 
sibility of  recollecting  the  precise  terms  used  by  the  party, 
or  of  translating  them  by  exact  equivalents,  we  must  con- 
clude there  is  no  substantial  reliance  upon  this  class  of  tes- 
timony. The  fact,  too,  that  in  the  final  trial  of  open  ques- 
tions of  fact,  both  sides  are  largely  supported  by  evidence 
of  this  character,  in  the  majority  of  instances,  must  lead 
all  cautious  triers  of  fact  greatly  to  distrust  its  reliability." 
But  in  no  case  can  admissions  made  by  a  vendor  after  he 
has  parted  with  his  title,  and  not  connected  with  the  trans- 
action, be  admissible  against  his  vendee.  This  precise 
question  was  before  this  court  in  Simpson  v.  Armstrong,  20 
Neb.,  513,  where  it  is  said:  "The  only  tlieory  upon  which 
testimony  of  this  kind  is  admissible  is,  that  it  becomes  a 
part  of  the  res  gestcB,  being  so  nearly  connected  therewith 
as  to  be  spontaneous  and   unpremeditated,  and  therefore 
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free  from  sinister  motives,  thus  giving  a  reliable  explana- 
tion of  the  principal  transaction — the  subject  of  the  in- 
quiry/' This  testimony,  therefore,  was  not  admissible, 
and  is  clearly  shown  to  have  been  prejudicial  to  the 
plaintiffs. 

3.  Mr.  Harris  was  permitted  to  testify  that  Ellis  made  an 
inventory  of  his  stock  about  ten  days  or  two  weeks  before 
the  sale  to  the  plaintiffs,  and  that  he  had  informed  the 
witness  that  the  sum  total  of  his  (Ellis's)  assets  was  about 
f  3,000,  or  $3,100.  This  testimony  was  introduced  for  the 
purpose  of  proving  the  value  of  the  property  which  the 
plaintiffs  received  from  Ellis,  and  was  clearly  prejudicial. 

There  are  other  errors  alleged,  but  as  there  must  be  a  new 
trial,  and  it  is  probable  the  errors  complained  of  will  be 
avoided,  they  need  not  be  further  considered.  The  judg- 
ment of  the  district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


Reed,  Jones  &  Co.  et  al.,  plaintiffs  in  error,  v.  A. 
G!  Bagley,  defendant  in  error. 

1.  Attachment:    debt  not  dub:    obdbb  signed  bt  county 

JUDGE:  PRESUMPTION.  Where  a  oounty  Judge  grants  an 
attachment  on  a  debt  not  due,  and  signs  the  order  officially,  it 
will  be  presumed  that  he  is  judge  of  the  county  where  the 
order  was  made,  and  that  the  Judge  of  the  district  court  was 
absent  from  such  oounty. 

2,    :    AFFIDAVIT.     Sec.  238  of  the  code  requires  the  plaintiff, 

his  agent,  or  attorney,  seeking  an  attachment  before  the  debt  is 
due,  to  make  oath  in  writin^r,  showing  the  nature  and  amount 
of  the  plaintiff's  claim,  that  it  is  Just,  when  the  same  shall 
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become  dae,  and  at  least  one  of  the  groands  of  attachment  set 
forth  in  section  237.  The  statute  does  not  require  the  affiant  to 
swear  that  he  is  the  plaintiff,  his  agent,  or  attorney,  and  the 
court  has  no  aothoritj  to  inject  such  words  into  the  statute. 
Testier  V.  CrouUsff^  16  Neb.,  369. 

.     Evidence  examined,  and  Hdd,  Not  to  sustain  the 


charge  that  the  defendant  had  sold  and  disposed  of  his  prop- 
erty with  the  intent  to  defraud  his  creditors;  and  that  he  was 
about  to  remove  his  property,  or  a  material  part  thereof,  with 
the  intent  to  defraud  his  creditors. 

Error  to  the  district  court  for  Cedar  county.  Tried 
below  before  Crawford,  J. 

D.  A.  Holmes  and  Wright^  Baldwin  &  Haldanty  for 
plaintiffs  in  error,  argued  the  cause  on  the  facts  alone. 

J.  8.  Lothrop,  for  defendant  in  error,  cited :  Sec  238, 
Code.  Waples  on  Attachment,  29.  Ex  parte  Banhy  7 
Hill,  177.  Steinbach  v.  Leese,  27  Cal.,  299.  Bangs  v. 
Mcintosh,  23  Barb.,  601.  People  v.  Sutherla/nd,  81  N. 
Y.,  7.     MUler  v.  Brinkei^hof,  4  Denio,  118. 

Maxwell,  J. 

Prior  to  the  5th  day  of  July,  1886,  the  defendant,  A. 
G.  Bagley,  was  engaged  in  the  business  of  a  general  mer- 
chant and  dealer  in  agricultural  implements  at  Tabor, 
Iowa,  and  also  had  a  store  or  warehouse  at  Coleridge, 
Xeb.,  in  charge  of  one  H.  C.  Goodrich,  where  agricultural 
machinery  and  implements  were  sold. 

On  the  17th  day  of  July,  1886,  Deere,  Wells  &  Co., 
wholesale  dealers  in  agricultural  implements,  commenced 
attachment  proceedings  against  Bagley  in  the  district  court 
of  Fremont  county,  Iowa,  and  they  were  immediately  fol- 
lowed by  a  large  number  of  other  creditors,  among  them 
being  all  the  plaintiffs  in  error  in  this  action. 

About  the  same  time,  Deere,  Wells  &  Co.,  fearing  that 
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there  was  not  enough  property  at  Tabor  out  of  which  to 
collect  their  claim  in  full,  commenced  attachment  proceed- 
ings in  the  district  court  of  Cedar  county,  Nebraska,  and 
levied  on  Bagley's  property  there.  In  this  they  were 
promptly  followed  by  numerous  other  creditors,  among 
them  being  all  of -the  plaintiffs  in  error.  The  defendant 
thereupon,  after  due  notice,  filed  a  motion  in  the  several 
cases  "now  before  the  court,  as  follows  : 

"Now  comes  the  above  named  defendant,  and  moves  the 
court  to  discharge  the  attachment  heretofore  levied  in  the 
above  entitled  cause  as  to  the  whole  of  the  attached  prop- 
erty, for  the  following  reasons,  to-wit : 

"  1st.  Because  the  debt  sued  upon  in  said  action  was  not 
due  at  the  time  of  commencing  the  same,  and  no  authority 
of  court  or  judge,  as  is  required  by  the  statute  of  Nebraska, 
was  first  obtained  for  the  issuing  of  the  order  of  attach- 
ment. 

"  2d.  Because  it  does  not  appear  that  the  affidavit  for 
the  issuance  of  the  order  of  attachment  was  made  by  any 
party  authorized  so  to  do. 

"3d.  Because  the  matters  and  things  stated  and  set 
forth  in  the  affidavit  as  cause  for  an  order  of  attachment 
are  not  such  as  are  required  by,  and  are  not  in  accordance 
with,  the  statutes  of  Nebraska  in  such  cases  made  and 
provided. 

"  4th.  Because  no  affidavit  for  the  issuance  of  an  order 
of  attachment  such  as  is  required  by  the  code  of  Nebraska 
has  been  filed  in  the  court. 

"5th.  Because  the  matters  and  things  stated  and  set 
forth  in  the  affidavit  for  an  order  of  attachment  as  cause 
thereof  do  not  authorize  the  issuance  of  such  order. 

"6th.  Because  the  matters  and  things  stated  and  set 
forth  in  the  affidavit  for  an  attachment  filed  herein  as 
cause  thereof,  so  far  as  the  same  are  material,  are  wholly 
untrue  in  every  particular. 

"7th.     Because  of  other  good  and  sufficient  reasons  ap- 
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parent  upon  the  face  of  the  record,  and  the  said  defendant, 
A.  G.  Bagley,  especially  limits  his  appearance  in  the  above 
entitled  cause  to  and  for  the  sole  purpose  of  making  to 
said  court  the  following  motions." 

The  motion  in  each  case  was  sustained  by  the  district 
court,  and  twenty  days  given  the  plaintiffs  to  file  a  super- 
sedeas, which  was  duly  filed. 

There  is  a  stipulation  in  the  record  that,  as  the  questions 
involved  were  substantially  the  same  in  all  the  cases,  the 
actions  would  be  consolidated  in  this  court.  Deere,  Wells 
&  Co.,  however,  have  not  filed  a  petition  in  error,  and  are 
not  before  the  court. 

The  first  ground  of  the  motion  is,  the  want  of  authority 
of  the  judge  who  granted  the  order  of  attachment — the 
debt  not  being  due. 

Section  237  of  the  code  provides  that  a  creditor  may  bring 
an  action  on  a  claim  before  it  is  due,  and  have  an  attach- 
ment against  the  property  of  the  debtor,  in  the  following 
cases :  First,  Where  a  debtor  has  sold,  conveyed,  or  other- 
wise disposed  of  his  property,  with  the  fraudulent  intent 
to  cheat  or  defraud  his  creditors,  or  to  hinder  or  delay  them 
in  the  collection  of  their  debts ;  Second,  Where  he  is  about 
to  make  such  sale,  conveyance,  or  disposition  of  his  prop- 
erty with  such  fraudulent  intent;  Third,  Where  he  is 
about  to  remove  his  property,  or  a  material  part  thereof, 
with  the  intent  or  to  the  effect  of  cheating  or  defrauding 
his  creditors,  or  of  hindering  and  delaying  them  in  the 
<x)llection  of  their  debts. 

Section  238  also  provides  that,  ^'  The  attachment  author- 
ized by  the  last  section  may  be  granted  by  the  court  in 
which  the  action  is  brought,  or  by  a  judge  thereof,  or  by 
the  probate  judge  of  the  county ;  but  before  such  action 
shall  be  brought,  or  such  attachment  shall  be  granted,  the 
plaintiff,  his  agent,  or  attorney,  shall  make  an  oath,  in 
writing,  showing  the  nature  and  amount  of  the  plaintiff's 
claim,  that  it  is  just,  when  the  same  shall  become  due,  and 
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the  existence  of  some  one  of  the  grounds  for  attachment 
enumerated  in  the  preceding  section.'* 

The  affidavits  for  the  attachments  are  substantially  alike, 
that  of  Tootle,  Maul  &  Co.  against  Bagley  being  a& 
follows : 

"  D.  A.  Holmes,  the  authorized  attorney  of  the  plaintiff, 
being  first  duly  sworn  on  his  oath,  says  that  the  said 
Tootle,  Maul  &  Co.,  plaintiffs,  have  commenced  an  action 
in  the  above  named  court  against  the  said  A,  G.  Bagley, 
defendant,  to  recover  of  the  said  defendant  the  sum  of 
$1,051,  due  and  payable  to  the  said  plaintiffs  from  the 
said  defendant  as  hereinafter  stated,  on  book  account  for 
goods  sold  and  delivered. 

^'That  said  plaintiffs'  claim  is  just;  that  affiant  believes 
the  said  plaintiff  ought  to  recover  of  and  from  the  said 
defendant  the  sum  of  $1,051 ;  and  affiant  further  saith  that 
the  said  defendant  has  sold,  conveyed,  and  disposed  of 
his  property  with  the  fraudulent  intent  to  defraud  his 
creditors. 

''That  said  account  will  mature  and  be  due  and  payable 
from  defendant  on  the  10th  day  of  October,  1886;  and 
further,  affiant  saith  not. 

"D.  A.  Holmes. 

"Subscribed  in  my  presence  and  sworn  to  before  me, 
this  20th  day  of  July,  a.d.  1886. 

"  H.  A.  Miller, 
^^ County  Judged 

The  attorneys  for  the  defendant  contend  that  section  238 
is  ambiguous,  and  that  the  authority  of  the  county  judge 
is  doubtful.  The  language  is  plain,  that  the  attachments 
may  be  granted  by  the  court  in  which  the  action  is  brought, 
or  by  the  judge  thereof,  or  by  the  probate  judge  of  the 
county.  The  section  of  the  code  quoted  refers  to  actions 
brought  in  the  district  court.  But  it  is  said  that,  even  if 
the  county  judge  has  jurisdiction,  there  is  nothing  to 
show  that  he  is  judge  of  Cedar  county,  or  that  the  judge 
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of  the  district  court  was  absent  from  such  county.  The 
jurisdiction,  in  the  absence  of  proof  to  the  contrary,  will 
be  presumed.  In  other  words,  it  will  be  presumed  that  the 
judge  of  the  district  court  was  absent  from  Cedar  county 
when  the  application  for  the  attachment  was  made  to  the 
county  judge  for  that  county ;  and  that  the  order  for  the 
attachment  was  duly  made  by  the  judge  of  Cedar  county. 
The  authority  conferred  upon  county  judges  in  cases  where 
the  debt  is  not  due,  is  for  the  purpose  of  preventing  a 
failure  of  justice.  A  like  power  is  conferred  upon  such 
judges  in  granting  temporary  orders  of  injunctions,  and 
for  a  like  purpose — to  promote  the  ends  of  justice.  The 
order  granting  the  srttachment,  therefore,  was  valid,  and 
the  first  objection  is  overruled. 

2.  The  second  objection  is,  that  the  affidavits  are  insuf- 
ficient, because  the  affiant  fails  to  swear  that  he  had  author- 
ity to  make  the  affidavit. 

It  will  be  observed  that  section  238  requires  the  plaintiff, 
his  agent,  or  attorney  to  make  oath  in  writing,  showing  the 
nature  and  amount  of  the  plaintiff's  claim,  that  it  is  just^ 
when  the  same  shall  become  due,  and  the  existence  of  at 
least  one  of  the  grounds  of  attachment  enumerated  in  section 
237.  To  hold  that  the  affiant  must  swear  to  the  authority 
to  make  the  oath  is  to  put  a  forced  construction  upon  the 
language  of  the  statute,  and,  in  effect,  inject  words  therein. 
If  this  may  be  done  in  one  case,  where  the  intention  is 
plain,  it  may  in  all  others,  and  the  meaning  of  the  several 
provisions  of  tlic  code  be  left  in  doubt. 

In  our  view,  it  is  unnecessary  for  the  party  making  the 
oath  to  swear  that  he  is  the  plaintiff,  his  agent,  or  attorney. 
Had  the  legislature  so  intended,  the  language  would  have 
been  changed  to  carry  out  that  intention.  It  is  probable 
that  an  affidavit  would  be  good  if,  taking  tlie  whole  record 
togetlier,  it  appeared  that  the  affiant  was  the  plaintiff,  his 
agent,  or  attorney.  Suppose  A  B  begins  an  action  against 
C  D,  and  files  a  petition  in  the  district  court,  and  sub- 
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scribes  the  same,  and  at  the  same  time  files  an  affidavit  for 
an  attachment,  in  which  he  fails  to  describe  himself  as 
plaintiff,  will  not  the  coui*t  look  at  the  petition  to  see  if  the 
affiant  appears  therein  as  plaintiff?  We  have  no  doubt  of 
the  right  of  the  court  to  do  so.  The  code  is  to  be  construed 
liberally,  to  enable  parties  to  obtain  their  rights,  and  not 
as  a  means  of  defeating  them.  It  is  probable  that  decis- 
ions may  be  found,  under  statutes  different  from  ours, 
requiring  the  authority  of  the  affiant  in  making  the  affida- 
vit to  api)ear  therein  as  a  part  of  the  oath,  but  it  is  unnec- 
essary under  our  statute.  Teasier  v,  Orowley,  16  Neb., 
371.  The  second  ground  of  the  motion,  therefore,  is 
overruled. 

3.  The  charge  of  fraud  is  made  principally  upon  an 
alleged  inventory,  furnished  by  the  defendant  to  Deere, 
Wells  &  Co.  a  few  days  before  the  levy  of  the  attachment, 
and  the  manner  in  which  the  defendant  conducted  his  busi- 
ness. The  inventory  was  furnished  at  the  request  of  Deere, 
Wells  &  Co.,  while  the  defendant  was  absent  from  home, 
and  was  made  from  memory,  and  although  inaccurate  in 
some  respects,  we  think  fails  to  sustain  the  charge  of 
fraud.  As  to  the  mode  of  conducting  business,  it  appears 
that  the  defendant  had  a  general  store  at  Tabor,  Iowa,  and 
sold  agricultural  implements,  wagons,  and  buggies.  He 
also  owned  a  store  at  Coleridge,  in  Nebraska.  He  seems 
also  to  have  owned  land  in  Knox  county,  and  in  the  coun- 
ties of  Cuming  and  Burt.  He  also  owned  about  100  head 
of  cattle  in  Burt  county,  which  seemed  to  have  been  mort- 
gaged for  some  considerable  time  for  nearly  their  full  value, 
He  also  owned  a  number  of  cattle  in  Woodbury  county, 
Iowa.  The  defendant  resides  at  Tabor,  Iowa.  Tabor  is 
shown  to  be  a  small  hamlet,  some  distance  from  any  rail- 
way, but  has  some  prominence  as  the  seat  of  Tabor  Col- 
lege. The  trade  at  that  point  is  limited  to  the  local 
demand,  but  the  defendant  seems  to  have  had  a  wide 
acquaintance,  and  to  be  a  professional  trader.     Trading,  it 
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seems,  had  been  his  business  for  twenty  years.  Little  or 
nothing  that  he  possessed  but  was  liable  to  be  traded  or 
swapped.  And  if  his  own  testimony,  and  that  of  a  num- 
ber of  his  neighbors,  is  to  be  believed,  he,  in  the  main,  was 
successful.  The  testimony  shows  that  he  would  trade 
M^agons  or  other  things  for  horses,  and  trade  or  sell  the 
horses.  He  seems  to  have  sent  a  considerable  number  of 
horses  into  this  state  during  the  spring  of  1886,  which 
:seem  to  have  been  sold.  Nearly  all  business  was  done 
upon  credit.  There  is  some  testimony  tending  to  show  that 
the  defendant  «old  machinery,  wagons,  etc.,  to  persons  liv- 
ing near  the  adjacent  villages,  at  or  about  cost.  The 
object,  however,  was  not  to  defraud  creditors,  but  to  draw 
trade.  The  propriety  of  doing  business  in  that  way  is  very 
doubtful,  but  that  question  is  not  before  the  court.  So  far 
as  the  record  shows,  the  defendant  was  conducting  his 
business  in  the  way  he  had  always  carried  it  on,  at  the 
time  Deere,  Wells  &  Co.  levied  their  attachment.  That 
firm,  by  attaching,  evidently  induced  other  creditors  to 
procure  attachments  and  cause  them  to  be  levied ;  but,  upon 
the  proof  contained  in  the  record,  they  were  unauthorized. 
The  judgment  of  the  district  court  is  right,  and  is 
iiffirmed. 

« 

Judgment  affirmed. 

The  other  judges  concur. 
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Peru  Plow  &  Wheel  Co.,  plaintiff  in   ebbob, 
V.  D.  M.  Benedictt,  defendant  in  ebbob. 

1.  Attachment:    affidayit.    The  causes  set  forth  in  the  affi- 

davit for  an  attachment,  Seld,  Sufficient  prima  facie  to  author- 
ize the  issuing  of  an  attachment. 

2.     :    GBOUND  OF  ATTACHMENT.    Where  uoue  of  the  causes 

for  an  attachment  are  shown  to  exist,  the  mere  inability  of  a 
debtor  to  pay  his  debts  is  not  ground  for  an  attachment. 

3.    :     EVIDENCE.     On  the  eyidenoe  presented,  ITe^d,  That  an 


order  discharging  the  attachment  was  not  erroneoua 

Errob  to  the  district  court  for  Hitchcock  coonty. 
Tried  below  before  Cochban,  J. 

George  E.  Banks,  for  plaintiff  in  error, 

W.  8.  MorlaUy  for  defendant  in  error. 

Maxwell,  J. 

The  plaintiff  began  an  action  by  attachment  against  the 
defendant.  The  defendant  filed  a  motion  to  discharge  the 
attachment  upon  two  grounds,  viz: :  Because  the  affidavit 
was  insufficient;  and  second,  because  the  all^ations  therein 
were  untrue. 

The  grounds  of  the  attachment,  as  set  forth  in  the  affi- 
davit to  obtain  the  same,  are,  "That  defendant  is  about  to 
dispose  of  his  property,  with  intent  to  defraud  his  cred- 
itors. Is  about  to  sell,  convey,  and  dispose  of  his  property, 
with  the  fraudulent  intent  to  cheat  and  defraud  hia  cred- 
itors. Has  disposed  and  assigned  his  property,  with 
intent  to  defraud  his  creditors.  Has  sold  and  conveyed 
and  disposed  of  his  property,  with  the  fraudulent  intent 
to  cheat  and  defraud  his  creditors,  and  to  hinder  and  delay 
them  in  the  collection  of  their  debts.    Has  rights  in  action 


JULY  TERM,  1888.  341 

Peru  Plow  A  Wheel  Co.  y.  Benedict. 


and  property  which  he  conceals.  Fraudulently  con- 
tracted the  debt  upon  which  this  action  is  brought/' 

The  grounds  set  forth  in  the  affidavit  are  sufficient,  if 
true,  to  authorize  the  issuing  of  an  attachment. 

The  defendant,  however,  filed  an  affidavit  in  support  of 
the  motion  to  discharge  the  attachment,  denying  all  the 
causes  of  attachment,  and  setting  forth  the  facts  as  he 
claims  them  to  be,  as  follows:  ^'I  am  defendant  in  the 
above  entitled  action ;  I  am  a  married  man,  with  a  family, 
consisting  of  a  wife  and  seven  children ;  I  reside  in  Cul- 
bertson,  Hitchcock  county,  Nebraska ;  have  resided  in  said 
county  and  have  been  engaged  in  the  hardware  and  agri- 
cultural implement  business  for  more  than  three  years  last 
past.  On  the  evening  of  October  31,  1887,  I  left  Cul- 
bertson  about  4  o'clock,  intending  to  go  to  Fairbury,  stop 
at  Hastings  on  the  way  part  of  the  first  day  of  November, 
and  go  from  there  to  Fairbury,  and  possibly  to  Lincoln, 
and  not  to  be  absent  more  than  four  days.  On  leaving 
Cull)ertson,  I  left  George  W.  Walker  in  charge  of  the 
store  and  store  building  of  that  place.  I  left  Fred  Bock- 
hold  in  charge  of  my  store  and  store  building  at  Palisade. 
At  the  time  I  left  Culbertson  for  the  eastern  part  of  the 
state,  my  sole  and  only  purpose  for  so  doing  was  to  attend 
to  business  I  had  with  various  parties,  and  borrow  money 
on  some  land  I  had  in  Jeffisrson  county,  and  I  had  no  in- 
tention of,  in  any  manner,  disposing  of  my  property  or 
any  part  thereof,  or  to  incumber  the  same  in  any  manner, 
except  to  mortgage  some  land  I  had  in  Jefferson  county. 
Owing  to  misfortune  and  accident  in  missing  the  train,  I 
did  not  return  as  soon  as  I  intended,  not  getting  back 
until  noon  of  November  5,  1887.  I  had  not  been  ab- 
sent from  said  county  for  a  single  day  for  more  than  a 
month  previous  to  said  31st  day  of  October,  except  two 
days  about  the  middle  of  October,  when  I  was  away  in 
Hayes  county,  this  state,  and  I  have  remained  in  said 
county  continuously  ever  since  my  arrival  on  my  return 
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about  noon  of  November  5,  1887,  exoept  being  out  of  the 
county  possibly  a  day  or  two  on  business.  I  left  the 
county  of  Hitchcock  on  the  31st  of  October,  1887,  for 
the  purpose  already  stated,  and  with  no  intention  to  avoid 
the  service  of  summons  or  summonses.  I  have  never  sa 
concealed  myself  that  a  summons  could  not  be  served  upon 
me,  and  have  never,  in  any  manner,  tried  to  avoid  the 
service  of  summons.  I  have  never  attempted  or  been 
about  to  remove  my  property,  or  any  part  thereof,  out  of 
the  jurisdiction  of  the  court,  with  intent  to  defraud  my 
creditors,  or  any  of  them.  I  have  never  attempted,  or 
l)een  al)out  to  convert  my  property,  or  any  part  thereof^ 
into  money  for  the  purpose  of  placing  it  beyond  the  reach 
of  my  creditors,  or  any  of  them.  I  have  never  assigned,, 
removed,  or  disposed,  or  been  about  to  dispose  of  my 
property,  or  any  part  thereof,  with  intent  to  defraud  my 
creditors.  I  have  in  no  manner  tried  to  conceal  my  prop- 
erty, or  any  part  thereof,  from  my  creditors,  and  have  not 
fraudulently  contracted  the  debt  sued  upon  in  plaintifi'& 
petition,  or  any  part  thereof,  and  I  have  not  knowingly 
been  guilty  of  any  fraud,  directly  or  indirectly,  upon  my 
creditors,  or  any  of  them. 

"On  the  31st  day  of  October,  1887,  and  up  to  ten 
o'clock  of  the  5th  day  of  November,  1887,  I  had  no  inten- 
tion to  conceal,  or  in  any  manner  dispose  of  or  encumber, 
my  property,  or  any  part  thereof,  except  in  the  ordinary 
course  of  trade,  other  than  the  mortgaging  of  the  said  land 
in  Jefferson  county.  About  ten  o'clock  of  the  5th  day  of 
November,  1887,  I  met  on  the  train  at  Oxford,  in  this 
state,  W.  B.  Sheldon  and  C.  B,  Began ;  they  informed  me 
that  my  stock  of  goods  at  Culbertson  had  been  attached, 
and  that  they  had  not  had  attachments  issued  for  their 
claims,  Mr.  Sheldon  representing  Lee,  Fried  &  Co.,  of 
Omaha,  and  Mr.  Began  representing  Lininger  &  Metcalf 
Co.,  of  Omaha,  they  saying  that  they  did  not  know  of 
any  grounds  of  attachment,  and  as  the  property  which  I 
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owned  had  been  levied  upon  under  writs  of  attachment, 
and  would  probably  be  greatly  sacrificed,  that  they  very 
much  desired  that  I  would  give  them  a  mortgage  on  my 
stock  of  goods  at  Culbertson,  to  secure  what  I  owed  their 
respective  houses.  At  their  earnest  request  and  solicita- 
tion, [  agreed  to  give  them  a  mortgage  on  the  stock  of 
goods  at  Culbertson,  one  to  Lee,  Fried  &  Co.  for  the  sum 
of  $1,617.76,  and  one  to  Lininger  &  Mctcalf  Co.  for  the 
sum  of  $268.50,  and  to  assign  to  them  my  book  accounts 
and  what  notes  I  had  as  collateral  security  to  pay  my 
indebtedness  to  them. 

"On  arriving  at  McCook,  that  day,  I  met  George  W. 
Walker,  whom  I  had  left  in  charge  of  my  store  at  Cul- 
bertson, who  informed  me  that  all  my  property  had  been 
attached,  and  that  just  before  the  attachment  one  John  M. 
Hench,  of  the  law  firm  of  House  &  Hench,  had  told  hint 
that  he  was  going  to  attach  the  goods  and  take  all  my 
property,  and  that  the  said  Walker,  desiring  to  secure 
what  was  coming  to  him  as  wages  as  clerk  and  tinner  in 
my  store  at  Culbertson,  had  taken  from  the  store  building 
and  removed  to  another  room  and  place  in  the  town, 
property  of  the  value  of  $252,  and  that  all  the  property 
that  I  had  left  in  Culbertson  subject  to  levy  of  attach- 
ment had  been  attached,  except  what  he  took  away.  He 
asked  me  to  execute  to  him  a  bill  of  sale  for  the  $252 
worth  of  property.  Knowing  that  I  was  in  debt  to  him 
about  the  amount  claimed,  I  gave  him  a  bill  of  sale  for 
the  same,  as  requested. 

"On  arriving  at  Culbertson,  late  in  the  afternoon,  I 
learned  of  the  taking  out  of  the  goods  from  the  store  at 
Palisade,  as  set  forth  in  the  affidavit  of  Fred  Rockhold 
and  James  Iledding.  I  know  of  no  goods  taken  out  of 
the  stores  I  owned  at  Culbertson  or  Palisade,  except  in  the 
ordinary  course  of  trade,  other  than  that  set  forth  in  the 
affidavits  of  Fred  Rockhold,  George  W.  Walker,  and 
James  Redding,  and  believe  that  said  goods  were  all  that 
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were  taken  from  said  stores^  except  in  the  otxlinary  course 
of  business.  Said  Fred  Rockhold,  George  W.  Walker, 
and  James  Redding  took  said  goods  from  said  stores  with- 
out my  knowledge  or  consent,  and  without  any  instruc- 
tions from  me  to  do  so.  I  believe  I  owed  them  almost  or 
quite  the  amount  they  claimed,  and  if  my  property  is  to 
be  sacrificed  and  any  of  my  creditors  shall  lose  anything, 
I  do  not  desire  it  to  be  one  who  has  worked  for  me  and  to 
whom  I  owed  wages  for  labor. 

"  From  the  31st  day  of  October,  1887,  up  to  the  pres- 
ent time,  I  have  in  no  manner  disposed  of  or  encumbered 
any  of  my  property,  or  secreted  the  same,  or  concealed  the 
same,  or  any  part  thereof,  or  directed  the  same  to  be  done, 
except  as  set  forth  in  the  affidavits  of  Hugh  W,  Cole, 
H.  H.  Cherry,  Fred  Rockhold,  James  Redding,  C.  B. 
Bogan,  and  George  W.  Walker,  and  in  addition  thereto  a 
mortgage  of  $500,  executed  on  the  9th  day  of  November, 
1887,  to  my  uncle,  Alexander  Benedict,  on  a  lot  and  house 
in  Hayes  Center,  Nebraska,  and  160  acres  of  land  in 
Hitchcock  county,  Nebraska;  and  a  mortgage  to  the 
Keokuk  Stove  Works,  on  said  9th  day  of  November, 
1887,  for  the  sum  of  $1,029.50,  on  my  land  in  Jefferson 
county,  Nebraska,  and  judgment  confessed.  The  debts 
due  and  confessed  of  judgment  in  each  and  every  case 
being  since  the  commencement  of  the  above  entitled  action 
and  the  levy  of  the  writ  of  attachment  on  the  above  en- 
titled action ;  that  each  and  all  of  said  mortgages,  secur- 
ities, and  transfers  of  property  were  made  for  the  payment 
and  securing  of  honest,  bona  fide  debts,  and  with  no  inten- 
tion of  secreting  the  same  or  converting  the  same  into 
money,  or  in  any  manner  place  the  same  beyond  the  reach 
of  my  creditors,  or  in  any  manner  defraud  my  creditors, 
or  any  of  them.  I  have  in  no  manner  tried  to  avoid  the 
payment  of  an  honest  debt,  but  have  always  intended  and 
still  intend  to  pay  all  my  debts,  and  in  no  manner  to  de- 
fraud my  creditors  or  any  of  them." 
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The  defendant  also  filed  a  supplemental  affidavit^  in 
which  he  set  out,  in  detail^  his  assets  and  liabilities.  There 
are  also  a  large  number  of  affidavits  in  support  of  and 
against  the  attachment.  But  the  decided  preponderance 
of  the  testimony  shows  that  none  of  the  grounds  stated  iti 
the  affidavit  existed. 

Mere  insolvency  or  inability  of  the  debtor  to  pay  his 
debts  is  not  alone  cause  for  an  attachment,  in  this  state. 
To  authorize  an  attachment,  at  least  one  of  the  grounds 
provided  in  the  statute  must  exist. 

The  most  that  can  be  said  is,  defendant  had  been  con- 
ducting a  somewhat  extensive  business  for  the  amount  of 
his  capital.  It  is  possible,  too,  that  the  business  was  in- 
trusted too  much  to  the  care  of  others.  In  other  words, 
that  the  defendant  did  not  conduct  it  under  his  own  care 
and  supervision ;  but  the  testimony  falls  to  disclose  any 
intent  to  defraud  on  his  part.  The  motion  to  discharge 
the  attachment,  therefore,  was  rightly  sustained.  It  is 
apparent,  however,  that  at  least  one  of  the  clerks  employed 
by  the  defendant  had,  for  several  days  prior  to  the  levying 
of  the  attachments,  endeavored  to  create  the  impression 
that  the  defendant  was  about  to  fail  in  business,  and  that 
attachments  were  about  to  be  levied  on  his  property.  The 
course  pursued  by  this  clerk,  who  apparently  had  the  con- 
fidence of  the  defendant,  and  was  supposed  to  have  knowl- 
edge of  the  condition  of  his  affairs,  seems  to  have  been  the 
sole  cause  of  the  issuing  and  levying  of  the  attachments 
upon  the  defendant's  property.  We  do  not  care  to  enter 
into  a  discussion  of  the  facts  as  to  the  conduct  of  such 
-employe,  but  it  seems  probable  from  the  testimony  that, 
had  the  defendant  exercised  due  supervision  and  watchful- 
ness over  his  business,  he  could  have  detected  and  pre- 
vented the  attempt  to  injure  his  standing  as  a  business 
man.  He  is  not  free  from  blame,  therefore,  for  the  attach- 
ments, but  there  was  no  adequate  cause  for  issuing  the 
dame. 
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The  judgment  of   the  district  court  is  rights  and  is 
afi&rmed. 

Judgment  affirmed. 
The  other  judges  ooncor. 


D.  P.  Bliss  et  al.,  plaintiffs  in  error,  v.  D.  M. 
Benedict,  defendant  in  error. 

Maxwell,  J. 

The  questions  presented  in  this  case  are  substantially 
the  same  as  in  Peru  Plow  &  Wheel  Oo.,  just  decided,  an 
additional  ground  of  attachment  being  that  defendant  had 
absconded  so  that  summons  could  not  be  served  upon  him^ 
etc.  The  proof  entirely  fails  to  sustain  this  charge,  or  any 
of  the  charges  set  forth  in  the  affidavit. 

The  judgment  of  the  district  court  is  right,  and  is 
affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Simmons  Hardware   Co.,  plaintiff  in  error,  v* 
D.  M.  Benedict,  defendant  in  error. 

Maxwell,  J. 

The  questions  presented  in  this  case  are  substantially 
the  same  as  those  in  Peru  Plow  &  Whed   Cb.  against 
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Benedict,  just  decided,  and  the  same  judgment  will  be  en- 
tered.    The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


John  Sorenson,  plaintiff  in  error,  v.  D.  M. 
Benedict,  defendant  in  error. 

Maxwell,  J. 

The  questions  presented  in  this  case  are  substantially 
the  same  as  those  in  Peru  Plow  &    Wheel  Co,  against 
Berudidf  jVLst  decided,  and  the  same  judgment  will  be  en- 
tered.    The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


H.  Floaten,  plaintiff  in  error,  v.  Georgb 
Ferrell,  defendant  in  error. 

Praotice  in  Supreme  Court.  Alleged  erron  of  law  oeearriDg 
at  the  trial,  in  the  ezdosion  of  certain  evidence,  examined  and 
overraled. 

Injuries  to  Stock :  instructions  to  jury.  In  an  action  by 
G.  F.  against  A.  H.  F.,  for  the  negligent  driving  and  manage- 
ment of  a  team  of  horses  let  for  hire  by  G.  F.  to  A.  H.  F.,  by 
means  of  which  the  team  was  driven  upon  a  barb  wire  fencd  and 
injured,  and  where  there  was  no  evidence  tending  to  connect  G. 
F.  in  any  manner  with  the  existence  of  snch  fence,  Hdd,  Not 
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error  od  the  part  of  the  trial  court  to  refiise  to  give  an  iDstrnc- 
tion  to  the  jury  tending  to  make  the  existence  of  snch  fence 
across  the  road  an  excuse  or  justification  to  A.  H.  F.  for  the 
ii^nry. 

3.  Trial:  dibcbetion  of  goubt.  Upon  the  trial  of  such  cause. 
Held,  To  be  within  the  legal  discretion  of  the  trial  court  to  give 
or  withhold  from  the  jury  questions  for  special  findings  of  fact. 

Ebror  to  the  district  oourt  for  Greeley  county.  Tried 
below  before  Harrison,  J. 

T.  J,  Doyle,  for  plaintiff  in  error,  cited :  Solomon  v. 
Central  Park  &  C  -B.  JR.,  1  Sweeney,  298.  Oonzales  v. 
N.  Y.  &  H.  R.  R.y  38  N.  Y.,  440.  Lewis  r.  BatUrrun^e  & 
Ohio  R.  JR.,  13  Am.  L.  Register,'  284.  Morse  v.  Minne- 
apolis &  St.  L.  Ry.  Co.y  16  N.  W.  Eep.,  358. 

H.  G.  Beel,  for  defendant  in  error. 

Cobb,  J. 

The  defendant  in  error  sued  the  plaintiff  in  error  in  the 
district  court  of  (jreeley  county.  The  cause  of  action,  or 
principal  one,  set  out  in  the  petition,  and  the  one  upon 
which  the  contention  arises,  is,  damage  to  the  mare  of  the 
defendant  in  error,  let  for  hire  to  plaintiff  in  error,  which 
damage  was  «uisod  by  the  alleged  negligently  driving  the 
team,  of  which  the  said  mare  constituted  a  part,  into  and 
upon  a  barbed  wire  fence,  by  means  of  which  said  mare 
was  injured.  The  cause  was  tried  to  a  jury,  which  found 
for  the  plaintiff  below,  and,  allowing  certain  set-offs, 
assessed  his  damages  at  the  sum  of  twenty-six  dollars  and 
seventy-eight  cents,  for  which  judgment  was  rendered,  with 
costs. 

The  plaintiff  in  error  makes  the  following  assignments 
of  error  in  this  court: 

"  I.  The  court  erred  in  sustaining  objection  of  defend- 
ant in  error,  and  excluding  from  the  jury  the  following 
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question  and  answer,  found  on  page  38  of  bill  of  exoep- 
tions,  viz. :  *  You  may  state  with  reference  to  the  charao* 
ter  of  the  road  here,  and  of  the  night,  whether  that  is  not 
a  road  that  would  lead  anyone  into  this  wire  fenoe,  with 
the  exercise  of  ordinary  and  proper  care?'  Ans.  'If  I 
had  been  driving  it  would  have  led  me  in  there;  certainly, 
that  is  a  road  that  the  team  would  keep.' 

"  II.  The  court  erred  in  sustaining  objection  of  defend- 
ant in  error  to  the  following  question,  found  on  page  49  of 
bill  of  exceptions:  'Q.  You  may  state  how  you  was 
driving  on  this  particular  occasion,  as  to  prudence  and 
care?' 

"  III.  The  court  erred  in  sustaining  objection  of  de- 
fendant in  error  to  the  following  question  propounded  to 
L.  J.  Sloan,  witness  for  plaintiff  in  error,  found  on  pages 
57  and  68  of  bill  of  exceptions,  viz. :  *  From  the  location 
of  this  road,  the  manner  in  which  the  fence  was  laid  across 
it,  was  it  or  was  it  not  very  dangerous  to  the  travel  at  that 
time?' 

"IV.  The  court  erred  in  sustaining  the  objection  of 
defendant  in  error  to  the  following  question,  propounded 
to  L.  J.  Sloan  by  plaintiff  in  error,  found  on  page  59  of  bill 
of  exceptions,  viz. :  *  Well,  doctor,  did  you  ever  have  any 
trouble  and  diflSculty  at  this  point — that  is,  in  the  way  of 
running  into  a  wire  fence?' 

"V.  The  court  erred  in  sustaining  objection  of  defend- 
ant in  error  to  the  following  question  of  plaintiff  in  error, 
propounded  to  P.  J.  Hurley,  witness  for  plaintiff  in  error, 
found  on  page  74  of  bill  of  exceptions,  viz. :  '  You  may 
state  if  you  have  any  special  knowledge  of  your  own  which 
causes  you  to  know  that  a  team  coming  from  Spaultliiig 
would  take  that  course?' 

"  VI.  The  court  erred  in  refusing  to  give  paragraphs 
Nos.  one  and  two  of  the  instructions  asked  by  the  plaintiff 
in  error. 

"VII.     The  court  erred  in  refusing  to  submit  to  the 
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jury  special  findings  Nos.  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11, 
12,  and  13,  asked  by  the  plaintiff  in  error. 

"  VIII.     The  court  erred  in  overruling  the  motion  for 
a  new  trial. 

"  IX.  The  verdict  is  contrary  to  the  evidence." 
It  appears  from  the  bill  of  exceptions  that,  on  the  24th 
or  25th  day  of  July,  A.  H.  Floaten  (defendant  below) 
hired  from  Greorge  Ferrell  (plaintiff  below),  who  was  a 
livery  man,  a  covered  carriage  and  team,  consisting  of  two 
horses,  a  mare  and  a  gelding,  for  the  purpose  of  driving 
from  Scotia,  the  place  of  residence  of  the  parties,  to  Albion, 
and  return,  expecting  to  be  gone  about  three  days.  He 
took  with  him  on  said  trip,  in  said  carriage,  Byner  Laiia- 
gan  and  T.  J.  Doyle.  Returning  from  Albion,  they  stopped 
for  supper  at  Spaulding,  and  were  by  some  means  detained 
so  that  they  did  not  resume  their  journey  until  near  night- 
fall. For  awhile  Doyle  drove  the  team,  but  it  being  some- 
what dark,  and  he  being  unacquainted  with  the  road,  and 
as  Lanagan  knew  the  road  better,  they  changed  there,  and 
Lanagan  drove.  As  they  approached  near  to  O'Connor 
they  came  to  where  the  road  had  been  changed,  in  conse- 
<]uence  of  a  barbed  wire  fence,  enclosing  the  cemetery,  hav- 
ing been  built  across  the  old  road,  where,  the  driver  mis- 
taking the  old  and  abandoned  track  for  the  new  track 
leading  to  O'Connor,  as  then  used,  they  ran  upon  and  into 
the  barbed  wire  fence,  causing  the  injury  to  the  mare. 
The  n^ligence  which  constituted  the  cause  of  action,  if 
there  were  any,  consisted  in  the  want  of  proper  care  in 
-driving,  whereby  the  driver  failed  to  turn  off  upon  the  new 
track,  but  continued  upon  the  old  one,  until  the  team 
struck  the  barbed  wire  fence.  It  is  not  contended,  nor 
<X)uld  it  be,  as  I  think,  that  it  was  n^ligence  per  se  to 
^rive  on  the  road  in  the  night  time,  under  the  circum- 
stances. There  is  considerable  testimony  as  to  the  condi- 
tion of  the  road,  and  other  conditions,  tending  to  prove 
whether  the  failure  of  the  driver  to  turn  off  upon  the  new 
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track,  and  so  avoid  the  fence,  was  owing  to  a  want  of  ordi- 
nary care  and  diligence,  both  pro  and  con.  In  testifying 
on  this  branch  of  the  case  the  witnesses  used  a  plat  or  dia- 
gram of  the  road  and  enclosure,  which  was  also  submitted 
to  the  jury  in  evidence,  but  it  is  not  preserved  in  the  bill 
of  exceptions.  The  want  of  this  diagram,  together  with 
the  inherent  difficulty  of  the  case,  places  it  out  of  my  power 
to  say  that  the  jury  had  not  sufficient  evidence  before  them 
to  sustain  their  finding,  thki  the  injury  was  caused  by  the 
Diligence  of  the  person  responsible  for  the'ordinarily  care- 
ful driving  and  management  of  the  team. 

The  first,  second,  and  third  assignments  of  error  are 
•directed  to  the  exclusion  of  certain  questions  put  by  plaint- 
iff in  error  to  his  witnesses,  and  their  answers  thereto, 
above  set  out  in  the  assignments.  This  evidence  was 
properly  excluded,  as  its  admission  would  be  to  substitute 
the  judgment  of  the  witness  for  that  of  the  jury.  This 
was  not  a  question  of  science,  or  skill,  hence  the  witnesses 
-could  only  testify  to  facts,  and  it  was  for  the  jury  to  draw 
conclusions  therefrom. 

The  fourth  and  fifth  assignments  are  based  upon  the 
•exclusion  of  the  testimony  of  the  witnesses  Sloan  and 
Hurley,  as  to  their  having  experienced  difficulty  in  keeping 
from  running  into  the  fence  at  the  same  place.  This  evi- 
dence was  rightly  rejected,  for  the  obvious  reason  that  to 
have  admitted  it  would  have  been  to  shift  the  issue  from 
the  question  of  the  negligence  of  the  defendant  to  that  of 
the  care  and  diligence  of  the  witnesses. 

On  the  trial  the  defendant  asked  the  court  to  give  the 
following  instructions,  which,  being  refused,  are*  made  the 
basis  of  the  sixth  assignment  of  error : 

"I.  The  court  instructs  you  that  a  person  traveling  on 
a  public  highway  has  a  right  to  presume  the  said  highway 
is  safe  and  open,  and  clear  of  obstructions,  and  in  this 
state  by  statute  the  presumption  is  great,  in  view  of  the 
fact  that  all  men  are  presumed  to  obey  the  law,  and  by 
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statute  it  is  made  a  misdemeanor  for  any  person  to  build  a 
barb  wire  fence  across  or  in  any  plain  traveled  road  or 
track  in  common  use^  either  public  or  private,  without  first 
'  putting  up  sufficient  guards  to  prevent  either  man  or  beast 
from  running  into  said  fence. 

"II.  And  the  court  further  instructs  you  that  if  you 
find  from  the  evidence  the  road  across  which  said  wire 
fence  was  built,  and  on  which  said  horse  was  hurt,  and 
said  road  to  a  person  traveling  at  night  time  was  the 
plainest  track,  and  if  you  find  from  the  evidence  there 
was  not  proper  and  sufficient  guards  put  up  to  prevent 
either  man  or  beast  from  running  into  said  wire  fence^ 
then  you  will  find  that  the  defendant  did  not,  nor  any  one 
acting  for  him,  carelessly,  n^ligently,  and  wrongfully 
drive  into  said  wire  fence,  and  if  you  so  find  then  you 
find  for  the  defendant." 

Sections  108  and  109  of  Chap.  78,  Comp.  Statutes, 
make  it  "unlawful  for  any  person  to  build  a  barbed  wire 
fence  across,  or  in,  any  plain  traveled  road  or  track  in 
common  use,  public  or  private,  in  this  state,  without  first 
putting  up  sufficient  guards  to  prevent  either  man  or  beast 
from  running  into  said  fence ;''  make  the  same  a  misde- 
meanor, finable  in  a  sum  not  less  than  five  dollars  nor 
more  than  twenty-five  dollars;  and  making  the  person  so 
offending  liable  for  all  damages  that  may  accrue  to  the 
l)arty  damaged  by  reason  of  any  barbed  wire  fence.  ' 

Whatever  might  be  the  rule  of  law  in  a  case  arising  be- 
tween a  person  suffering  damage  by  reason  of  a  barbed 
wire  fence  erected  across  a  road  and  the  person  responsible 
for  the  erection  of  such  fence,  it  is  certain  that  the  mere 
existence  of  such  obstruction  is  no  excuse  to  the  bailee  of 
property  for  failing  to  exercise  ordinary  care  and  diligence, 
where  the  bailor  is  in  no  manner  responsible  for  the  exist- 
ence of  such  fence.  The  instructions  were  therefore  prop- 
erly refused. 

On  the  trial,  the  defendant  presented  to  the  court,  and 
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asked  to  have  presented  to  the  jury^  certain  questions  for 
the  special  finding  of  facts,  which  the  court  refused  to 
present ;  which  refusal  constitutes  the  seventh  assignment 
of  error. 

Section  293  of  the  code  provides  that,  "  In  every  action 
for  the  recovery  of  money  only,  or  specific  real  property, 
the  jury  in  their  discretion  may  render  a  general  or  special 
verdict.  In  all  other  cases,  the  court  may  direct  the  jury 
to  find  a  special  verdict  in  writing  upon  all  or  any  of  the 
issues ;  and  in  all  cases  may  instruct  them  if  they  render  a 
general  verdict  to  find  upon  particular  questions  of  fact  to 
be  stated  in  writing,  and  may  direct  a  written  finding 
thereon,"  etc. 

Doubtless  the  case  at  bar  would  fall  within  the  last 
clause  of  the  statute  as  above  quoted.  We  are  cited  to  no 
case,  nor  do  I  know  of  any,  in  which  said  provision  of 
statute  has  been  construed.  Upon  first  impressions  only, 
and  without  authorities,  or  time  for  investigation,  I  must 
construe  the  language  of  the  statute  to  confer  a  discretion- 
ary power  upon  trial  courts,  either  to  give  or  withhold 
questions  for  special  findings  of  fact.  Like  other  powers, 
the  exercise  of  which  are  left  to  the  discretion  of  courts,  this 
is  not  to  be  abused,  or  exercised  arbitrarily,  or  through 
caprice.  But  I  do  not  think  the  case  at  bar  one  in  which 
findings  upon  the  several  facts  presented  were  necessary  to 
the  ends  of  justice,  or  a  fair  determination  of  the  matter 
in  litigation.  The  controlling  question  was  that  of  negli- 
gence, or  ordinary  diligence.  This  question,  when  ap- 
plied to  the  driving  and  management  of  a  team  of  horses 
in  the  night  time,  and  the  keeping  of  a  road  which  had 
been  diverted  from  the  old  track  and  turned  around  a  new 
enclosure,  is  one  peculiarly  adapted  to  a  jury,  and  which 
may  generally  be  left  to  them  without  resort  to  the  analy- 
ses of  facts  by  the  process  of  special  findings. 

All  the  questions  arising  in  the  case,  and  proper  for  the 
<letermination  of  the  jury,  were  properly  submitted  to 
23 
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them  by  the  court,  and  so  far  as  I  can  see,  were  fairly  con- 
sidered^ and  I  see  no  sufficient  reason  why  the  verdict 
should  not  be  accepted  as  a  final  and  just  settlement  of 
the  controversy. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Grand  Prairie  Township  in  the  County  of  Platte, 
plaintiff  in  error,  v.  frederick  so^ure,  de- 
fendant in  error. 

Taxes:  assessment  op  personal  pboperty:  equalization. 
The  personal  property  of  S..  on  his  farm,  situate  in  the  adjacent 
township  to  that  of  his  residence  and  principal  place  of  bosineas, 
in  B.  township,  where  the  same  was  listed  for  taxation  ander 
Sec.  9  of  Chap.  77,  revenue  laws  of  1886,  was  assessed  by  an 
order  of  the  town  board  of  equalization  of  the  adjacent  township 
^the  plaintiff  in  error— which  assessment  was  subsequently 
superseded  by  the  action  and  order  of  the  county  board  of 
equalization,  under  Sec.  70  of  the  same  chapter,  without  a  com- 
plaint in  writing.  Hddy  That  the  action  of  the  county  board 
was  according  to  law. 

Error  to  the  district  court  for  Platte  county.    Tried 
below  before  Post,  J. 

George  G.  Bowman,  for  plaintiff  in  error. 

Sullivan  &  Beeder,  for  defendant  in  error. 

Cobb,  J. 

This  proceeding  in  error  is  brought  from  the  district 
court  of  Platte  county,  to  reverse  a  judgment  against  the 
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plaintiff  in  error  on  a  petition  to  review  the  assessment  of 
personal  property. 

The  petition  of  the  plaintiff  in  the  court  below  sets  up 
that  it  now  is,  and  had  been  prior  to  June  10,  1886,  a 
duly  organized  township  of  Platte  county;  that  on  said 
<lay  the  defendant's  personal  property  in  said  township, 
having  theretofore  been  duly  ass^sed  and  returned  for 
taxes  by  the  legally  authorized  assessor  of  the  township, 
the  county  board  of  supervisors,  sitting  as  a  board  of 
equalization,  caused  the  same  to  be  stricken  from  the 
plaintiff's  book  of  assessments  and  schedule  of  property, 
so  assessed,  without  authority  and  due  process  of  law; 
praying  that  the  order  of  the  board  of  county  supervisors 
itnd  equalizi^tion  be  annulled. 

The  district  court  dismissed  the  petition  at  the  costs  of 
the  plaintiff  in  error,  to  reverse  which  the  proceeding  is 
brought  to  this  court. 

It  appears  from  the  record  in  the  court  below  that,  on 
June  6,  1886,  the  town  board  of  the  plaintiff  served  a 
notice  on  the  defendant  to  appear  June  7th,  following,  to 
show  cause  why  his  personal  property  in  that  town 
should  not  be  assessed  in  that  township. 

To  which  the  defendant  answered  :  "  I  can  not  appear, 
I  got  to  go  to  our  town  meeting;  my  property  is  assessed 
in  Burrows  township.  See  Sec.  9,  page  490,  Comp. 
Statutes." 

The  section  cited  provides :  "  When  the  owner  of  live 
stock,  or  other  personal  property  connected  with  a  farm, 
does  not  reside  thereon,  the  same  shall  be  listed  and  assessed 
in  the  county,  township,  or  precinct  where  the  farm  is 
situated ;  Provided,  If  the  farm  is  situated  in  several  town- 
ships or  precincts  it  shall  be  listed  and  assessed  in  the 
township  or  precinct  in  which  the  principal  place  of  busi- 
ness on  such  farm  shall  be."     Comp.  Stat,  Ch.  77,  Sec.  9. 

On  the  7th  of  June  the  town  board  of  plaintiff  met,  as 
ak  reviewing  board,  and  the  assessment  of  the  personal 
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property  of  the  defendant,  amount  $610,  was  approved, 
and  the  proceedings  recorded. 

It  also  appears  from  the  record  in  the  court  below  that, 
at  a  meeting  of  the  county  board  of  supervisors  as  a  board 
of  equalization,  on  June  9th,  following,  that  the  defend- 
ant having  been  assessed  for  personal  property  both  in 
Grand  Prairie  and  in  Burrows  townships,  it  was  ordered 
that  the  personal  property  held  by  him  in  Grand  Prairie 
township  be  assessed  in  Burrows  township,  which  was 
recorded. 

It  is  to  be  presumed,  from  the  facts  to  be  inferred  from 
the  record,  that  the  court  below  found  that  the  defendant's 
residence  and  principal  place  of  business,  as  a  farmer, 
were  in  Burrows  township,  and  not  in  the  plaintiff's; 
that  the  listing  of  defendant's  personal  property,  under 
the  provisions  of  section  9,  at  his  principal  place  of  business, 
was  a  legal  obligation,  and  was  his  privilege;  that  the 
plaintiff  was  given  a  sufficient  notice  of  this  fact,  in  de- 
fendant's reply  to  the  citation,  prior  to  the  plaintiff's  order, 
as  a  board  of  review,  which  order  was  therefore  improvi- 
dent. 

To  consider  further  the  errors  assigned  by  the  plaintiff's 
counsel  in  this  case,  it  is  not  doubted  that  the  law  of  1886 
authorized  the  plaintiff  to  sit,  on  the  first  Monday  of  June, 
for  the  purpose  of  reviewing  the  assessment  of  property. 
Its  legal  duty,  in  this  instance,  would  seem  to  have  been 
the  relinquishment  of  the  defendant's  assessment  under  the 
section  cited.  When,  therefore^  that  assessment  assumed 
the  form  of  a  grievance,  and  on  the  same  day,  or  shortly 
following,  was  represented  as  such  before  the  county  board 
of  supervisors,  sitting  as  a  board  of  equalization,  that 
board  was  authorized,  under  section  70  of  the  revenue  law, 
^^to  review  the  assessment  and  correct  the  same  as  shall 
appear  to  be  just." 

Under  the  provisions  of  the  above  section,  the  county 
board  of  any  county,  whether  under  township  organiza- 
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tion  or  otherwise,  has  jurisdiction  to  correct  an  assessment 
made  against  a  complainant,  in  an  improper  assessment 
district.  If  the  same  were  original  with  the  assessor,  it  is 
directly  within  the  provisions  of  the  section,  but  it  is  equally 
within  the  intent  and  meaning  of  the  statute  that  the  county 
board  grants  such  relief — where  the  wrongful  assessment 
has  been  ma^le  through  the  township  board  itself.  The 
section  provides :  "  On  the  application  of  any  person  con- 
sidering himself  aggrieved,  or  who  shall  complain  that  the 
property  of  another  is  assessed  too  low,  they  shall  review 
the  assessment  and  correct  the  same  as  shall  appear  to  be 
just.  No  complaint  that  another  is  assessed  too  low  shall 
be  acted  upon  until  the  person  so  assessed,  or  his  agent, 
shall  be  notifird  of  such  complaint,  if  a  resident  of  the 
county.  Provided,  That  in  the  counties  under  township 
organization  that  such  application  shall  have  been  made  to 
the  town  board  of  equalization,  and  been  rejected  by 
them."  The  township  board  having  acted  adversely  on  the 
assessment  of  the  defendant's  property  in  the  township  of 
his  residence  and  principal  place  of  business,  there  was  no 
violation  of  the  spirit  of  the  law  in  then  presenting  his 
grievance  to  the  county  board  without  other  si^ecific  appli- 
cation. The  law,  itself,  was  mandatory  as  to  the  action  to  be 
had  in  this  instance.  It  expressly  gives  authority  to  the 
county  board  to  correct  errors  where  the  township  board  has 
failed  in  supplying  an  act  of  omission  or  neglect.  It  neces- 
sarily follows  that,  where  the  grievance  is  an  act  committed 
by  the  township  board  to  the  detriment  of  a  tax-payer,  or  in 
contravention  of  his  rights,  within  the  scope  of  their  duties 
as  a  board  of  equalization  the  power  and  duty  rests  upon 
the  county  board. 

The  jurisdiction  of  the  county  board  to  correct  the 
grievance,  in  this  instance,  was  original  and  was  accord- 
ing to  law,  and  such  complaint  as  the  board  took  notice 
of,  whether  oral  or  written,  was  sufficient  for  the  board 
"to  correct  the  same." 
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The  present  case  is  not  regarded  within  the  purview  of 
the  decision  cited,  of  the  State  v.  Dodge  County,  20  Xeb., 
600,  where  the  complaint  was  made  that  another  had  been 
assessed  too  low,  and  where  a  money  grievance  was  pend- 
ing, to  be  considered,  after  notice  to  the  party,  in  the  form 
of  a  controversy  as  to  valuation. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


The  State  Insurance  Company  op  Des  Moines^ 
Iowa,  plaintiff  in  error,  v.  John  Jordan,  de- 
pendant IN  ERROR. 

Insurance:  condition  op  policy:  action  on  policy:  trial: 
EViDENCB.  In  an  action  on  a  policy  of  insurance,  where  the 
policy-  contained  a  clause  in  the  following  words,  "and  it  is 
expressly  understood  and  agreed  by  the  parties  hereto  that 
application  and  survey  No.  184,108,  made  by  the  assured,  is 
hereby  made  a  part  of  this  policy  and  a  warranty,  on  the  part  of 
the  assured,  and  that  this  policy  is  issued  upon  the  faith  of  the 
statements  in  said  application  and  survey,  as  they  thus  appear^ 
in  writing  therein  only^^^  and  the  application  endorsed  on  the 
said  policy  contained  the  following:  "8.  Chimneys  what  kind? 
Galvanized  iron  cap.  *  *  *  17.  Granary,  its  size,  age,  con- 
dition, and  present  cash  value?  *  *  *  18.  Its  direction 
and  distance  from  house  ?  N.  W.  100  feet.  *  *  *  22.  Is  it 
incumbered  in  any  way:  if  so,  how  much  and  when  due?  The 
entire  incumbrance  none."  On  the  trial  there  was  evidence  on 
the  part  of  the  defendant  tending  to  prove:  1,  That  there  was  no 
galvanized  iron  cap  on  the  chimney  or  roof;  2,  That  the  granary 
was  only  forty-six  feet  distant  from  the  house;  3,  That  at  the 
date  of  the  application  and  insurance  there  was  a  valid  and 
subsisting  mortgage  on  the  insured  premises  for  $500.  At  the 
close  of  the  evidence,  the  plaintiff  moved  the  court  to  strike 
from  the  record,  and  exclude  from  the  jury,  all  the  testimony 
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of  the  defendant  with  reference  to  the  incumbrances  npon  the 
premises  described  in  the  policy  of  insarance,  and  all  the  testi- 
mony with  reference  to  the  galvanized  iron  cap  npon  the  baild- 
ing,  and  all  the  testimony  with  reference  to  the  distance  of  the 
house  from  the  granary,  which  motion  was  sustained  by  the 
court.    Heldj  Error,  and  a  new  trial  granted. 

Error  to  the  district  court  for  Madison  county.  Tried 
below  before  Powers,  J. 

Alien  &  Bobinson  and  Higgins  &  Garlow,  for  plaintiff  in 
error,  cited:  MoOormack  v.  Molburg^  43  Iowa,  561.  1 
Wood  on  Fire  Ins.,  349,  Sees.  150,  157,  162,  and  168. 
Southern  Mut  Ins,  Co.  v.  Yatea,  28  Gratt.  (Va.),  585. 
Falis  V,  Conway,  etc,  Ins.  Co.,  7  Allen  (Mass.),  46. 

A.  N.  Childs  and  Brome,  White  &  Mapes,  for  defend- 
ant in  error. 

Cobb,  J. 

This  is  an  action  on  a  policy  of  insurance.  The  peti- 
tion, after  the  formal  part,  alleges  that,  on  the  9th  day  of 
February,  1885,  the  plaintiff  was  the  owner  of  a  certain 
quarter  section  of  land,  describing  the  same,  in  the  county 
of  Madison  and  state  of  Nebraska;  that  defendant,  on  said 
day,  in  consideration  of  the  sum  of  $14.90  paid  by  the 
plaintiff  to  defendant  as  a  premium,  executed  and  deliv- 
ered to  the  plaintiff  the  policy  of  insurance,  a  copy  of  which 
is  attached  to  and  made  a  part  of  the  petition,  and  marked 
exhibit  A;  that  the  8th  day  of  September,  1886,  the 
dwelling-house  insured  by  said  policy,  together  with  all 
the  beds  and  bedding  therein,  all  of  the  wearing  apparel 
therein,  all  of  the  household  furniture  and  family  stores  and 
provisions  therein,  together  with  the  grain  contained 
therein,  were  burned  and  wholly  destroyed  by  fire;  that 
the  value  of  said  property,  at  the  time  it  was  so  de- 
stroyed by  fire,  was  as   follows:   Dwelling-house,  $250; 
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bais  and  beddiug,  $25;  wearing  apparel,  $20;  house- 
hold furniture,  $50 ;  family  stores  acnd  provisions,  $1.20; 
sewing  machine,  $20;  frame  granary,  $100;  grain  con- 
tained therein,  $22;  that  said  fire  did  not  originate  by 
any  act,  design,  or  procurement  on  the  part  of  the  plaint- 
iff; that  at  the  time  of  said  insurance,  and  subsequent 
thereto,  there  was  and  has  been  no  additional  insurance 
upon  said  premises;  nor  has  the  title  or  occupancy  thereof 
been  changed,  or  the  hazard  increased;  nor  has  the  build- 
ing at  any  time  been  vacant.  And  the  insured,  at  the 
time  the  house  burned,  used  all  possible  efforts  to  keep 
the  property  so  insured  safely  protected  against  fires  that 
may  originate  or  start  on  prairies,  and  used  all  possible 
efforts  to  save  the  property  so  insured,  when  on  fire ;  that  on 
the  15th  day  of  October,  1886,  the  plaintiff  gave  said  de- 
fendant due  notice  and  proof  of  said  fire  and  loss,  and  has 
duly  performed,  on  his  part,  all  of  the  conditions  of  said 
policy  of  insurance;  that  said  dwelling-house  and  contents, 
and  said  granary  and  contents,  were  worth  $438 1^^^  when 
destroyed  by  fire;  that  on  the  15th  day  of  October,  1886, 
the  plaintiff  demanded  of  said  defendant  the  payment  of 
said  insurance ;  no  part  thereof  has  been  paid,  and  there  is 
now  due  from  the  defendant  to  the  plaintiff  on  said  policy 
the  sum  of  $438y^,  with  interest  upon  such  sum  from 
the  15th  day  of  October,  1886,  with  costs  of  suit. 

The  copy  of  policy  attached  to  said  petition  as  exhibit 
A,  sets  out  that,  "by  said  policy  and  in  consideration  that 
John  Jordan,  of  Norfolk,  made  his  note  or  obligation  to 
the  State  Insurance  Company  for  fourteen  axid  ^^<^  dollars, 
agreeing  to  pay  the  same  according  to  the  terms  thereof, 
said  insurance  company  do  insure  John  Jordan  against 
loss  or  damage  by  fire  and  lightning,  to  the  amount  of 
seven  hundred  and  thirty-five  dollars,  in  the  property 
hereinafter  described,  namely : 

On  his  dwelling-house  (value  of  house,  $250) $200 

On  beds  and  bedding,  while  therein 25 
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On  wearing  apparel,  while  therein 20 

On  household  furniture,  while  therein 50 

On  family  stores  and  provisions,  while  therein 20 

On  sewing  machine,  while  therein 20 

On  reaper  and  harvester  on  premises 200 

On  grain  in  buildings  on  premises,  or  in  stack  in  the 
field  on  plowed  land  on  the  premises  (except 

flax) 100 

On  frame  granary,  vahie  $140 100 

All  situated  on  the  S.  J  of  N.  E.  I,  and  N.  i  of  the  S. 
E,^  of  Sec.  11,  T.  24,  R.  2  west,  county  of  Madison, 
state  of  Nebraska.  Term  five  years.  And  it  is  hereby 
expressly  agreed  by  the  parties  hereto  that  application  and 
survey  No.  184,108,  made  by  the  assured,  is  hereby 
made  a  part  of  this  policy,  and  a  warranty  on  the  part  of 
the  assured,  and  that  this  policy  is  issued  upon  the  faith 
of  the  statement  in  said  application  and  survey,  as  they 
thus  appear  in  writing  therein  only.  Now,  therefore,  the 
said  company  does  promise  and  agree  (subject  to  the  con- 
ditions and  stipulations  herein  and  endorsed  hereon,  which 
constitute  the  basis  of  this  insurance)  to  make  good  unto 
the  assured,  his  executors  and  administrators,  all  such 
immediate  loss  or  damage,  not  exceeding  in  amount  the 
gum  or  sums  insured  on  each,  nor  the  interest  of  the  as- 
sured in  the  property,  as  shall  happen  by  fire  or  lightning 
during  the  said  term,  to-wit,  from  the  2d  day  of  February, 
one  thousand  eight  hundred  and  eighty-five,  at  twelve 
-o'clock  at  noon,  unto  the  2d  day  of  February,  one  thou- 
sand eight  hundred  and  ninety,  at  12  o'clock  at  noon. 
*  *  *  And  any  other  insurance,  valid  or  invalid, 
or  any  incumbrance  upon  any  of  the  property  hereby  in- 
sured, existing  at  the  date  of  this  policy,  noi|  made  known 
in  the  application,  or  any  subsequent  incumbrance  by 
mortgages,  contracts  of  sale,  or  otherwise,  is  imposed,  or 
♦title  or  occupancy  changed,  or  hazard  increased,  without 
the  written  consent  of  the  secretary  of  the  company,  or  if 
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the  building  becomes  vacant^  this  policy  shall  be  void* 
Any  false  statement  in  the  application  shall  make  this 
policy  void.  ♦  ♦  ♦  And  this  policy  is  made  and  ac- 
cepted by  the  assured  on  the  above  conditions  and  stipula- 
tions hereto  annexed,  which  are  to  be  used  and  resorted  to 
in  order  to  explain  the  rights  and  obligations  of  the  par- 
ties hereto,  and  no  part  of  this  contract  can  be  waived^ 
except  in  writing,  signed  by  the  secretary  of  the  company/' 
"Endorsed  as  follows:    Application  of  John  Jordan 

*        «         4c 

"Q.  1.     Is  your  house  of  stone? 
"A.     Frame. 

«  ♦  ♦  ♦  ♦  4c  4i 

"Q.  Chimneys,  what  kind? 

"A.  Galvanized  iron  cap. 

" Q.  Where  do  they  start? 

"A.  Nailed  on  roof. 

♦  «  4c  *  *  ♦  >K 

"Q.  Granary — its  size,  age,  condition,  and  present 
cash  value? 

"A.  It  is  twelve  by  sixteen  feet,  good  condition,  nine 
years  old. 

"Q.     Its  direction  and  distance  from  the  house? 

"A.     N.  W.     100  feet. 

9»e  4c  4c  4c  ♦  4c  4c 

"  Q.     State  number  of  acres  of  land  you  own  on  which 
the  property  to  be  insured  is  situated,  and  its  value? 
"A.     One  hundred  and  sixty  acres,  worth  per  acre  f  10» 

4c  4c  4c  4c  4c  4c  4c 

"Q.  Is  it  incumbered  in  any  way?  If  so,  how  much,, 
and  when  due? 

"A.     The  entire  incumbrance  is  $  none. 

4c  4c  4c  4c  *  4c  4c 

"Having  read  the  foregoing  application,  and  fully  un- 
derstanding its  contents,  I  warrant  it  to  contain  a  full  and 
true  description  and  statement  of  the  condition,  situation^ 
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value,  occupancy,  and  title  of  the  property  hereby  propo.sed 
to  be  insured  in  the  State  Insurance  Company  of  Des 
Moines,  and  I  warrant  the  answers  to  each  of  the  forego- 
ing questions  to  be  true.  No  liability  of  the  company 
shall  attach  until  this  application  has  been  actually  ap- 
proved by  the  secretary.'^ 

The  answer  of  the  defendant  admits  the  formal  allega- 
tions of  the  petition,  denies  all  knowledge  of  the  loss,  and 
alleges  that,  at  the  time  the  policy  was  issued,  the  plaintiff 
made  his  written  application  therefor;  that  in  said  appli- 
cation he  was  asked  the  following  questions:  "Is  the 
property  incumbered  in  any  way;  if  so,  how  much,  and 
when  due?^'  To  which  inquiry  said  plaintiff  answered: 
"The  entire  incumbrance  is  none."  And  defendant  says 
that  said  answer  to  said  inquiry  was  false  and  untrue,  for 
at  that  time  the  said  real  estate  upon  which  said  property 
was  situated  was  incumbered  in  the  sum  of  $500,  by  a 
mortgage  which  was  executed  prior  thereto,  and  defendant 
says  that,  by  reason  of  said  false  and  untrue  answer,  so 
made  in  said  policy,  said  policy  by  its  terms  was  void^ 
and  the  defendant  was  not  liable  thereon. 

Q.  "Chimneys,  what  kind?"  To  which  plaintiff  an- 
swered, "Galvanized  iron  cap,"  which  answer  was  false 
and  untrue,  for  not  at  that  time,  and  no  time  thereafter, 
was  there  a  "galvanized  iron  cap,"  as  stated  by  plaintiff; 
and  defendant  says  that,  by  reason  of  said  false  and  untrue 
answer,  so  made  in  said  application,  the  policy  by  its  terms 
was  void,  and  the  defendant  was  never  liable  thereon. 

Q.  "Granary,  its  direction  and  distance  from  the 
house?"  To  which  plaintiff  answered,  "  N.  W.  100  feet." 
Defendant  says  that  said  answer  to  said  question  was  false 
and  untrue,  and  says  that  said  granary  was  not  of  the  dis- 
tance of  100  feet  ffom  the  house,  and  defendant  says  that, 
by  reason  of  said  false  and  untrue  answer  so  made  in  the 
application  and  policy,  said  policy  by  its  terms  was  void, 
and  defendant  was  never  liable  thereon,  etc. 
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To  which  answer  the  plaintiff  made  reply,  as  follows: 
"  The  plaintiff,  replying  to  the  answer  of  the  defendant 
herein,  denies  each  and  every  all^ation  in  said  answer 
contained.  And  further  replying,  the  plaintiff  alleges  that 
said  plaintiff  is  an  illiterate  person,  and  is  wholly  unable 
to  read  or  write  either  written  or  printed  matter,  and  knew 
nothing  of  the  contents  of  said  written  application,  and 
with  reference  to  said  application  plaintiff  relied  wholly 
upon  what  defendant's  agent  said  as  being  true,  and  alleges 
that  no  such  questions  as  stated  in  said  defendant's  answer 
was  either  asked  by  defendant's  agent  or  answered  by  the 
plaintiff  at  the  time  of  procuring  such  insurance,  or  at  any 
other  time.'' 

There  was  a  trial  to  a  jury,  with  a  verdict  and  judgment 
for  the  plaintiff. 

The  defendant  brings  the  cause  to  this  court  on  error, 
and  assigns  the  following  errors : 

"The  district  court  erred  in  sustaining  the  following 
motion  of  the  defendant  in  error,  at  the  conclusion  of  the 
evidence  of  the  plaintiff  in  error,  on  the  trial  of  said  cause, 
to-wit:  *At  this  point  the  plaintiff  moves  the  court  to 
strike  from  the  record  and  exclude  from  the  jury  all  the 
testimony  of  the  defendant  with  reference  to  the  incum- 
brance upon  the  premises  described  in  the  policy  of  insur- 
ance, and  all  the  testimony  with  reference  to  the  galvanized 
iron  cap  upon  the  building,  and  all  the  testimony  with 
reference  to  the  distance  of  the  house  from  the  granary, 
for  the  reason  that  it  is  incompetent,  irrelevant,  and  im- 
material.'    Motion  sustained  by  the  court. 

"  2.  The  district  court  erred  in  refusing  to  give  to  the 
jury,  and  require  them  to  answer,  special  findings  one,  two, 
four,  five,  six,  and  seven  asked  by  plaintiff.     *     ♦     * 

"  3.  The  district  court  erred  in  refilsing  to  give  to  the 
jury  instructions  one,  two,  three,  four,  five,  six,  seven,  and 
nine,  and  each  of  them,  asked  by  the  plaintiff  in  error  and 
refused  by  the  court.  . 


JULY  TERM,  1888.  365 

State  Ins.  Co.  y.  Jordan. 

"  4.  The  district  court  erred  in  giving  to  the  jury  in- 
struction one,  askad  by  the  defendant  in  error. 

"5.  The  district  court  erred  in  giving  to  the  jury  para- 
graphs one,  two,  three,  four,  five,  six,  and  seven  of  the 
court's  charge  to  the  jury,  and  each  paragraph  thereof," 
etc.     With  other  formal  assignments. 

From  the  bill  of  exceptions,  it  appears  that,  upon  open- 
ing his  case  and  evidence  to  the  jury,  the  plaintiff  intro- 
duced in  evidence  the  original  policy  of  insurance  described 
in,  and  a  copy  of  which  was  attached  to,  the  petition,  and 
called  the  special  attention  of  the  court  that  he  introduced 
in  evidence,  as  well  the  indorsements  upon  the  policy,  in- 
cluding the  copy  of  the  original  application,  as  the  face  of 
the  policy  itself;  which  was  received  in  evidence. 

After  the  evidence  was  closed  on  the  part  of  the  plaintiff, 
the  defendant  called  the  plaintiff  as  a  witness  on  its  behalf, 
who  testified  that,  at  the  time  he  signed  the  application  for 
insurance  and  received  the  policy,  there  was  a  mortgage  of 
|500  on  the  land  upon  which  the  insured  buildings  were 
situated,  to  Mr.  Matheson,  which  was  still  unpaid  at  the 
time  of  the  trial.  There  was  evidence  on  the  trial,  on  the 
part  of  the  defendant,  tending  to  prove  that  the  distance 
from  the  house  described  in  the  policy  and  the  granary, 
also  therein  described ,  was  only  sixteen  steps,  or  forty-six 
feet.  There  was  also  evidence  tending  to  prove  that,  at 
the  time  of  making  the  application  for  insurance,  there  was 
not,  nor  was  there  at  any  time  before  the  destruction  of  the 
building,  any  galvanized  iron  cap  connected  with  the  stove 
pipe  or  chimney,  as  represented  in  the  application. 

Upon  the  defendant's  closing  its  evidence  and  resting 
its  case,  the  plaintiff  moved  the  court  to  strike  from  the 
record,  and  exclude  from  the  jury,  all  the  testimony  of  the 
defendant  with  reference  to  the  incumbrance  upon  the 
premises,  and  all  the  evidence  with  reference  to  the  gal- 
vanized iron  cap  upon  the  building,  and  all  the  testimony 
with  reference  to  the  distance  of  the  house  from  the  gran- 
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ary,  for  the  reason  that  it  is  incompetent  and  immaterial, 
which  motion  was  sustained  by  the  court. 

The  cause  was  not  argued  at  the  bar  of  this  court.  It 
was  submitted  by  stipulation,  in  which  counsel  for  defend- 
ant in  error  reserved  the  right  to  present  a  printed  brief  at 
any  time  .within  fifteen  days  from  the  date  of  submission, 
but  of  which  right  they  have  not  availed  themselves.  The 
<»urt  is  therefore  without  the  benefit  of  their  vicAVS  as  to 
the  ground  upon  which  the  above  order  can  be  justified. 

The  policy,  with  the  copy  of  the  application,  including 
the  answers  to  the  several  questions  therein  contained,  and 
an  express  warranty  of  their  truthfulness  endorsed  thereon, 
over  the  signature  of  the  assured,  plaintifi^,  was  in  evidence 
before  the  court,  and  it  was  competent  for  the  defendant 
to  attack  the  truth  of  any  of  the  representations  or  state- 
ments of  fact  contained  in  the  application ;  it  had  pursued 
that  course  both  by  pleading  and  proof,  and  was  entitled 
to  the  benefit  of  it  before  the  jury,  while  the  pleadings  re- 
mained as  they  are,  and  the  policy  with  its  endorsements 
remained  before  the  jury  in  evidence  on  the  part  of  the 
plaintiff. 

As  a  court  of  review,  we  must  take  up  and  examine  the 
issues  as  they  are  presented  by  the  parties,  and  need  not, 
even  if  we  may,  consider  whether  they  might  have  l>een 
presented  so  as  to  have  been  more  favorable  to  either  side. 
As  the  pleadings  stand,  and  as  the  documentary  evidence 
on  the  part  of  the  plaintiff  stands,  it  is  immaterial  whether 
the  plaintiff  knew  the  exact  character  of  the  statements 
contained  in  the  application  or  not ;  they  must  be  taken  as 
expressing  his  side  of  the  contract  of  insurance  which  he 
seeks  to  enforce.  But  were  this  not  the  case,  and  were 
the  pleadings  such  as  to  place  in  issue  the  execution  by  the 
plaintiff  of  the  application  .for  insurance,  then  there  is  evi- 
dence on  the  part  of  the  defendant  tending  to  prove,  as 
well  as  evidence  on  the  part  of  the  plaintiff  tending  to 
disprove,  that  the  application  for  insurance,  including  the 
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questions  and  answers^  were  truly  read  to  the  plaintifiF,  and 
knowingly  executed  by  him.  Even  in  this  view  of  the 
case,  it  would  present  a  question  for  the  jury,  not  to  be 
taken  from  them  by  the  court.  Where,  in  a  case  like  this, 
the  application  is  expressly  referred  to  in  the  body  of  the 
policy,  and  made  a-  part  of  the  same,  and  a  warranty  on 
the  part  of  the  assured,  and  the  policy  therein  declared  to 
be  ^'  issued  upon  the  faith  of  the  statements  in  said  appli- 
cation and  survey  as  they  thus  appear  in  writing  therein 
onlyy^  and  in  said  application  there  is  a  statement  that 
there  is  no  incumbrance  upon  the  land  upon  which  the 
insured  buildings  are  situated,  the  fact  that  there  was,  at 
the  time  of  the  making  of  such  application  and  insurance, 
a  valid  and  existing  mortgage  upon  such  land,  is  a  bar  to 
a  recovery  upon  such  policy.  See  authorities  cited  in 
Digest  of  the  Law  of  Insurance,  by  Berryman,  p.  623. 
Also,  Id.,  p.  115. 

The  district  court,  therefore,  erred  in  taking  the  evidence 
of  the  plaintiff  himself,  when  called  as  a  witness  on  the 
part  of  the  defendant,  and  which  clearly  proved  that,  at 
the  date  of  the  application  and  policy,  tlie  land  on  which 
the  insured  buildings  were  situated  was  incumbered  by 
mortgage,  from  the  consideration  of  the  jury  in  the  dis- 
position of  the  case. 

Having  reached  the  conclusion  that  there  must  be  a  new 
trial  for  the  above  error  on  the  part  of.  the  trial  court,  I 
-deem  it  unnecessary  to  examine  or  pass  upon  the  other 
errors  assigned.  Presuming  that  before  another  trial  the 
pleadings  will  probably  be  remodeled,  the  occasion  for  most 
-of  the  alleged  errors  will  scarcely  occur  again. 

The  judgment  of  the  district  court  is  reversed,  and  the 
<iause  remanded  to  that  court  for  further  proceedings  in 
•accordance  with  law. 

Eeversed  and  remanded. 

The  other  judges  concur. 


24    3«8| 
33    453 
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Cynthia  A.  Wilcx)x,  plaintiff  in  error,  v.  John 
Raben,  defendant  in  error. 

1.  Appeal:    jurisdiction   of  appellate  court.    Where,  in 

an  BOtion  in  the  coanty  ooart  against  the  princij>al  and  sure- 
ties on  a  promissory  note,  as  joint  makers  thereof,  judgment 
was  rendered  in  favor  of  the  plaintiff  against  all,  and  the  prin- 
cipal defendant  removed  the  cause  to  the  district  court  by  ap- 
peal, it  was  held  that,  as  the  interests  of  the  defendants  were 
inseparably  connected,  the  appeal  brought  the  entire  case  to  the 
district  court,  and  that  court,  upon  a  trial  resulting  in  favor  of 
the  plaintiff,  had  jurisdiction  to  render  judgment  against  all 
the  defendants. 

2.  Judicial  Sale:    confirmatiok.    An  order  confirming  a  sale 

of  real  estate,  where  the  court  has  jurisdiction,  cures  all  defects 
and  irregularities  in  the  proceedings  after  judgment,  and  can- 
not be  attacked  collaterally. 

3.    :    ORDER  of  confirmation.    An  order  of  confirmation 

entered  by  the  district  court,  describing  the  property  sold  as 
certain  lots  and  blocks,  but  failing  to  state  the  name  of  the 
town  or  city  in  which  they  are  situated,  will  not  be  held  void 
as  failing  to  describe  the  property,  where  reference  is  made  to 
the  return  of  the  officer  and  giving  the  correct  date  of  the  sale, 
if  the  return  contains  a  proper  description  of  the  property  sold. 

Error  to  the  district  court  for  Hamilton  county.  Tried 
below  before  Norval,  J. 

Hainer  &  KeUogg,  for  plaintiff  in  error,  cited :  Rorer 
on  Judicial  Sales,  Sec.  658.  Pid  v.  Brayer,  30  Ind.,  332. 
Atldns  V.  Atkins,  9  Neb.,  191.  Frazier  v.  Milky  10  Id., 
113.  Harris  v,  Hardeman,  14  Howard  (U.  S.),  336.  J?ar- 
den  V.  Fitch,  15  Johnson,  121  (8  Am.  Dec.,  225).  Story 
on  Agency,  Sec.  210.  McLaren  v.  Hall,  26  Iowa,  297. 
WUliams  v.  Neth,  31  N.  W.  Rep.,  630. 

A.  W.  Affce,  for  defendant  in  error,  cited :  Warren  v. 
Dick,  17    Neb.,  242.     Gregory  v.  Tingley,  18  Id.,  320. 
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WyarU  v.  Tuthill,  17  Id.,  497.  Neligh  v.  Keene,  16  Id., 
407.  O'Brien  v.  Gadm,  20  Id.,  347.  MoKeigcm  v. 
Hopkins,  14  Id.,  361. 

Reese,  Ch.  J. 

This  was  an  action  in  ejectment,  instituted  in  the  dis- 
trict oonrt  by  plaintiff  in  error,  for  the  recovery  of  lota 
No.  3  and  4  in  block  No.  30  in  the  original  town  of 
Aurora. 

It  appears  from  the  record  that,  in  the  year  1872,  Du- 
rias  Wilcox,  the  husband  of  plaintiff  in  error,  and  who  is 
now  deceased,  secured  the  title  to  the  north-east  quarter  of 
section  4,  township  10  north,  of  range  6  west,  in  Hamil- 
ton county,  from  the  United  States,  under  the  pre-emption 
laws,  and  that  thereafter  the  land  was  platted  as  a  part  of 
the  town  site  of  Aurora.  Soon  after  obtaining  the  patent 
from  the  United  States,  Wilcox  and  wife  conveyed  a  por- 
tion of  the  premises,  including  that  upon  which  the  lots 
in  question  were  situated,  to  Mary  A.  E.  Stone.  On  the 
19th  day  of  December,  1872,  Durias  Wilcox,  as  principal, 
and  Cynthia  A.  Wilcox,  the  plaintiff,  John  Schultz,  and 
Abraham  Kinley,  as  sureties,  executed  and  delivered  to 
one  David  Stone  their  joint  and  several  promissory  note 
in  the  sum  of  $276,  bearing  interest  at  the  rate  of  ten  per 
cent  per  annum.  The  next  day  the  lots  in  question,  with 
others,  were  conveyed  by  Mary  Stone  and  her  husband  to 
Dnrias  Wilcox,  and  on  the  24th  day  of  the  same  month 
Durias  deeded  the  same  to  his  wife,  the  plaintiff.  Stone 
brought  suit  upon  the  note  against  all  of  the  makers,  and 
on  the  7th  day  of  July,  1873,  obtained  a  judgment  in  the 
probate  court  of  Hamilton  county  for  the  amount  due. 
From  this  judgment  Durias  appealed  to  the  district  court. 
A  trial  was  had  in  that  court,  which  again  resulted  in  a 
judgment  in  favor  of  the  holder  of  the  note  against  the 
makers.  An  execution  was  issued  and  levied  upon  the 
24 
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property  in  dispute,  with  other  real  estate,  and  a  sale  was 
had,  wliieh  was  afterwards  confirmed  by  the  district  court, 
and  a  deed  was  duly  executed  to  the  purchaser. 

This  action  is  now  brought  by  the  plaintiff*  in  error,  as 
the  owner  of  the  real  estate  ijnder  the  deed  from  her  hus- 
band ;  her  contention  being,  that  tlie  judgment  of  the  dis- 
trict court,  upon  which  the  order  of  sale  was  issued,  was 
improperly  rondereil  against  her,  as  she  had  taken  no  ap- 
peal, and  the  ijeneral  appearance  for  her  by  the  attorneys 
representing  the  dcfoiulants  was  without  authority. 

It  is  insisted  that  the  appeal  from  the  probate  court  was 
taken  by  Durias  Wiicox  alone,  and  that,  therefore,  the 
district  court  had  no  jurisdiction  over  her  to  render  the 
judgment. 

I  think  it  sufficiently  settled,  in  this  state  at  least,  that 
where  the  interests  of  the  parties  are  inseparably  con- 
nected in  an  action,  that  an  appeal  by  one  will  remove  the 
cause  to  the  appellate  court  for  all.  Lq)in  v.  Paine  &  Cb., 
18  Neb.,  629,  and  cases  there  cited. 

Durias  Wilcox  was  the  principal  debtor  upon  the  note ; 
any  defense  made  by  him  inured  to  the  benefit  of  his 
sureties,  and  therefore  the  appeal,  even  if  taken  by  him 
alone,  and  without  express  authority  from  the  other  de- 
fendants, removed  the  cause  into  the  district  court  as  to  all. 

It  is  insisted  that  the  sheriff'^s  deed  to  defendant  con- 
veyed no  title,  and  in  support  of  this  it  is  urged  that  the 
execution  was  defective,  in  that  it  misrecited  the  amount  of 
the  judgment;  that  the  return  of  the  officer  was  defective 
for  various  reasons  mentioned ;  that  the  notice  of  sale,  the 
appraisement,  and  the  sale  itself,  were  so  defective  as  to 
vest  no  title  in  defendant.  These  quastions  were,  or  should 
have  been,  presented  to  the  district  court  at  the  time  of  the 
hearing  upon  motion  to  confirm  the  sale.  The  district 
court  evidently  had  jurisdiction  of  the  parties  and  of  the 
subject-matter.  The  confirmation  of  the  sale,  therefore, 
cured  all  defects  and  irregularities,  if  any,  in  the  proceed- 
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ings,  and  such  order  cannot  now  be  attacked  collaterally. 
Ndigh  V.  Keeae,  16  Neb.,  407. 

It  is  contended  that  the  order  of  confirmation  was  void, 
and  therefore  no  adjudication  upon  the  validity  of  the 
sale.  The  record  shows  that,  after  the  sale  of  the  property, 
the  return  was  made  by  the  sheriff  to  the  district  court  at 
the  June  term  of  1877.  The  plaintiff  in  that  action  ap- 
peared by  his  attorney,  defendants  by  their  attorneys,  and 
the  cause  came  on  to  be  heard  on  the  motion  of  the  defend- 
ants to  set  aside  the  sale.  This  motion  was  argued,  and 
on  consideration  thereof  it  was  overruled.  The  attorney 
for  the  plaintiff  then  moved  for  an  order  of  confirmation, 
which  was  granted,  the  sale  confirmed,  and  the  sheriff  was 
ordered  to  make  to  the  purchasers  of  the  real  estate  sold 
the  necessary  deeds  of  conveyance.  It  is  objected  that 
this  order  was  void,  for  the  reason  that  it  did  not  describe 
the  property  sold  and  to  be  conveyed.  The  description  of 
the  property  seems  to  be  perfect  by  lots  and  blocks,  with 
the  exception  that  it  is  not  stated  that  they  are  situated  in 
the  town  of  Aurora,  Hamilton  county,  Nebraska.  While 
it  is  true  that  the  description  of  the  property  should  be 
given  in  the  order  of  confirmation,  yet  this  defect  is 
no  doubt  aided  by  the  return  of  the  officer  to  what  is 
denominated  therein  the  order  of  sale,  meaning  beyond 
question  the  execution.  In  that  paper  the  description  of 
the  lots  and  blocks  is  given,  together  with  the  statement 
that  they  are  in  the  town  of  Aurora,  Hamilton  county, 
Nebraska.  This  return  was  found  to  be  correct  by  the 
district  court  by  its  order  of  confirmation,  and  the  lack  of 
description  in  said  order  is  aided  by  the  correct  description 
contained  in  the  return,  and  to  which  reference  is  made 
by  the  date  of  sale.  Afterwards  a  motion  was  made  by 
defendants  to  set  aside  the  order  of  confirmation  and  grant 
a  rehearing  on  the  motion  to  set  aside  the  sale.  Notice  of 
this  motion  was  served  upon  the  plaintiff  in  the  action, 
and  that  it  would  be  heard  before  the  district  judge  of  the 
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fourth  judicial  district  at  a  place  named^  on  the  5th 
day  of  July,  1877,  at  ten  o'clock  A.M.  of  said  day.  On 
that  day  the  parties  appeared  by  their  attorneys.  The 
motion  was  argued,  and  it  was  found  by  the  judge  that 
the  sale  had  been  made  in  conformity  with  the  law,  that 
the  order  of  confirmation  had  been  properly  granted,  and 
the  motion  for  rehearing  was  overruled.  It  is  now  in- 
sisted that  by  the  law  in  force  at  that  time  the  judge  had 
no  jurisdiction  at  chambers,  and  therefore  his  action  was 
void. 

We  are  unable  to  see  how  this  can  become  a  vital  ques- 
tion in  this  case,  for  the  reason  that  the  order  of  confirma- 
tion was  made  in  term  time  by  the  court,  and  was  never 
in  any  manner  vacated  or  set  aside.  The  judge  at  cham- 
bers simply  refused  to  interfere  with  that  order.  We 
therefore  hold  that  the  order  of  confirmation  was  valid, 
and  cannot  now  be  attacked  in  this  collateral  way. 

In  accordance  with  the  allegations  of  the  answer,  it  was 
shown  upon  the  trial  that  extensive  improvements  had 
been  made  upon  the  property  by  defendant  after  his  pur- 
chase, and  prior  to  the  commencement  of  this  action,  with 
the  knowledge  of  plaintiff,  and  without  objection  having 
been  made  by  her,  the  improvement  and  possession  of  de- 
fendant extending  over  some  five  years.  This  notice 
might  be  sufficient  to  prevent  a  recovery  in  this  case  under 
the  rule  stated  in  Gillespie  v.  Sawyer,  15  Neb.,  529,  but  as 
wfe  think  the  decision  of  the  district  court  was  correct, 
aside  from  this  consideration,  we  will  not  discuss  it. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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William  A.  Elwood,  plaintiff  in  errob,  t.  May  S!  373I 

'  '  60    489| 

Bros,  et  al.,  defendants  in  error. 

Debtor  and  Creditor:  insolvent  dbbtob:  payment.  A 
creditor  of  an  insolvent  debtor  may  obtain  from  him  payment 
in  fall  of  a  bona  fide  debt,  and  sach  payment  may  be  made  in 
property,  provided  its  fair  valne  does  not  exceed  the  amount  of 
the  debt,  and  sach  creditor  will  not  for  that  cause  alone  be 
chargeable  with  intending  to  delay  or  defraud  the  creditors  of 
the  debtor. 

Error  to  the  district  court  for  Antelope  county.     Tried 
below  before  Crawford,  J, 

Uttley  &  Benedict,  for  plaintiff  in  error. 

E.  F.  Ghay,  for  defendants  in  error. 

Maxwell,  J. 

One  D.  L.  Cramer  was  indebted  to  the  defendants  in 
error  in  the  sum  of  $1,797.51.  Cramer  was  doing  businesn 
at  Ewing,  in  Holt  county.  The  above  claims  were  placed 
in  the  hands  of  E.  F.  Gray,  an  attorney,  for  collection, 
with  instructions  if  unable  to  obtain  the  money  to  purchase 
a  sufficient  amount  of  goods  to  pay  these  debts.  Gray 
called  upon  Cramer  and  presented  the  claims,  but  was  un- 
able to  obtain  payment  in  money,  and  thereupon  purchased 
sufficient  goods  of  Cramer  to  satisfy  the  demands.  The 
goods  so  purchased  were  immediately  taken  possession  of 
by  Mr.  Gray,  and  as  soon  as  convenient  thereafter  were 
shipped  to  Antelope  county.  There  is  a  stipulation  in  the 
record  that  the  claims  of  the  defendants  in  error  were  bona 
fide,  and  the  proof  shows  that  the  value  of  the  goods  re- 
ceived did  not  exceed,  the  amount  of  the  claims.  A  few 
days  after  this  tmusaction,  other  creditors  of  Cramer 
brought  actions  against  him  and  caused  attachments  to  be 
issued  therein,  and  the  goods  in  question  levied  upon  as 
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the  goods  of  Cramer.  The  defendants  in  error  thereupon 
brought  an  action  of  replevin  to  recover  the  goods,  and  on 
the  trial,  'Hhe  plaintiffs  and  defendant  waived  a  jury  and 
consented  to  a  trial  of  this  case  to  the  court,  and  thereupon, 
after  hearing  the  evidence  on  behalf  of  the  plaintiffs  and 
defendants,  and  the  arguments  of  their  respective  attorneys, 
and  the  court  being  fully  advised  in  the  premises,  the  court 
does  find  that  the  sale  to  the  plaintiffs  (defendants  in  error) 
of  the  goods  mentioned  in  the  petition  herein  was  not  fraud- 
ulent as  to  other  creditors  of  D.  L.  Cramer,  within  the 
provisions  of  chapter  thirty-two  of  the  Compiled  Statutes 
of  Nebraska  of  1885,  entitled  'Frauds;'  and  the  court 
does  further  find  and  conclude  that  said  sale  was  not  an 
assignment,  within  the  provisions  of  chapter  six  of  the 
Compiled  Statutes  of  Nebraska  of  1885,  entitled  *  Assign- 
ments,' and  is  not  void  under  that  chapter;  and  the  court 
further  finds  that  the  sale  of  the  property  in  controversy 
to  the  plaintiffs,  by  D.  L.  Cramer,  was  not  void  under 
section  forty-two,  chapter  six,  page  seventy-nine  of  the 
Compiled  Statutes  of  Nebraska  of  1885.  The  court  does 
further  find  that  the  right  of  property  and  right  of  posses- 
sion of  the  property  mentioned  and  described  in  the  jieti- 
tion  and  inventory  herein,  when  this  action  was  com- 
menced, was  in  the  plaintiffs,  and  does  assess  the  plaintiffs' 
damage  for  the  illegal  detention  of  the  property  at  $60. 
It  is  thereupon  considered  and  adjudged  by  the  court  that 
the  plaintiffs.  May  Brothers,  Osterman  &  Tremaine,  Ar- 
thur Truesdell,  and  Henry  Fuhrman,  do  have  and  recover 
of  and  from  the  defendant,  William  A.  Elwood,  the  pos- 
session of  the  property  mentioned  and  described  in  the 
petition  and  inventory  herein,  and  $60,  their  damages  for 
the  ill^al  detention  of  their  property,  so  as  aforesaid  as- 
sessed, and  their  costs  taxed  at  $ " 

The  plaintiff  in  error  thereupon  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  now  brings  the 
oause  into  this  court  by  petition  in  error. 
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A  creditor  may  obtain  from  a  failing  debtor  payment  in 
fiill  of  his  claim,  and  he  will  not  be  chargeable  upon  that 
ground  alone  of  seeking  to  defraud  other  creditors. 
Neither  will  the  fact  that  the  claim  is  paid  in  goods  of  no 
greater  value  than  the  amount  of  the  claim,  of  itself,  es- 
tablish the  fraudulent  character  of  the  transaction.  So  far 
as  the  testimony  discloses,  the  defendants  in  error  were 
paid  in  goods  of  value  not  exceeding  the  amount  of  their 
claims  against  Cramer.  There  is  no  testimony  in  the  record 
tending  to  show  the  amount  of  Cramer's  liabilities,  and  the 
entire  amount  of  his  assets;  nor  is  there  anything  from 
which  it  can  be  inferred  that  he  was  insolvent,  except  the 
attachment  cases  under  which  the  goods  in  controversy 
were  levied  upon.  Upon  this  testimony  we  are  asked  to 
enter  into  a  general  discussion  of  our  assignment  law  and 
its  effect  upon  the  distribution  of  the  estate  of  an  insolv- 
ent debtor.  The  question  does  not  arise  in  this  case,  and 
a  decision,  if  made  upon  that  point,  would  have  no  bind- 
ing force  or  effect,  and  we  must  therefore  decline  to  con- 
sider it.  There  is  no  error  apparent  in  the  record,  and 
the  judgment  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


George  Graves,  plaintiff  in  error,  v.  John  C. 
Fritz  et  ax.,  defendants  in  error. 

Mortgage  Foreclosure:  lien  of  third  pabty.  Where  a 
party  claiming  a  lien  is  made  a  defendant  in  an  action  to  fore- 
close a  mortgage  on  real  estate,  and  is  daly  served  with  process, 
and  fails  to  appear,  bat  permits  a  decree  of  foreclosare  to  be 
taken,  in  which  his  lien  is  not  recognized,  he  will  not  be  per- 
mitted to  answer  setting  np  his  lien  after  a  sale  under  the  de- 
cree, unless  he  shows  sufficient  cause  for  the  delay. 
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Error  to  the  district  court  for  Holt  county.  Tried 
below  before  Tiffany,  J. 

UUley,  Benedict  &  Sisley,  for  plaintiff  in  error. 

J,  J,  King,  for  defendants  in  error. 

By  the  Court. 

In  October,  1885,  one  John  C.Fritz  instituted  an  action 
to  foreclose  a  mortgage  upon  certain  real  estate,  in  the  dis- 
trict court  of  Holt  county.  In  the  petition  it  is  alleged 
that,  "The  defendants,  George  Graves,  D.  L.  Cramer, 
August  Brockman,  W.  E.  Bailey,  and  R.  L.  Clapp,  have, 
or  claim  to  have,  some  interest  in  said  premises  as  subse- 
quent encumbrancers,  purchasers,  or  otherwise,  and  are 
therefore  made  parties  defendant  hereto.'^ 

In  February,  1886,  W.  E.  Bailey  was  permitted  to  an- 
swer instanter.  He  thereupon  filed  an  answer,  seeking  to 
foreclose  a  certain  mortgage  on  the  property  in  controversy. 

In  June,  1886,  a  decree  of  foreclosure  was  rendered,  as 
follow^:  "The  court  finds  that  all  the  said  defendants 
have  been  duly  served  with  notice  of  this  action,  and  that 
the  defendants,  James  A.  Groff,  Marietta  Groff,  George 
Graves,  August  Brockman,  and  R.  L.  Clapp,  having  failed 
to  answer  or  demur,  and  being  each  three  times  called  in 
open  court  and  still  failed  to  answer  or  demur,  are  adjudged 
by  the  court  to  be  in  default,  and  they  are  hereby  defaulted, 
and  the  cause  is  submitted  to  the  court.  On  considera- 
tion whereof  the  court  finds  that  the  defendants,  James  A. 
Groff  and  Marietta  Groff,  his  wife,  executed  and  delivered 
to  the  plaintiffs  the  mortgage  deed  set  forth  in  said 
petition,  upon  the  following  described  property,  real  es- 
tate, to-wit:  Lot  No.  9  in  block  No.  6,  as  the  same 
appears  of  record  from  the  plat  of  the  town  of  Ewing, 
and  filed  in  the  office  of  the  county  clerk  of  Holt  county, 
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and  that  said  mortgage  was  duly  recorded  on  the  11th 
day  of  June,  1884,  in  the  record  of  mortgages  in  Holt 
county,  and  is  a  first  lien  on  said  real  estate.  The  court 
also  finds  that  there  is  due  to  the  plaintiff  from  the  defend- 
ants, James  A.  Groff  and  Marietta  Groff,  upon  the  note  set 
forth  in  said  petition,  which  said  mortgage  was  given  to 
secure,  the  sum  of  $235,  and  that  the  plaintiff  is  entitled 
to  a  foreclosure  of  said  mortgage  as  prayed. 

"The  court  further  finds  that  the  defendant,  August 
Brockman,  as  subsequent  (owner)  in  fee  of  said  premises, 
executed  and  delivered  to  the  defendant,  W.  E.  Bailey, 
the  mortgage  deed  set  forth  in  his  answer  herein  upon  the 
above  described  premises,  which  mortgage  was  given  to 
secure  the  payment  of  the  promissory  note  described  in 
said  answer,  and  was  made  subject  to  a  certain  prior  mort- 
gage executed  and  delivered  by  the  defendant,  August 
Brockman,  to  D.  L.  Cramer,  dated  March  20,  1885,  for 
the  sum  of  $169.98,  and  duly  recorded  in  the  record  of 
mortgages  of  said  county  on  the  first  day  of  April,  1885, 
and  is  a  third  lien  on  said  premises,  and  subject  to  lien  of 
the  plaintiff,  and  said  lien  of  D.  L.  Cramer  admitted  in 
the  answer  filed  by  W.  E.  Bailey,  and  that  there  is  due 
thereon  to  said  W.  E.  Bailey  the  sum  of  $184.76,  with 
interest  thereon  at  the  rate  of  ten  per  cent  from  the  23d 
day  of  March,  1885. 

"  It  is  therefore  considered  by  the  court  that,  in  case  the 
defendants,  James  A.  Groff  and  Marietta  Groff,  fail  for 
twenty  days  from  the  entry  of  this  decree  to  pay  the 
plaintiff  the  sum  of  $235,  and  if  the  defendant,  August 
Brockman,  fail  for  twenty  days  to  pay  the  defendant,  D. 
L.  Cramer,  the  sum  of  $169.98,  and  the  defendant,  W. 
E.  Bailey,  the  sum  of  $194.76,  that  the  defendant's  equity 
of  redemption  be  foreclosed,'^  etc. 

An  order  of  sale  was  duly  issued  and  the  real  estate  in 
question  sold,  and  a  return  thereof  duly  made.  Whereupon 
the  following  objections  to  the  confirmation  were  filed: 
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"Comes  now  George  Graves,  by  his  attorneys,  Uttley 
&  Small  and  J.  A.  Frommershouser,  objects  to  the  con- 
firmation of  this  sale,  and  prays  the  court  that  he  may 
be  allowed  to  file  this,  his  answer  in  this  cause,  and  alleges 
that  the  following  state  of  facts  exists : 

"1st.  That  this  defendant  has  a  first  lien  upon  the 
property  as  described  in  the  petition  of  the  plaintiff, 
subject  to  the  plaintiff's  mortgage. 

"2d.  That  the  defendants,  D.  L.  Cramer  and  W.  E. 
Bailey,  have  no  legal  and  valid  lien  upon  these  premises, 
for  the  reason  that  their  grantor,  August  Brockman,  had 
no  legal  title  in  the  premises  at  the  time  of  the  execution 
of  said  mortgages  to  said  defendants,  D.  L.  Cramer  and 
W.  E.  Bailey. 

"3d.  That  there  has  been  a  judgment  entered  in  this 
court  in  favor  of  D.  L.  Cramer,  one  of  the  defendants, 
without  any  appearance  on  the  part  of  the  said  defendant, 
D.  L.  Cramer,  or  anything  before  this  court  to  show  that 
said  defendant,  D.  L.  Cramer,  has  now  or  ever  had  any 
l^al  claim  for  the  amount  of  such  judgment. 

"4th.  That  there  is  due  from  the  defendant,  James 
Groff,  to  this  defendant,  the  sum  of  $109.60,  upon  account 
of  mechanic's  lien  duly  filed,  a  copy  of  which  is  hereto  • 
attached  and  made  a  part  of  this  answer.  Wherefore  de- 
fendant prays  that  he  may  l)e  allowed  to  file  his  answer, 
and  that  he  may  have  judgment  aud  an  order  foreclosing 
this  lien  hereto  attached,  and  for  such  other  and  further 
relief  as  to  the  court  shall  seem  just  and  right." 

The  motion  was  overruled  and  the  sale  confirmed,  and 
this  action  of  the  court  is  the  only  error  assigned.  It 
will  be  observed  that  Mr.  Graves  fails  to  make  a  showing 
of  cause  for  the  failure  to  file  his  answer  at  the  proper 
time.  So  far  as  appears,  he  was  properly  served  with 
summons,  and  although  the  case  was  pending  in  court  for 
nearly  a  year  before  a  decree  was  taken,  yet  failed  to  plead 
to  the  petition;   but  after  the  decree  had   been  rendered 
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and  a  sale  had  thereunder,  he  comes  in  and  claims  as  a 
matter  of  right  that  he  have  leave  to  answer.  The  inten- 
tion of  the  law  is,  that  all  parties  interested  in  the  subject- 
matter  shall  be  brought  before  the  court  in  an  action  to 
foreclose  a  mortgage,  in  order  that  the  rights  of  all  parties 
interested  in  the  estate  may  be  adjusted,  and  that  the  pur- 
chaser may  acquire  an  absolute  title  under  the  decree;  and 
where  a  party  interested  has  been  prevented  from  setting 
forth  his  cause  of  action,  in  order  that  his  rights  may  be 
protected  and  enforced,  he  may  no  doubt  be  permitted  to 
answer,  even  afler  the  sale,  and  share  in  the  proceeds 
thereof.  But  he  cannot  do  this  as  a  matter  of  right.  The 
law  favors  diligence;  and  where  a  party  has  been  duly 
served  with  a  summons,  and  sits  idly  by  and  permits  a 
default  to  be  taken  against  him,  and  a  decree  ignoring 
his  claim,  and  a  sale  thereunder,  he  cannot  demand  as  a 
matter  of  right  that  the  sale  be  set  aside  and  he  permitted 
to  plead  an  additional  claim  against  the  estate,  and  ask  for 
a  new  decree.  If  such  practice  was  indulged  in,  litigation 
would  become  interminable.  The  purchaser  and  other 
creditors  have  rights  in  the  premises  which  the  court  must 
consider  and  protect,  so  far  as  may  be  consistent  with 
justice.  The  court  did  not  err,  therefore,  in  overruling 
the  motion  to  permit  the  answer  to  be  filed,  and  confirm- 
ing the  sale.  Whether  the  allegations  in  the  petition  are 
sufficient  to  constitute  a  bar  to  another  action  to  foreclose 
the  allied  lien  is  not  now  before  the  court. 

There  is  no  error  in  the  proceedings,  and  the  judgment 
is  affirmed. 

Judgment  affirmed. 


380      SUPREME  COURT  OF  NEBRASKA, 

HershiKer  y.  Delone  it  Go. 


Ed.  Hershiser,    plaentifp    in    error,    v.    Frank 
.  Delone  &  Ck).,  dependants  in  error. 

1.  Petition:    motion  to  stbiks.    Amotion  to  strike  a  petition 

from  the  files  is  proper  only  in  cases  where  there  is  defect  in 
matters  of  form  required  hy  the  statnte,  such  as  a  defectiye 
Terification. 

2.    :    VEBiFiOAHON.      Objections  to  the  verification  of  a 

petition  being  merely  technical,  must  be  made  before  objections 
are  made  to  the  matter  in  the  petition  itself,  or  the  defect  will 
be  waived. 

3.  Motions.    A  second  motion  based  upon  substantially  the  same 

grounds  as  the  first  cannot  be  filed  except  by  leave  of  court, 
and  should  not  be  permitted  except  for  sufficient  cause. 

4.  Affidavit.    An  afiidavit  to  a  petition,  and  also  for  writ  of  re- 

plevin, was  signed,  *^  Frank  Delone  &  Co.,  per  P.  B.  Murphy, 
Ag't,''  the  affidavit  otherwise  being  in  proper  form.  Hdd^ 
That  while  the  names  of  the  principals  should  have  been  omit- 
ted, yet,  as  the  affidavits  were  properly  sworn  to  by  the  agent, 
they  were  sufficient. 

5.  Evidence  examined,  and  Held^  To  sustain  the  verdict 

6.  Replevin:    verdict.    Where  the  word  "  possession  "  is  omit- 

ted from  the  verdict  in  an  action  in  replevin,  but  the  special 
findings  of  the  jury  and  the  evidence  show  that  the  plaintifi"  is 
the  owner  of  the  property,  and  entitled  to  the  possession  thereof, 
the  verdict  will  not  be  set  aside  because  of  the  defect. 

Error  to  the  district  court  for  Holt  county.     Tried 
below  before  Tiffany,  J. 

UUley,  Benedict  &  Sisley,  for  plaintiff  in  error. 

N.  D.  Jackson,  for  defendants  in  error. 

By  the  Court. 

This  is  an  action  of  replevin  brought  by  the  defendants 
in  error  against  the  plaintiff,  to  recover  certain  barrels  and 
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half  barrels  of  intoxicating  liquors,  described  in  the  peti- 
tion.    The  verification  of  the  petition  is  as  follows : 

"State  of  Nebraska,  1 
Holt  County.  /  ' 
"P.  B.  Murphy,  being  first  duly  sworn,  on  his  oath 
says,  that  he  is  the  duly  authorized  agent  of  the  plaintiff 
in  the  above  entitled  action ;  that  said  plaintiff  is  a  non- 
resident of  Holt  county,  and  is  absent  therefrom ;  that  he 
has  personal  knowledge  of  the  facts  stated  in  the  fore- 
going petition;  that  he  has  read  the  foregoing  petition, 
and  that  the  facts  therein  set  forth  are,  as  afiiant  believes, 

true. 

"  Frank  Delone  &  Co., 
"per  P.  B.  Murphy,  AgerU.^' 

"Subscribed  in  my  presence  and  sworn  to  before  me 
this  2d  day  of  March,  1885. 

"David  Adams. 
"  Notary  Public." 

The  defendant  filed  a  motion  "  to  dismiss  this  cause,  for 
want  of  description  of  property,  and  for  other  causes  ap- 
parent on  the  face  of  the  papers.'^  This  motion  was  over- 
ruled, and  the  order  overruling  the  same  is  now  assigned 
for  error. 

We  think  the  motion  was  properly  overruled.  A  mo- 
tion to  strike  a  petition  from  the  files  is  proper  only  where 
some  formality  required  by  the  statute  has  been  omitted — 
such  as  the  failure  to  verify  the  petition.  The  want  of 
sufficient  description  of  property  involved  in  an  action 
may  require  a  more  specific  statement,  and  form  the 
grounds  of  a  motion  therefor,  and  perhaps  in  some  cases 
may  render  the  petition  liable  to  a  demurrer,  but  is  not  a 
defect  to  be  cured  by  a  motion  to  strike  the  petition  from 
the  files.  The  words,  "  for  other  causes  apparent  on  the 
face  of  the  papers,"  are  of  no  avail,  as  the  grounds  of  a 
motion  must  be  distinctly  pointed  out.  That  part  of  the 
motion,  therefore,  was  surplusage. 
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2.  The  defendant  then  appeared  and  filed  a  second 
motion  to  dismiss  the  action,  and  assigned  as  groimds 
therefor  the  following:  "The  plaintiffs  herein  are  part- 
ners, and  non-residents  of  Holt  county,  and  no  security 
for  costs  has  been  given  as  required  by  law, 

"  2d.  There  is  no  proper  verification  to  the  petition,  as 
required  by  law. 

"  3d.  There  is  no  proper  a£Sdavit  filed  in  this  case,  as 
required  by  law. 

"  4th.  The  afiidavit  filed  in  this  case  is  not  signed  and 
sworn  to,  as  required  by  law. 

"  5th.  There  is  not  a  sufficient  description  of  the  prop- 
erty in  the  affidavit  or  petition  filed  in  this  case,  or  the 
order  of  delivery  issued  herein,  to  enable  the  officer  to 
identify  it." 

The  verification  of  the  petition  should  have  been  signed 
by  the  agent  alone,  and  not  in  the  name  of  Frank  Delone 
A  Co.,  and  the  affidavit  for  replevin,  when  made  by  an 
agent,  should  be  signed  by  him  and  not  in  the  name  of 
his  principal.  An  objection  to  the  verification  of  a  peti- 
tion being  merely  technical,  is  waived  by  any  act  of  the 
defendant  which  recognizes  the  verification  as  being  in 
proper  form — such  as  a  motion  to  make  a  more  specific 
statement  of  facts,  etc.  The  defendant,  therefore,  by  filing 
his  previous  motion,  based  upon  other  grounds  than  the 
defective  verification,  thereby  waived  such  defect.  In 
addition  to  this,  the  verification  of  the  petition  and  affida- 
vit for  replevin,  although  signed,  "Frank  Delone  &  Co., 
per  P.  B.  Murphy,  agent,"  is  sufficient,  it  being  apparent 
that  the  required  oath  in  both  cases  was  made  by  said 
Murphy  as  agent. 

We  know  of  no  rule  that  will  permit  a  defendant,  with- 
out leave  of  court,  to  file  two  or  more  motions  to  a  peti- 
tion based  upon  substantially  the  same  grounds.  The 
second,  third,  fourth,  and  fifth  grounds  of  the  motion* 
therefore,  were  properly  overruled,  and  as  the  plaintifis 
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below  were  non-residents  of  the  county,  it  was  their  duty 
to  give  security  for  the  costs,  which  was  done.  There  is 
no  error,  therefore,  in  the  ruling  of  the  court  on  the 
motion. 

The  defendant  below  thereupon  filed  an  answer,  justify- 
ing his  action  in  the  premises,  as  follows:  "That  on  or 
about  the  28th  of  February,  1885,  by  virtue  of  two  orders 
of  attachment  duly  issued  out  of  the  county  court  of  Holt 
county,  Nebraska,  one  in  favor  of  M.  M.  Sullivan,  and 
against  one  John  Coonin,  and  one  in  favor  of  Barnet  & 
Frees,  and  against  John  Coonin,  he  levied  upon  the  fol- 
lowing described  goods  and  chattels  as  the  property  of 
said  John  Coonin,  viz.:  One  bbl.  of  old  B.  whiskey^  one 
bbl.  of  Keller  B.  W.,  J  bbl.  gin,  i  bbl.  B.  brandy,  five 
gals.  Cognac  brandy,  five  gals.  Catawba  wine,  ^  gross 
pt.  flasks,  ^  gross  ^  pt.  flasks,  1  doz.  sideboard  decanters. 

"  2d.  That  at  the  time  of  making  the  levy  of  said 
attachment  upon  said  goods,  they  were  in  the  freight  depot 
of  the  Fremont,  Elkhorn  &  Mo.  Valley  R.  R.  at  O'Neill 
station,  and  were  marked  and  billed  to  the  defendant  in 
said  attachment  suits,  John  Coonin,  and  one  Dyer,  in  the 
partnership  name  of  Coonin  &  Dyer. 

"3d.  That  said  attachments  were  prosecuted  to  a  final 
judgment,  and  said  property  ordered  sold  as  required  by 
law,  to  satisfy  the  judgments  of  the  plaintiffs  in  said  at- 
tachment suits. 

"4th.  That  the  defendant,  by  virtue  of  the  oflBoe  of 
sheriff  of  Holt  county,  Nebraska,  which  he  then  held,  and 
the  orders  of  attachment  heretofore  issued,  as  therein  set 
forth,  held  the  goods  herein  specified  as  the  prpperty  of 
John  Coonin,  the  defendant  in  said  attachment  suits,  and 
that  the  property  was  of  the  value  of  $175.'' 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  as 
follows : 

"We,  the  jury  in  this  case,  being  duly  empaneled  and 
sworn  in  the  above  entitled  action,  do  find  that,  at  the  com- 
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menoement  of  this  action^  the  right  of  property  and  the 

right  of said  property  was  in  the  plaintiff,  and  that 

the  value  of  said  property  is  $250,  and  we  assess  the  dam- 
ages of  the  plaintiff  in  the  premises  at  the  sum  of  $250, 
with  interest  thereon  at  seven  per  cent  from  February 
26,  1885,  amounting  in  all  to  $266.30. 

"D.  V.  CoE, 
"  ForemanJ^ 
At  the  same  time  that  the  jury  retired  to  deliberate  upon 
their  verdict,  the  following  questions  were  submitted  in 
connection  therewith  for  them  to  answer  : 

"1st.  Did  Frank  Delone  &  Co.,  the  plaintiffs  herein, 
sell  the  goods  in  controversy  to  the  defendant  in  execution, 
Coonin  &  Dyer,  in  the  ordinary  course  of  business? 
Answer.    Yes. 

«D.  V.  CoE, 
"  Foreman." 
"  2d.     Were  such  goods  to  be  delivered  by  said  Frank 
Delone  &  Co.,  plaintiffs,  to  the  railroad  company  for  trans- 
portation to  the  said  Coonin  &  Dyer,  at  O'Neill,  in  the 
usual  and  ordinary  course  of  business  ?     Answer.     Yes. 

"D.  V.  Cob, 
"  Foreman^' 
"3d.     Did  said  Frank  Delone  &  Co.,  plaintiffs,  deliver 
said  goods  to  the  railroad  company  for  shipment  in  the 
ordinary  course  of  business  ?    Answer.     Yes. 

"D.  V.  CoE, 
^^  Foreman." 
"  4th.     Were  said  goods,  prior  to  the  levying  of  the 
orders  of  attachment  against  said  Coonin,  and  while  in 
transit,  stopped  by  said  Frank  Delone  &  Co.,  plaintiffs? 
Answer.    Yes. 

"D.  V.  CoE, 
^^  Foreman." 
5th.     "Do  you  find  from  the  evidence  that  the  goods 
claimed  by  the  plaintiffs   herein  are  die  identical  goods 
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taken  by  the  defendant  upon   the  orders  of  attachment 
against  Coonin  ?    Answer.    Yes. 

«D.  V.  CoE, 

A  motion  for  a  new  trial  was  overruled  and  judgment 
entered  on  the  verdict. 

It  is  claimed  that  the  evidence  fails  to  sustain  the 
verdict. 

The  testimony  tends  to  show  that,  in  December,  1884, 
Delone  &  Co.,  through  their  agent  Murphy,  sold  to  Coonin 
&  Dyer  the  intoxicating  liquor  described  in  the  petition 
and  answer,  and  that  the  liquor  was  shipped  from  Omaha 
to  their  address  at  O'Neill ;  that  Coonin  &  Dyer  had  in- 
tended to  open  a  saloon  at  some  point  south  of  O'Neill, 
but  afterward  abandoned  the  project,  and  in  consequence 
thereof,  in  January,  1885,  wrote  to  Delone  &  Co.,  at 
Omaha,  stating  the  facts,  and  saying  that  in  consequence 
thereof  they  would  not  receive  the  liquor;  the  liquor  was 
permitted  to  remain  in  the  railroad  company's  warehouse 
at  O'Neill,  apparently  until  Murphy,  the  agent  of  Delone 
&  Co.,  should  visit  that  part  of  the  state  and  dispose  of  it. 
While  the  liquor  was  in  this  condition,  certain  attachments 
were  issued  against  the  property  of  Coonin,  and  the  liquor 
in  question  levied  upon  as  his.  There  is  an  entire  absence 
of  testimony  to  show  that  Coonin  &  Dyer  had  accepted 
this  liquor,  or  any  part  of  it.  The  verdict,  therefore,  is 
not  only  responsive  to  the  evidence,  but  the  only  one  which 
the  jury  would  have  been  justified  in  rendering. 

4.  Objections  are  made  to  the  form  of  the  verdict,  be- 
cause the  word  '^  possession "  is  omitted  from  it.  This, 
however,  in  view  of  the  special  findings  and  testimony,  is 
not  fatal.  The  testimony  shows  that  Delone  &  Co.  were 
the  owners  of  the  liquor  in  controversy  at  the  time  the  ac- 
tion of  replevin  was  instituted,  and  that  Coonin  &  Co. 
had  no  interest  in  such  liquor,  and  that  therefore  the  sheriff 
levied  upon  property  which  was  not  liable  to  be  taken  un- 
25 
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der  the  order  of  attachmeDt  in  that  case^  and  therefore  he 
was  not  entitled  to  the  possession.  The  defect  in  the  ver- 
dict, therefore,  will  not  aid  the  sheriff,  nor  does  it  require  a 
reversal  of  the  judgment.  The  judgment  of  the  district 
oonrt  is  clearly  right,  and  is  affirmed. 

Judgment  affirmed. 


State   of   Nebraska,  ex  rel..   Hubbell  Pepper, 

RELATOR,  V.  GUS  V.  SpEICE,  RESPONDENT. 

Becognizance:  fobfeitubb.  Where  a  party  charged  with 
felon  J  secares  a  change  of  yenne,  and  enters  in  a  recognizance 
for  his  appearance  before  the  district  court  of  the  county  to 
which  the  venae  is  changed,  and  afterwands  fails  to  appear, 
and  his  recognizance  is  forfeited,  and  the  amount  thereof  paid 
by  his  surety,  the  money  will  belong  to  the  county  in  which  the 
accused  was  recognized  to  appear — ^there  being  no  provision 
of  the  statute  requiring  its  payment  to  the  county  where 
the  indictment  was  found. 

Original  application  for  a  writ  of  mandamus. 

Oeorge  P.  Sheealey,  for  relator,  cited :  Stanton  v.  Madi^ 
son  County,  10  Neb.,  306.  Comp.  Stats.,  Sec.  2,  Art.  2, 
Ch.  80.     Crim.  Code,  Sec.  634. 

John  M.  Oondring,  for  respondent. 

Maxwell,  J. 

This  IS  an  application  for  a  peremptory  writ  of  manda- 
mus. The  relator  alleges  in  his  petition  that  he  is  the 
county  treasurer  of  Butler  county,  and  "  that,  at  the  De- 
cember, 1885,  term  of  the  district  court  of  said  Butler 
county,  a  certain   indictment  was  preferred  against    one 
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James  Robert  Williams,  for  the  crime  of  forgery,  and  he, 
the  said  Williams,  was  admitted  to  bail  in  the  sum  of 
$1,000;  that  at  the  June,  1886,  term  of  said  district  court 
of  Butler  county,  the  said  James  Robert  Williams  made 
application  for  a  change  of  the  place  of  his  trial  on  the 
said  charge,  and  it  was  by  the  court  ordered  that  the  place 
of  the  trial  of  said  Williams  on  the  charge  aforesaid  be 
changed  from  said  Butler  county  to  the  district  court  of 
Platte  county,  Nebraska;  that  on  the  15th  day  of  June, 
1886,  the  said  James  Robert  Williams  appeared  at  the 
court-house  in  Columbus,  in  said  Platte  county,  before  A. 
M.  Post,  judge  of  the  4th  judicial  district,  in  custody  of 
the  sheriff  of  Platte  county,  upon  a  warrant  of  change  of 
venue  from  Butler  county,  as  aforesaid,  and  he,  the  said 
Williams,  applying  to  the  said  judge  to  be  admitted  to  bail, 
and  the  said  judge  finding  that  the  amount  of  bail  of  said 
Williams  was  by  the  district  court  of  said  Butler  county 
fixed  at  the  sum  of  1 1,000,  it  was  accordingly  ordered  by 
the  judge  that  the  said  James  Robert  Williams  be  admitted 
to  bail  by  giving  a  sufficient  recognizance,  in  the  sum  of 
$1,000,  for  his  appearance  at  the  first  day  of  the  next  suc- 
ceeding term  of  the  district  court  of  said  Platte  county, 
which  said  recognizance  was  then  and  there  given  by  the 
said  Williams,  with  one  Richard  S.  Nerval  as  his  surety, 
which  was  then  and  there  by  the  said  judge  approved,  and 
thereupon  the  said  Williams  was  released  from  the  custody 
of  the  sheriff,  as  aforesaid ;  that  at  the  next  term  of  the  dis- 
trict court  of  said  Platte  county,  to-wit,  on  the  28th  day 
of  October,  1886,  the  said  Williams  not  appearing  at  said 
court  to  answer  to  the  charge  aforesaid,  a  forfeiture  of  the 
said  recognizance  was  taken  against  the  said  James  Robert 
Williams,  and  Richard  S,  Nerval,  his  surety,  and  entered 
on  the  records  of  said  district  court ;  that  on  the  28th  day 
of  February,  1887,  action  was  brought  in  the  district  court 
of  Platte  county  by  John  M.  Gondring,  county  attorney 
of  Platte  county,  and  George  P.  Sheesley,  county  attorney 
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of  Butler  county,  in  the  name  of  the  state  of  Nebraska, 
against  the  said  James  Robert  Williams  and  Richard  S. 
Norval,  to  recover  the  amount  of  the  said  forfeited  recogni- 
zance, to-wit,  f  1,000,  and  on  the  27th  day  of  October, 
1887,  judgment  for  the  said  amount  of  |1,000,  was  rendered 
against  the  said  Richard  S.  Norval  in  said  action,  as  surety 
on  the  said  forfeited  recognizance;  that  at  the  time  the  said 
judgment  was  rendered  the  respondent,  Gus.  B.  Speice, 
was,  and  ever  since  that  time  has  been,  and  now  is,  the 
clerk  of  the  district  court  of  said  Platte  county. 

"On  the  10th  day  of  December,  1887,  the  said  Richard 
S.  Norval  paid  the  full  amount  of  said  judgment,  $1,000, 
to  the  said  Gus.  B.  Speice,  in  his  official  capacity  as  clerk 
of  the  district  court  of  Platte  county,  and  the  said  Gus.  B. 
Speice,  as  such  officer,  received  the  said  amount  in  satis- 
faction of  said  judgment.  The  said  respondent,  Gus.  B. 
Speice,  has  not  paid  the  said  amount,  received  by  him  as 
aforesaid,  to  the  county  treasurer  of  Butler  county  Ne- 
braska, as  he  is  by  law  required  to  do,  but,  on  the  con- 
trary, n^lects  and  refuses  to  pay  the  said  money  to  the 
said  county  treasurer,  though  the  same  has  been  demanded 
of  hini  by  the  relator,  as  treasurer  of  said  Butler  county, 
and  the  said  Gus.  B.  Speice  still  holds  and  retains  the  said 
money  as  clerk  of  the  district  court  of  said  Platte  county. 

"The  relator  further  alleges  that  all  the  costs  of  the 
prosecution  of  the  said  James  Robert  Williams,  including 
the  costs  made  therein  in  said  Platte  county,  by  reason  of 
the  change  of  venue  aforesaid,  have  been  paid  out  of  the 
treasury  of  said  Butler  county,  and  amounting  in  all  to 
more  than hundred  dollars.'' 

Sec.  346  of  the  criminal  code  provides  that,  "When 
any  person  charged  with  the  commission  of  any  bailable 
offense  shall  be  confined  in  jail,  whether  committed  by 
warrant  under  the  hand  and  seal  of  any  judge  or  magis- 
trate, or  by  the  sheriff  or  coroner  under  any  warrant  upon 
indictment  found,  it  shall  be  lawful  for  any  judge  of  the 
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supreme  court,  judge  of  the  district  court  within  his  dis- 
trict, or  probate  judge  within  his  county,  or  police  judge 
within  the  city  of  his  jurisdiction,  to  admit  such  person  to 
bail,  by  recognizing  such  person  in  such  sum  and  with 
sucb  securities  as  to  such  judge  shall  seem  proper,  condi- 
tioned for  his  appearance  before  the  proper  court,  to  an- 
swer the  oflense  wherewith  he  may  be  charged." 

Sec.  349  provides:  "In  all  cases,  when  a  judge  or  ex- 
amining court  shall  recognize  a  prisoner  under  the  provis- 
ions of  the  four  preceding  sections  he  shall  forthwith  deposit 
with  the  clerk  of  the  proper  court,  the  recognizance  so 
taken,  and  also  a  warrant  directed  to  the  jailer  requiring 
him  to  discharge  the  prisoner." 

Sec.  350  provides :  "  When  any  person  who  is  a  surety 
in  a  recognizance  for  the  apj>earance  of  any  defendant  be- 
fore any  court  in  this  state  desires  to  surrender  the  defend- 
ant, he  shall,  by  delivering  the  said  defendant  in  open 
court,  be  discharged  from  any  furtlier  responsibility  on 
said  recognizance;  and  the  said  defendant  shall  be  com- 
mitted by  the  court  to  the  jail  of  the  county,  unless  he 
shall  give  a  new  recognizance,  with  good  and  suflScient 
sureties  in  such  amount  as  the  court  may  determine,  con- 
ditioned as  the  original  recognizance." 

Sec.  351  provides  :  "In  all  cases  of  bail  for  the  appear- 
ance of  any  person  or  persons  charged  with  any  criminal 
offense,  the  security  or  securities  of  such  person  or  persons 
may,  at  any  time  before  judgment  is  rendered  upon  scire 
fdcias  to  show  cause  why  execution  should  not  issue 
against  such  security  or  securities,  seize  and  surrender  such 
person  or  persons  charged  as  aforesaid,  to  the  sheriff  of 
the  county  wherein  the  recognizance  shall  be  taken." 

S^.  352  provides:  "And  it  shall  be  the  duty  of  such 
sheriff,  on  such  surrender  and  the  delivery  to  him  of  a 
certified  copy  of  the  recognizance  by  which  such  security 
or  securities  are  bound,  to  take  such  person  or  persons,  so 
charged  as  aforesaid,  into  custody,  and  by  writing  acknowl- 
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edge  such  surrender,  and  thereupon  the  security  or  secu- 
rities shall  be  discharged  from  any  such  recognizance,  upon 
payment  of  all  costs  occasioned  thereby/^ 

Section  383  provides  :  "  Whenever  a  transcript  or  recog- 
nizance shall  be  returned  to  the  clerk,  it  shall  be  his  duty 
to  enter  the  cause  upon  the  appearance  docket  of  the  court, 
together  with  the  date  of  the  filing  of  the  transcript  and 
recognizance,  the  date  and  amount  of  the  recognizance,  the 
names  of  the  sureties  and  the  costs ;  whereupon  the  same 
shall  be  considered  as  of  record  in  such  court  and  pro- 
ceeded on  by  process  issuing  out  of  said  court,  in  the  same 
manner  as  if  such  recognizance  had  been  entered  into 
before  such  court,"  etc. 

Sec.  385  provides  :  "  Whenever  such  recognizance  shall 
have  been  forfeited  as  aforesaid,  it  shall  be  the  duty  of  the 
prosecuting  attorney  of  the  county  in  which  the  recogni- 
zance was  takeriy  to  prosecute  the  same  by  civil  action  for 
the  penalty  thereof;  and  such  action  shall  be  governed  by 
the  provisions  of  the  code  of  civil  procedure,  so  far  as  the 
same  may  be  applicable.'' 

There  are  other  provisions  requiring  the  payment  of 
fines  and  penalties  into  the  county  treasury  for  the  use 
of  the  common  schools  of  the  county.  It  will  thus  be 
seen  that  the  recognizance  must  be  given  in  the  county 
where  the  accused  is  required  to  appear  at  court.  If  he 
fails  to  appear,  the  recognizance  is  to  be  declared  forfeited, 
and  the  county  attorney  of  that  county  is  authorized  to 
recover  the  amount  of  the  recognizance.  The  amount, 
when  recovered,  is  to  be  paid  into  the  treasury  of  that 
county.  The  matter  is  regulated  entirely  by  statute. 
Where  the  venue  is  changed,  the  statute  provides  that  the 
county  in  which  the  crime  is  alleged  to  have  been  com- 
mitted shall  bear  the  expense  of  the  trial  in  the  second 
county,  but  there  is  no  provision  that  in  case  the  person 
recognized  fails  to  appear,  the  forfeiture  shall  inure  to  the 
benefit  of  the  first  county.     The  purpose  of  a  recognizance 
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is  to  secure  the  attendance  of  the  party  recognized.  The 
payment  of  the  penalty  is  considered  a  mere  possibility — 
to  be  paid  only  in  case  of  the  failure  to  produce  the  body 
of  the  defendant.  The  law  favors  the  sureties,  and  aids 
them  as  far  as  possible  to  secure  the  body  of  the  accused, 
and  enforces  the  penalty  as  a  last  resort.  In  the  admin- 
istration of  the  criminal  law  the  procedure  pointed  out  in 
the  statute  is  to  be  substantially  followed,  and  costs  and 
penalties  imposed  as  therein  directed.  The  court,  no 
doubt,  in  a  proper  case  may  adjust  the  equities  between 
counties,  but  it  cannot  without  statutory  authority  take 
the  money  derived  from  a  forfeiture  of  a  recognizance  in 
Platte  county  and  compel  its  payment  to  the  treasurer  of 
Butler  county.  Neither  can  the  criminal  law  be  used  as 
a  source  of  revenue  to  any  county;  nor  is  the  money 
derived  from  forfeiture  of  recognizance  so  considered. 
There  being  no  law  requiring  the  defendant  to  pay  the 
money  in  question  to  the  relator,  the  writ  must  be  denied. 

Writ  denied. 
The  other  judges  concur. 


U    89l| 
60    863| 

John  A.  Westover,  plaintiff  in  error,  v.  James  J?  Si 
S.  Armstrong,  defendant  in  error. 

Arbitration:  finding  of  arbitrators:  judgment.  Where 
all  matters  in  difference  between  two  parties  are  submitted  to 
the  decision  of  arbitrators,  and  snch  arbitrators,  after  hearing 
the  eyidenoe,  etc.,  make  and  file  an  award  in  the  district  conrt, 
in  which  the  facts  are  fonnd  separately  from  the  conclusions  of 
law,  the  jndgmei^t  of  the  district  conrt  confirming  such  award 
and  rendering  judgment  thereon  will  not  be  reversed,  upon  the 
ground  that  the  arbitrators  have  not  stated  the  facts  found  and 
oonclnsions  of  law  separately.  Murry  v.  MWa^  1  Neb.,  456. 
Graves  v.  ScoviUe,  17  Id.,  593. 
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Errob  to  the  district  court  for  Boone  county.  Tried 
below  before  Tiffany,  J. 

J,  E.  Philpott,  for  plaintiff  in  error. 

Myan  Bros.,  for  defendant  in  error. 

Maxwell,  J. 

The  plaintiff  and  defendant  had  been  partners,  and  en- 
tered into  an  agreement  to  arbitrate  their  differences,  and 
the  arbitrators  made  an  award  as  follows:  "Whereas,  all 
matters  in  controversy  between  James  S.  Armstrong  and 
John  A.  Westover,  were  by  them  submitted  to  the  under- 
signed, P.  H.  Smith,  W.  F.  Wahl,  and  D.  B.  Hunter,  as 
arbitrators,  by  their  submission  in  writing  and  condition 
of  their  respective  bonds  of  submission,  executed  by  the 
said  parties  respectively,  each  to  the  other,  and  filed  here- 
with, will  more  fully  appear. 

"Now,  therefore,  the  said  arbitrators,  having  been  first 
duly  sworn,  and  having  heard  the  proofs  and  allegations  of 
the  parties,  and  having  examined  the  matters  in  contro- 
versy by  them  submitted,  do  make  this  award  as  follows : 

"1st.  That  the  said  James  S.  Armstrong  and  John  A. 
Westover  were  engaged  as  copartners  at  Albion,  Neb., 
in  the  law,  loan,  and  collection  business ;  that  the  partner- 
ship between  said  parties  commenced  on  the  12th  day  of 
May,  1882,  and  continued  until  the  1st  day  of  January, 
1885. 

"  2d.  That  by  the  terms  of  the  said  partnership  they 
were  to  each  share  the  expenses  and  profits  of  the  partner- 
ship equally. 

"3d.  We  find  that  John  A.  Westover  is  entitled  to  a 
credit  of  $375.39,  moneys  expended  for  the  use  and  bene- 
fit of  said  partnership. 

"  4th.    We  find  that  John  A.  Westover  should  be  charged 
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*  with  the  sum  of  $2,736.64,  being  moneys  drawn  out  of 
said  partnership  business  by  the  said  Westover  for  his  in- 
dividual use  and  benefit,  leaving  a  balance  of  $2,361.25 
due  said  firm  from  the  said  Westover. 

"5th.  We  find  that  Jas.  S.  Armstrong  is  entitled  to  a 
credit  of  $3,998.32,  being  moneys  loaned  to  and  paid  out 
by  him  for  the  use  and  benefit  of  said  firm. 

"6th.  We  find  that  Jas.  8.  Armstrong  should  be 
charged  with  the  sum  of  $6,130.42,  being  moneys  drawn 
out  of  the  said  partnership  business  by  the  said  Armstrong 
for  his  private  use  and  benefit,  leaving  a  balance  of 
$1,132.10  due  the  firm  from  said  Armstrong. 

"  7th.  We  further  find  the  liabilities  and  assets  of  the  said 
firm  to  be  as  particularly  descril>ed  and  set  forth  in  sched- 
ules marked  'A'  and  ^B,'  respectively,  which  are  hereunto 
annexed  and  form  a  part  of  this  award. 

"8th.  From  the  foregoing  we  find,  and  our  award  is, 
that  the  said  John  A.  Westover  is  indebted  unto  the  said 
Jas.  S.  Armstrong  in  the  sum  of  $614.57  on  account  of 
said  partnership  business. 

"9th.  We  further  find  that  the  costs  and  expenses  of 
this  arbitration  to  be  as  follows :  E.  B.  Henderson,  re- 
porter, $121.50;  P.  H.  Smith  and  W.  F.  Wahl,  fees  as 
arbitrators,  $197." 

The  only  error  claimed  on  behalf  of  the  plaintiff  is, 
that  the  arbitrators  have  not  stated  the  facts  found  and 
conclusions  of  law  separately.  Murry  v,  MiUsy  1  Neb., 
456.  Gravea  v.  Scoville,  15  Neb.,  453.  An  examination 
of  those  cases,  however,  will  show  a  failure  to  state  the 
facts.  In  the  case  last  cited  the  only  finding  of  fact  was : 
"  That  there  is  due  from  the  said  R.  M.  Graves  to  the  said 
H.  T.  Sooville,  under  and  by  the  matters  in  difference  and 
controversy,  as  set  forth  in  said  articles  of  submission,  and 
submitted  to  me  by  the  said  parties,  the  sum  of  $1,656.88/' 
And  in  Murry  t?.  Mills  the  award  was :  "The  said  George 
M.  Mills  is  indebted  to  the  said  Thomas  Murry  in  the 


394      SUPREME  (X)URT  OF  NEBRASKA, 

Qibson  V.  Gibson. 

sum  of  two  hundred  dollars,"  etc.  In  this  case,  however,  * 
the  facts  are  stated  separately  from  the  conclusions  of  law, 
and  appear  to  be  sufficient.  We  adhere  to  our  former  de- 
cisions requiring  a  statement  of  the  facts  found,  separate 
from  the  conclusions  of  law;  but  they  have  been  suffi- 
ciently complied  with  in  this  case. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Mattie  D.  Gibson,  appellee,  v.  Vincent  H.  Gibson, 
appellant. 

1.  Beferee:  bbfobt:  exceptions:  new  trial.  The  cause 
was  referred  by  consent  of  parties  to  a  referee,  to  make  findings 
of  the  law  and  of  the  facts  and  report  the  same  to  the  conrt. 
The  referee  proceeded  to  take  the  testimony  as  presented  by  the 
parties,  which,  by  the  aid  of  a  short-hand  reporter,  was  reduced 
to  writing,  and,  together  with  the  findings  and  report  of  the 
referee,  was  filed  in  the  clerk's  office.  At  the  next  term  of  the 
court  the  cause  was  brought  up,  on  the  motion  of  the  defendant, 
to  confirm  the  findings  and  report  of  the  referee.  Exceptions 
to  the  report  of  the  referee  on  the  part  of  the  plaintiff*  having 
been  previously  filed,  together  with  a  motion  to  vacate  the  report 
of  the  referee,  and  for  a  new  trial,  the  motion  of  the  defendant 
to  confirm  the  report  being  disposed  of,  was  overruled.  There- 
upon the  conrt  sustained  the  exceptions  of  the  plaintiff  to  the 
referee's  report,  and  granted  a  new  trial.  HM,  No  error,  and 
sustained. 


:    :    :    bill  op  exceptions.     Thereupon 

the  defendant  moved  to  strike  out  the  evidence  reported  by  the 
referee,  for  the  reason  that  the  same  was  not  preserved  in  a  bill 
of  exceptions,  which  motion  was  overruled.    Held^  No  error. 

The  Final  Judgment  for  the  plaintiff,  Held,  To  be  sustained 
by  the  evidence  and  law  of  the  case. 
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Appeal  from  the  district  court  of  Holt  county.  Heard 
below  before  Tiffany,  J. 

/.  B.  Strode^  for  appellant,  cited  cases  stated  and  com- 
mented upon  in  the  opinion. 

ZJttley  &  Benedict^  for  appellee,  on  validity  of  the  mar- 
riage, cited:  Comp.  Stat.,  Ch.  52,  Sees.  1,  14,  and  17. 
Field's  Lawyers'  Briefs,  112.  1  Bishop  Marriage  and 
Divorce,  Sec.  13.  Stewart  Marriage  and  Divorce,  Sec. 
28.  PaUeraon  r.  Gains,  6  How.,  650.  Blanchard  v. 
Lambert,  43  Iowa,  228. 

Cobb,  J. 

This  cause  comes  up  on  appeal  from  the  district  court  of 
Holt  county.  The  following  is  a  copy  of  the  amended 
petition  upon  which  the  cause  was  tried : 

'^  The  plaintiff  complains  of  defendant,  and  for  a  cause 
of  action  says: 

"1st.  That  on  or  about  the  2d  day  of  August,  1881, 
at  the  city  of  Chicago,  Cook  county,  Illinois,  the  plaintiff, 
relying  on  the  representations  and  professions  of  the 
defendant  made  at  that  time  and  prior  thereto,  met  this 
defendant  at  Chicago  on  the  date  aforesaid,  and,  as  the 
plaintiff  then  and  has  ever  since  believed,  that  this  plaint- 
iff and  defendant  were  legally  and  lawfully  married  by  a 
lawful  and  qualified  clergyman. 

"  2d.  That  from  the  time  of  the  performance  of  the 
ceremony  at  and  in  the  city  of  Chicago  as  aforesaid,  and 
for  the  period  of  two  weeks,  at  the  Briggs  House  in  said 
city  of  Chicago,  as  aforesaid,  the  plaintiff  and  defendant 
lived  and  conducted  themselves  as  man  and  wife. 

"3d.  That  from  that  time  until  the  first  of  January, 
1884,  relying  upon  the  representations  of  the  defendant, 
and  to  please  and  gratify  him,  fully  believing,  from  the 
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statements  and  letters  of  the  defendant  to  the  plaintiff, 
that  they  were  legally  married,  and  for  some  reason,  to 
plaintiff  then  unknown,  the  marriage  of  plaintiff  and  de- 
fendant was  kept  a  secret  from  his  friends,  this  plaintiff 
following  the  vocation  of  school  teacher  in  Nebraska,  and 
the  defendant  that  of  merchandise  in  various  places  and 
towns  in  Iowa  and  Nebraska. 

"4th.  That  in  January,  1884,  pursuant  to  a  request  of 
the  defendant,  this  plaintiff,  still  believing  that  they  were 
legally  and  lawfully  married,  met  the  defendant  at  Omaha, 
Nebraska,  as  his  wife,  for  the  purpose  of  arranging  their 
future  plans  and  arrangements,  and  remained  with  him  as 
his  wife  for  a  period  of  about  three  weeks,  at  this  time 
fully  believing,  from  the  representations  of  the  defendant, 
that  they  were  legally  and  lawfully  married,  and  at  this 
time  their  marriage  was  made  public. 

"5th.  That  again,  in  the  month  of  April,  1884,  the 
plaintiff  still  believing  that  they  were  legally  and  law- 
fully married  as  aforesaid,  this  plaintiff  iigain  met  the 
defendant  as  his  wife  at  Lincoln,  Nebraska,  and  did  then 
and  there  introduce  the  defendant,  with  his  assent,  to  one 
E.  K.  Eandall,  a  friend  of  plaintiff^s,  as  the  husband  of 
plaintiff,  and  the  defendant  in  turn  was  introduced  as  the 
husband  of  plaintiff  by  Mt.  Randall  to  his  (Randall's) 
wife,  and  a  lady  friend,  and  all  without  any  objections  or 
protest  on  the  part  of  defendant. 

"6th.  That  at  this  time,  viz.,  in  the  month  of  April, 
1884,  the  defendant,  as  the  husband  of  plaintiff,  accom- 
panied the  plaintiff  to  her  home  and  among  her  friends 
and  relations,  and  the  plaintiff,  fully  believing  that  they 
were  legally  and  lawfully  married,  and  relying  upon  the 
statements  and  protestations  of  defendant,  as  he  did  then 
and  there  still  accept,  and  has  at  all  times  since  the  per- 
formance of  the  marriage  ceremony  in  Chicago  as  afore- 
said accepted  and  claimed  defendant  as  her  lawful  husband, 
and  did  then  and  there,  to  her  brothers  and  sisters,  mother, 
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and  frieDds,  introduce  defendant^  and  represent  him  as  her 
lawful  husband,  with  and  by  the  approval  of  defendant. 

"7th.  That  at  the  time  of  the  performing  of  the  mar- 
riage ceremony  at  Chicago,  as  aforesaid,  the  defendant  was 
the  owner  of  considerable  real  estate  and  personal  property, 
and  has  since  the  time  of  the  performance  of  said  marriage 
ceremony,  and  up  to  the  present  time,  been  the  owner  of 
considerable  real  estate,  in  which  the  plaintiff  has  a  dower 
interest. 

*^8th.  That  during  the  past  year  the  defendant  has 
entirely  ignored  this  plaintiff  every  way,  and  has  repeat- 
edly denied  to  the  friends  of  this  plaintiff  that  this  plaint- 
iff and  defendant  were  husband  and  wife,  and  claims  and 
declares  that  this  plaintiff  and  defendant  were  never  mar- 
ried, and  the  defendant  for  the  past  year  has  absolutely 
refused  to  recognize  the  plaintiff,  and  has  denied  her  all 
the  rights  and  privileges  of  a  wife. 

"Wherefore  the  plaintiff  prays  that  the  court  will'  ex- 
amine the  all^ations  herein  set  forth,  and  the  proofs  of 
the  parties  hereto,  and  that  upon  a  final  hearing  that  the 
court  may  decree  that  the  marriage  of  the  plaintiff  and 
defendant  at  Chicago  in  August,  1881,  was  a  legal  and 
lawful  marriage,  and  that  from  that  time  this  plaintiff  was 
and  now  is  entitled  to  all  the  privileges  and  rights  of  a 
married  woman,  as  well  to  her  dower  interest  in  all  the 
real  estate  of  the  defendant  as  in  all  other  things,  and  for 
such  other  and  further  relief  as  the  court  shall  deem  right 
and  just  in  the  premises.'^ 

The  defendant  answered  with  a  general  denial  of  the 
plaintiff's  allegations. 

The  cause  was  referred  to  N.  A.  Bainbolt,  one  of  the 
attorneys  of  the  court,  appointed  by  consent  of  the  parties 
as  referee  to  take  testimony  and  report  findings  as  to  the 
law  and  the  &ctB  to  the  court  below. 

Subsequently  the  referee  made  his  report,  with  the  testi- 
mony, as  follows : 
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"The  undersigned  would  respectfully  report  that  in 
pursuance  of  his  appointment  as  referee  in  the  above  en- 
titled cause^  a  certified  copy  of  which  furnished  him  is 
hereto  attached,  he  fixed  the  12th  day  of  May,  1886,  at 
nine  o'clock  in  the  forenoon,  at  the  office  of  the  clerk  of 
said  court,  as  the  time  and  place  of  hearing  said  cause,  and 
issued  the  notice  hereto  attached  marked  Ex.  ^A,'  and  had 
the  same  served  upon  each  of  said  parties  ten  days  before 
the  time  set  for  hearing  said  cause,  as  will  appear  by  the 
written  acceptance  of  said  parties  endorsed  on  said  notice. 

"That  at  the  time  and  place  fixed  for  said  hearing, 
to-wit:  9  o'clock  A.M.  of  May  12,  1886,  at  said  clerk's 
office  in  said  county,  said  cause  was  called,  the  plaintiff 
appearing  in  person  and  by  her  attorneys,  Messrs.  Uttley 
&  Small,  and  the  defendant  appearing  in  person  and  by 
his  attorney,  Hon.  M.  P.  Kinkaid,  for  the  sake  of  con- 
venience the  hearing  was  by  consent  and  agreement  of 
both  parties  and  the  referee  adjourned  to  the  office  of  M. 
P.  Kinkaid,  in  the  town  of  O'Neill,  in  said  county,  to 
which  place  said  parties  and  the  referee  repaired.  It  was 
then  and  there  agreed  that  the  oral  testimony  and  exhibits 
there  introduced  should  be  taken  down  in  short-hand  by 
Arthur  L.  Warrick,  and  by  him  afterwards  transcribed 
into  long-hand  when  needed  in  further  progress  of  this 
cause.  The  said  Arthur  L.  Warrick  being  present  was 
duly  sworn  to  faithfully  and  properly  perform  his  duties 
as  short-hand  reporter,  and  then  took  in  short-hand  all  the 
oral  testimony  introduced  on  the  trial  of  said  cause,  and 
marked  and  filed  and  preserved  all  the  exhibits  offered  by 
either  or  both  parties  in  evidence. 

"The  undersigned  further  reports  that,  after  hearing  all 
the  evidence  introduced  on  the  trial  of  said  cause,  the  oral 
arguments  of  counsel  and  their  written  briefs,  and  after 
considering  the  whole  case,  his  findings  of  facts  are  as  fol-* 
lows,  to-wit: 

"  1st.     That  the  plaintiff  and  defendant  were  not  mar* 
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ried  in  the  city  of  Chicago,  111.,  at  or  near  the  time  alleged 
in  plaintiff's  petition. 

"2d.  That  no  marriage  was  ever  solemnized  or  pre- 
tended to  be  solemnized  between  the  parties  at  any  time. 

"3d.  That  plaintiff  and  defendant  never  announced 
themselves  as  husband  and  wife,  or  made  known  or  repre- 
sented to  the  public  that  they  were  husband  and  wife  until 
two  or  three  years  after  the  time  of  the  claimed  marriage. 

"4th.  That  plaintiff  and  defendant  never  lived  to- 
gether continuously  as  husband  and  wife. 

"5th.  The  record  discloses  no  instance  when  they 
recognized  each  other  as  husband  and  wife  until  near  three 
years  after  the  time  of  the  alleged  marriage,  and  about 
the  time  when  the  plaintiff  claimed  to  be  in  an  interesting 
condition,  and  that  recognition  was  to  a  few  persons  only, 
and  for  a  short  time. 

"  6th.  If  the  parties  were  married  in  Chicago  as  al- 
lied, no  sufficient  reason  is  given  why  it  was  not  made 
known,  or  why  it  was  kept  secret. 

"  From  the  forgoing  findings  the  referee  concludes  as 
matters  of  law : 

"  Ist.  That  plaintiff  has  no  cause  of  action,  and  that 
this  cause  should  be  dismissed. 

"2d.  That  the  holding  out  to  a  few  persons  for  a 
limited  time  under  the  circumstances  in  this  cause  did  not 
<x)nstitute  the  legal  relation  of  husband  and  wife  between 
the  parties  to  each  other,  both  knowing  it  was  simulated 
for  a  purpose,  conceding  that  the  purpose  was  brought 
about  by  good  faith  and  representations  made  by  one  to 
the  other.     All  of  which  is  respectfully  submitted, 

"N.  A.  Rainbolt, 

"J2€/ere6." 

The  defendant  filed  his  motion  asking  that  said  report 
be  confirmed.  Plaintiff  filed  her  objections  in  writing  to 
«aid  report  and  asked  that  the  report  be  set  aside,  and  that 
the  court  examine  the  evidence  taken  in  the  case  and  ren^ 
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der  such  judgment  on  the  facts  and  the  law  as  the  case 
requires,  r^ardless  of  the  report  of  the  referee. 

The  plaintiff^s  exceptions,  seventeen  in  number,  are 
directed  to  the  form  as  well  as  the  substance  of  the  report. 
It  is  not  deemed  necessary  to  copy  them  at  length  here, 
but  I  will  observe  that  their  due  consideration  by  the 
court  to  which  they  were  addressed  involved  an  examina- 
tion of  the  evidence  taken  by  the  referee,  as  well  as  the 
record  proper,  and  the  law  of  the  case. 

And  the  court,  on  the  15th  day  of  June,  1886,  after 
hearing  argument  of  counsel  upon  the  motion  to  confirm 
and  the  motion  to  set  aside,  took  the  same  under  advise- 
ment. 

On  the  2d  day  of  September,  1886,  the  defendant  filed 
his  motion  asking  the  court  *^to  strike  what  purports  to  be 
the  reporter's  transcript  of  the  testimony  taken  in  this 
action  from  the  records,  for  the  reason  that  the  same  is 
not  authenticated  as  a  bill  of  exceptions,  and  has  not  been 
settled  and  allowed  as  a  bill  of  exceptions  by  N.  A.  Rain- 
bolt,  referee  herein.'^  This  motion  the  court  overruled 
and  defendant  duly  excepted. 

"Thereupon  the  cause  came  on  for  hearing  on  the  ob- 
jections of  plaintifi^  to  the  report  of  the  referee  filed  herein, 
and  the  court  after  hearing  the  arguments  of  counsel  and 
being  fully  advised  in  the  premises,  does  sustain  the  ob- 
jections of  the  plaintiff  to  such  report,  and  it  is  ordered 
and  adjudged  by  the  court  that  the  report  of  said  referee 
be,  and  the  same  is  hereby  set  aside.  And  upon  con- 
sideration of  the  evidence  in  the  cause,  the  court  finds  from 
the  evidence  as  follows : 

"  1st.  That  the  plaintiff,  at  the  request  of  the  defend- 
ant, went  to  Chicago,  Illinois,  on  or  about  the  2d  day  of 
August,  1881,  for  the  purpose  of  getting  married  and  set- 
tling down  there,  and  remained  as  the  wife  of  defendant 
for  the  period  of  about  two  weeks,  stopping  at  the  hotel 
in  said  city  as  the  wife  of  the  defendant. 
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"2d.  That  after'  such  apparent  marriage  in  Chicago, 
and  on  or  about  the  4th  of  April,  1884,  the  defendant 
openly  acknowledged  the  plaintiff  as  his  wife,  and  that  he, 
the  defendant,  was  introduced  as  the  husband  of  plaintiff. 

"3d.  That  the  defendant  has  frequently,  during  all  the 
time  since  the  date  of  said  open  acknowledgment,  the  de» 
fendant  has  written  and  addressed  letters  to  the  plaintiff 
to  various  places,  as  Mrs.  Mattie  D.  Gibson,  which  were 
transported  and  delivered  through  due  course  of  mail.  To 
wliich  of  each  findings  of  facts  and  law,  counsel  for  de- 
fendant severally  excepts.  It  is,  therefore,  considered  by 
the  court  that  plaintiff  is  entitled  to  the  relief  prayed,  and 
it  is  ordered  and  decreed  by  the  court  that  the  marriage  of 
the  plaintiff  with  the  defendant  be,  and  the  same  is  hereby 
declared  legal  and  binding  in  all  respects,  .and  the  defend- 
ant pay  the  costs  of  this  action  taxed  at  $92.60,  to  which 
finding  of  law  and  judgment  defendant  duly  excepts.^' 

On  the  3d  day  of  September,  1886,  defendant  filed  his 
motion  for  a  new  trial,  containing  the  following : 

"  1st.  There  was  irr^ularity  in  the  proceedings  in  this : 
The  court  erred  in  overruling  the  motion  of  the  defendant 
to  strike  what  purported  to  be  a  transcript  of  the  testimony 
made  by  the  official  reporter  or  stenographer  from  the  files, 
because  the  same  had  not  been  settled  as  a  bill  of  excep- 
tions by  the  referee,  N.  A.  Bainbolt. 

"  2d.  The  court  erred  in  setting  aside  the  report  of  the 
referee  filed  herein,  upon  the  law  found  by  said  referee. 

"3d.  The  court  erred  in  setting  aside  the  report  of  the 
referee  upon  the  facta  found  by  said  referee. 

"4th.  The  court  erred  in  finding  for  the  plaintiff  on 
the  law. 

"  6th.  The  court  erred  in  finding  for  the  plaintiff  upon 
the  facts  in  this  case. 

"  6th.  The  court  erred  in  not  finding  for  the  defendant, 
and  the  decision  of  the  court  should  have  been  in  favor  of 
the  defendant 
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"7th.  The  finding  of  the  court  upon  the  facts  is  not 
sustained  by  weight  of  the  evidence. 

"8th.  Tlie  decision  of  the  court  should  have  been  in 
fiivor  of  the  defendant. 

"  9th.  The  finding  of  the  court  marked  first,  second^ 
and  third,  is  not  sustained  by  the  weight  of  the  evidence. 

"  10th.  The  decision  of  the  court  u}K)n  the  facts  is  con- 
trary to  law." 

On  the  6th  day  of  September,  1886,  the  court  overnded 
said  motion  and  defendant  duly  excepted. 

The  court  attaches  tlie  following  certificate  to  the  bill  of 
exceptions : 

"  I  hereby  certify  that  the  transcript  of  the  evidence, 
marked  exhibit  'A/  and  the  amendment  offered  thereto  by 
the  plaintiff,  marked  exhibit  *  B,'  is  all  the  testimony  con- 
sidered by  me  in  determining  the  above  entitled  case. 

"  I  further  certify  that  the  defendant  presented  to  me 
for  allowance  as  a  bill  of  exceptions,  exhibit  *A,'  within 
the  time  allowed  by  law,  after  the  final  adjournment  of  the 
term  of  the  district  court  of  Holt  county,  at  which  said 
case  was  by  me  determined,  and  at  the  same  time  plaintiff 
presented  to  me,  to  be  made  a  part  of  said  bill  of  excep- 
tions, said  exhibit  'B'  as  an  amendment  to  the  bill  of 
exceptions  prepared  by  defendant,  and  any  action  in  con- 
sidering said  bill  of  exceptions  has  been  delayed  until  the 
present  time,  for  which  defendant  herein  is  in  no  manner 
accountdble,  and  is  not  in  fault.  The  said  testimony  con- 
sidered in  this  bill  of  exceptions,  included  in  exhibits  *A' 
and  *B/  is  the  identical  testimony,  or  pretende<l  testimony, 
at  which  the  motion  of  the  defendant  to  strike  from  the 
files,  because  the  same  had  not  been  settled  and  preserved 
by  a  bill  of  exceptions  by  the  referee,  whom  it  was  claimed 
by  plaintiff  had  taken  it,  and  the  same  had  not  been  pre- 
served by  a  bill  of  exceptions  previous  to  my  acting  upon 
and  considering  the  same  as  evidence,  which  motion  was 
overruled  by  me,  to  which  defendant  duly  excepted,  and 
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the  contents  of  said  exhibits  'A'  and  *B'  were  considered 
by  me  as  evidence,  and  the  said  exhibits  were  found  by  me 
with  the  files  of  said  case,  and  no  testimony  was  taken  by 
me  in  said  action,  and  said  exhibits  ^A'  and  'B'  were  con- 
sidered by  me  as  evidence  against  the  objections  and 
exceptions  of  defendant. 

"The  said  bill  of  exceptions  included  in  exhibits  'A'  and 
'BMs  now  allowed  and  ordered  to  be  made  a  part  of  the 
record  over  the  objection  of  the  plaintiff;  that  the  court 
has  no  authority  to  allow  the  same,  the  case  having  been 
tried  to  a  referee,  to  which  order  plaintiff  excepts. 

"Done  in  chambers  in  the  ninth  judicial  district  in  the 
state  of  Nebraska,  this  first  day  of  March,  in  the  year  of 
our  Lord  1887. 

"(Signed)  F.  B.  Tiffany, 

''Judge:' 

The  defendant  below  brings  the  case  into  this  court  on 
appeal. 

The  first  question  presented  by  this  appeal  is,  was  it 
error  on  the  part  of  the  district  court  to  set  aside  the  find- 
ings and  conclusions  of  the  referee,  and  proceed  to  consider 
and  dispose  of  the  case,  using  the  evidence  taken  and 
reported  by  the  referee  as  the  foundation  and  basis  of  such 
consideration  and  disposal  ?  In  order  for  the  court  to 
act  upon  the  exceptions  to  the  findings  of  the  referee,  as 
reported  by  him,  it  necessarily  had  before  it  the  evidence 
taken  before  the  referee,  and  reduced  to  writing  by  Arthur 
L.  Warrick,  under  his  authority  and  direction,  as  stated 
by  said  referee  in  his  report,  as  showing  the  evidential 
facts  of  the  case,  and  as  the  basis  of  its  action  in  the  dis- 
posal of  the  questions  raised  by  said  exceptions.  This 
need  not  be,  as  I  understand  the  law,  as  a  technical  bill  of 
exceptions,  but  it  came  before  the  court  as  a  part  of  the 
report  or  case  made  by  the  referee,  and  necessarily  came  up 
for  examination  and  adjudication  upon  the  report  and  find- 
ings of  the  referee  being  attacked  by  exceptions  on  the  part 
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of  either  party.  The  court  thus  having  the  evidence  be* 
fore  it  for  one  purpose^  had  it  for  all  the  appropriate  pur- 
poses of  the  case.  Having  reached  the  conclusion  that  the 
exceptions,  or  some  of  them,  taken  by  the  plaintiff  to  the 
findings  and  report  of  the  referee  must  be  sustained,  was 
it  incumbent  upon  the  court  to  set  aside  all  of  the  work  of 
that  officer  ?  Having  for  good  reason  rejected  the  con- 
clusions reached  by  the  mind  of  the  referee,  must  his 
mechanical  skill,  and  that  of  his  reporter,  in  taking  the 
evidence  of  witnesses  and  arranging,  numbering,  and  iden- 
tifying the  exhibits,  be  also  rejected  ?     I  think  not. 

The  referee  is  created  by  an  order  of  court  (in  this  case 
by  consent  of  parties),  which  alone  gives  him  an  existence. 
He  has  no  other  judicial  sanction,  and  his  authority  is  that 
conferred  by  the  code  of  civil  procedure  and  the  rulings  of 
the  court.  Even  thus  empowered,  his  judicial  capacity  is 
limited  to  that  more  convenient  and  expedient  information 
and  assistance  he  may  be  able  to  render  the  court  in  con- 
troversies referred  to  him.  His  report  may  become  the 
adjudgment  of  the  court,  if  his  proceedings  are  strictly  in 
conformity  to  legal  rules  and  a  discriminating  legal  judg- 
ment; but  he  borrows  from  his  employment  none  of  the 
special  attributes  of  the  judge  or  the  court.  He  is  the 
successor,  by  another  name,  of  the  examiner  of  the  equity 
courts,  and  his  functions  are  analogous  to  those  of  master 
in  chancery.  The  inquiries  directed  to  the  master,  says 
a  respected  authority,  were  so  varied  in  their  nature  that 
it  was  not  possible  to  point  out  the  rules  by  which  each 
was  to  be  pursued.  It  was  his  duty  generally  to  meet  all 
the  difficulties  that  might  arise  in  the  discharge  of  his 
examinations.  He  must  provide  that  all  accounts  and  in* 
dustries  directed  by  the  decree  be  fully  taken  and  reported. 
He  was  obliged  to  obey  the  instructions  of  the  court,  and 
if  he  disregarded  the  instructions,  or  failed  to  fiimish  the 
facts  necessary  to  proceed  to  final  decree  on  the  merits,  the 
report  was  set  aside,  even  if  no  objections  were  taken  to 
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it.  But  where  a  matter  of  fact,  upon  conflicting  evidence 
and  the  credibility  of  witnesses,  was  before  him,  his  report 
was  not  interfered  with,  or  his  mere  judgment  of  facts, 
unless  it  was  a  plain  case  of  error,  mistake,  and  injustice. 
2  Daniels  Ch.  Pr.,  1215. 

It  has  been  held  that  in  each  case  of  a  master  the  rule 
for  his  guidance  was  the  decretal  order  of  the  court;  that 
he  was  not  appointed  merely  to  take  testimony,  but  to 
receive  and  adjudicate  upon  the  force  and  effect  of  evi- 
dence, to  ascertain  the  facts  and  form  an  opinion  of  the 
law  thereon,  both  of  which  constitute  his  findings  and  the 
subject-matter  of  his  report.  So  that  if  his  legal  conclusions 
are  not  sustained  by  the  facts,  the  court  may  interpose  its 
own  judgment  and  correct  the  error.  1  Barb.  Ch.  Pr.,  548. 
Howe  V.  Ruaselly  36  Me.,  115.  Simmons  v,  Jacobs,  52  Me. 
147. 

These  were  the  original  powers  and  uses  of  the  referee, 
which  are  now  merged  in  the  statutory  provisions  of  the 
code  (Sec.  298),  that,  "All  or  any  of  the  issues  in  the 
action,  whether  of  fact  or  law,  or  both,  may  be  referred, 
upon  the  written  consent  of  the  parties;'^  and  (Sec.  300) 
that,  "the  trial  before  referees  is  conducted  in  the  same 
manner  as  a  trial  by  the  court,  with  the  same  power  to 
summon  and  enforce  the  attendance  of  witnesses,  to  ad- 
minister all  necessary  oaths,  and  to  grant  adjournments  as 
the  court  upon  such  trial.  They  must  state  the  facts  found 
and  the  conclusions  of  law  separately,  and  their  decision 
must  be  given,  and  may  be  excepted  to  and  reviewed  in 
like  manner.  The  report  of  the  referees  upon  the  whole 
issue  stands  as  the  decision  of  the  court,  and  judgment 
may  be  entered  thereon  in  the  same  manner  as  if  the 
action  had  been  tried  by  the  court.  When  the  reference 
is  tp  report  the  facts,  the  report  has  tlie  effect  of  a  special 
verdict."  This  is  further  qualified  and  defined  in  subse- 
quent sections  of  the  same  title  (Sec.  301),  that,  "in 
all  cases  of  reference  the  parties  may  agree  upon  a  suitable 
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person  or  persons,  not  exceeding  three,  and  the  reference 
shall  be  ordered  accordingly;"  and  (Sec.  303)  that,  "it 
shall  be  their  duty  to  sign  any  true  exceptions  taken  to 
any  order  or  decision  by  them  made,  and  return  the  same 
with  their  report  to  the  court;"  (Sees.  307  et  acq,)  that  "an 
exception  is  an  objection  taken  to  the  decision  upon  a  matter 
of  law,  to  be  taken  at  the  time,  reduced  to  writing,  with  so 
much  of  the  evidence  as  is  necessary  to  explain  it;  no 
particular  form  is  rec^uired,  and  the  whole  as  briefly  as 
possible."  It  is  furtlver  provided  (Sec.  310)  that,  "where 
the  decision  objected  to  is  entered  on  the  record,  and  the 
grounds  of  objection  appear  in  the  entry,  the  exceptions 
may  be  taken  by  the  party  causing  to  be  noted,  at  the 
end  of  the  decision,  that  he  excepts." 

It  will  be  seen  that  these  provisions  are  directory  as  to 
the  duties  of  the  referee,  leaving  him  free  to  follow  his 
own  judgment,  excepting  th^  mandatory  words  that  he 
must  state  the  facts  and  conclusions  separately,  that  he 
must  give  his  decision,  and  that  he  shall  sign  any  true 
exceptions  taken,  and  return  the  same  with  his  report. 

To  recapitulate :  The  work  of  the  referee  derives  noth- 
ing from  his  authority.  If  his  findings  and  conclusions 
follow  the  facts  as  shown  by  the  evidence  and  the  law  arising 
from  such  facts,  it  is  the  duty  of  the  court  to  affirm  and 
carry  them  into  judgment — not  upon  the  authority  of  the 
referee  in  cases  of  exceptions,  but  upon  the  evidence  re- 
ported by  him.  But  in  case  the  findings  and  conclusions 
reported  by  the  referee  do  not  follow  the  facts  as  established 
by  the  evidence  taken  before  him,  or  the  law  arising  from 
such  facts,  and  the  court  so  holds,  must  it  set  aside  the  work 
of  the  referee  to  which  there  is  no  exception,  and  which 
could  scarcely  be  so  well  done  under  the  immediate  direc- 
tion of  the  court  itself?  To  do  so  would  be  to  throw  away 
both  time  and  expense.  I  think  it  the  more  logical  con- 
clusion that,  the  court  having  rejected  the  work  of  tlie  ref- 
eree only  so  far  as  it  consisted  in  his  mental  and  quasi- 
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judicial  findings  and  legal  conclusions,  he  might  and  should 
retain  the  result  of  his  mere  ministerial  labor,  in  taking 
down  the  evidence  and  arranging  and  preserving  the  ex- 
hibits for  use  in  the  further  proceedings  in  the  case.  This 
question  appears  to  have  been  directly  presented  to  the 
court  below  by  the  motion  of  the  defendant  to  strike  out 
the  evidence  reported  by  the  referee.  Counsel  urge  the 
overruling  of  this  motion  by  the  court  as  error,  but  they 
do  not  discuss  the  effect  of  the  allowance  of  such  motion  in 
a  case  where,  as  in  this,  the  court  could  not  sustain  the 
findings  and  conclusions  of  the  referee,  but,  apparently 
realizing  the  difficulty  involved  in  the  situation,  suggest 
that:  ** Judgment  ought  to  have  been  entered  upon  the 
report  of  the  referee  in  favor  of  defendant,  and  upon 
plaintiff's  exceptions  duly  taken,  and  her  application  for  a 
new  trial,  the  court,  in  its  discretion,  could  have  granted 
W  To  this  proposition  counsel  cite  Sec.  314  of  the  code. 
Bearing  in  mind  that  it  is  not  necessary  to  the  riglit  or 
power  of  a  court  to  grant  a  new  trial  that  a  final  judgment 
be  first  entered  in  the  case,  let  us  test  tlic  action  of  the  court 
below  by  the  letter  of  the  section  of  the  code  above  cited. 
It  provides  that:  "A  new  trial  is  a  re-examination  in  the 
same  court  of  an  issue  of  fact  after  a  verdict  by  a  jury,  re- 
port of  a  referee,  or  a  decision  by  the  court.  The  former 
verdict,  report,  or  decision  shall  be  vacated  and  a  new  trial 
granted,  on  the  application  of  the  party  aggrieved,  for  any 
of  the  following  causes  affecting  materially  the  substantial 
rights  of  such  party ;  *  *  *  Sixth.  That  the  verdict, 
report,  or  decision  is  not  sustained  by  sufficient  evidence, 
or  is  contrary  to  law.  *  *  *''  I  have  only  deemed  it 
necessary  to  copy  the  sixth  cause  for  granting  a  new  trial, 
that  being  the  one  applicable  to  the  case  at  bar.  Now,  in 
this  case,  there  had  been  a  report  of  a  referee  ;  the  party 
aggrieved  made  an  application  for  a  new  trial.  Whatever 
name  she  or  her  counsel  called  it  by,  that  was  substantially 
what  she  applied  for,  and  the  ground  was,  that  the  report 
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was  not  sustained  by  sufficient  evidenoe.  In  other  woi^ds, 
that  the  evidence  would  sustain  a  report  in  her  favor^  and 
would  not  sustain  one  against  her.  The  court  agreed  with 
her  in  opinion^  and  vacated  the  "  former ''  report.  As  be- 
fore stated,  in  order  to  hear  and  determine  this  application 
of  the  party  aggrieved,  otherwise  called  her  exceptions  to 
the  report,  the  court  necessarily  had  before  it  the  evidence, 
and  all  the  evidence  upon  which  such  report  was  founded. 
This  evidence  is  stated  by  the  record  to  have  been  filed  in 
the  cause.  It  therefore  was  a  part  of  the  files  of  the  court, 
and  though  no  part  of  the  record  proper,  I  have  always 
understood  that  a  court  would  take  judicial  notice  of  its 
own  files.  The  section  of  statute  above  referred  to  as  cited 
by  counsel  for  appellant  places  the  report  of  a  referee  upon 
an  equality  with  the  verdict  of  a  jury,  in  respect  to  power 
and  duty  of  the  court  to  vacate  the  same  and  grant  a  new 
trial  upon  either  of  the  several  grounds  therein  specified. 
In  cases  where  there  is  a  verdict  it  is  never  held  to  be  nec- 
essary that  the  evidence  be  preserved  by  bill  of  exceptions 
as  a  condition  precedent  to  its  being  examined  and  consid- 
ered by  the  court  on  a  motion  for  a  new  trial.  But  it  may 
be  said,  and  I  accord  great  weight  to  the  position,  that  in 
the  case  of  a  verdict  the  evidence  has  already  passed  the 
judicial,  as  well  as  personal,  observation  and  scrutiny  of 
the  court  in  its  admission  to  the  jury,  and  that  therefore  a 
bill  of  exceptions  may  be  dispensed  with  in  that  case, 
while  it  may  not  be  where  the  evidence  has  been  admitted 
by  a  referee.  It  is  conceded  that  in  cases  where  the  report 
of  the  referee  is  confirmed  by  the  district  court,  and  judg- 
ment rendered  in  accordance  therewith,  and  such  judgment 
is  attacked  in  the  supreme  court  for  error  of  the  referee  in 
the  admission  or  rejection  of  evidence,  there  must  be  not 
only  a  bill  of  exceptions  signed  by  the  referee,  but  it  must 
appear  therefrom  that  the  action  of  the  referee  in  the  re- 
jection or  receipt  of  such  evidence  was  excepted  to  at  the 
time.     But  in  the  case  at  bar  no  act  or  omission  of  the 
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referee^  either  excepted  to  or  not  excepted  to,  is  sought  to 
be  presented  for  review  to  the  supreme  court.  It  is  the 
acts  of  the  district  court  that  are  called  in  question  here. 
These  are  duly  presented  by  a  bill  of  exceptions.  It  is 
nowhere  suggested  that  all  of  the  evidence  taken  before 
the  referee,  as  well  as  all  the  depositions  and  pleadings  in 
the  case,  were  not  before  the  district  judge,  or  duly  con- 
sidered by  him,  in  point  of  fact.  The  precise  question 
involved  does  not  appear  ever  to  have  been  presented  to 
the  supreme  court  of  Ohio,  but  I  cite  the  cases  of  Bell  v. 
Orawfordy  25  O.  S.,  402 ;  Cincinnati  v.  Cameron,  33  Id., 
336 ;  and  Williama  v,  Stevens,  1  Cincinnati  Superior  Court 
Reporter,  176,  as  somewhat  in  point,  and  to  that  extent 
sustaining  the  views  above  expressed. 

The  appellant's  motion  to  strike  the  testimony  taken  by 
the  official  reporter  from  the  files,  because  the  same  had 
not  been  settled  as  a  bill  of  exceptions  by  the  referee,  was 
therefore  properly  overruled.  As  to  the  evidence  itself,  it 
was  taken,  in  the  manner  and  form  as  returned,  by  the 
agreement  of  parties,  in  the  presence  of  the  referee,  who 
presided  from  day.  to  day,  ruled  on  the  motions  of  counsel, 
and  allowed  and  noted  exceptions  in  writing.  The  whole 
is  a  journal  of  the  trial  and  its  proceedings,  and  may  be 
deemed  a  sufficient  bill  of  exceptions,  for  the  purposes  of 
the  court  below,  under  Sec.  310  of  the  code,  above  cited. 
That  the  referee  avoided  its  settlement,  if  that  inference 
follows,  may  lessen  its  material  form,  but  does  not  lessen 
or  suppress  its  material  substance. 

There  is  high  authority,  here  with  us,  that,  "the  object 
of  a  bill  of  exceptions  is  to  bring  into  the  record  matter 
which  otherwise  would  not  be  a  part  of  it,  and  when  the 
entire  proceedings  have  been  entered  at  length  on  the  jour- 
nal of  the  court,  no  bill  of  exceptions  is  necessary.'^  So 
far  as  this  trial  before  the  referee  was  "conducted  in  the 
same  manner,  with  the  same  powers  as  the  court,"  in  con- 
formity to  Sec.  298  of  the  code,  above  cited,  the  testimony 
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taken  by  the  official  reporter,  and  exceptions  therein,  con- 
stituted the  entire  proceedings  entered  at  length  on  the 
journal  of  the  referee.  No  further  bill  of  exceptions  was 
necessary  to  bring  the  record  of  the  testimony  to  the  knowl- 
edge of  the  court.  It  was  supplemental  to  the  referee's 
repori — the  voucher  for  it,  and  material  to  it;  it  was  the 
evidence  in  the  ca.«?e,  on  the  files,  and  in  the  hands  of  the 
court.  By  reporting  it  to  the  court  the  referee  gave  it  the 
same  authenticity  that  his  signing  it  as  a  bill  of  exceptions 
under  the  most  technical  form  of  practice  would  have  done. 
It  was  not,  then,  to  be  considered  as  an  irregularity  of  the 
proceedings  below. 

Counsel  for  the  appellant  has  cited  the  case  of  Light  r. 
Kennard,  10  Neb.,  330,  in  which  it  was  held  that,  "  as  a 
trial  before  a  referee  is  conducted  in  the  same  manner  as 
before  the  court,  exceptions  may  be  taken  to  any  order  or 
decision  made,  the  bill  to  be  signed  by  the  referee,  who  is 
the  proper  party  to  certify  to  such  exceptions.  The  court 
cannot  know  whether  or  not  the  exceptions  were  taken  as 
therein  stated.  The  report  of  the  referee  may  be  reviewed 
on  the  exceptions  taken  during  the  trial,  as  well  as  those 
to  his  findings  and  conclusions  of  law.^^  Nothing  is  now 
held,  here,  adverse  to  that  decision. 

So,  in  the  case  of  Tamer  v.  Turnery  12  Neb.,  161, 
where  it  was  held  that  the  bill  of  exceptions  is  not  to  be 
signed  by  the  judge,  and  is  not  subject  to  the  provisions  of 
Sec.  311  of  the  code,  but  that  the  "referee^s  certificate 
must  show  that  the  bill  of  exceptions  contains  all  the  evi- 
dence, in  order  to  review  the  findings,"  there  is  nothing 
now  held  contrary  to  that  decision,  for  it  will  not  be 
denied  that  all  the  evidence  was  before  the  court  below. 

The  case  of  Tingley  v.  Dolby,  13  Neb.,  371,  cited  by 
the  appellant,  is  a  repetition  of  the  old  New  York  rule 
that,  "  the  court  has  no  sufficient  authority  to  set  aside  the 
report  of  the  referee  except  for  cause,"  and  is  ncm  sequitur 
in  the  argument,  without  application  or  force.     It  will 
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be  discovered  whether  there  was  sufficient  cause  in  this 
case. 

In  Tyson  v.  Wells,  2  Cal.,  131,  cited  as  authority,  the 
court  said  :  "Our  statute  concerning  referees  is  in  aid  of 
the  common  law  remedy  by  arbitration,  and  does  not  alter 
its  principles;  awards  of  arbitrators  and  reports  of  ref- 
erees may  be  set  aside  for  fraud,  mistake,  or  accident,  of 
law  or  fact,  on  the  face  of  the  award  or  report  of  the  ref- 
eree ;  but  courts  would  not  make  the  inquiry  by  evidence 
aliunde,^'  While  this  rule  is  pertinent  to  the  California 
courts  alone,  and  may  be  irrelevant  beyond,  there  has  been 
no  occasion  for  its  disregard  in  this  case. 

It  is  further  contended  that  the  report  of  the  referee  is 
like  the  verdict  of  a  jury,  and  must  be  destitute  of  any 
evidence  to  warrant  the  court  in  setting  it  aside  and  mak- 
ing findings  in  opposition  to  those  of  the  referee. 

This  doctrine  is  unwholesome;  its  tendency  would 
sanction  ingenious  fraud,  mistake,  and  accident,  as  ele- 
ments of  justice,  if  grounded  on  "  any  evidence,"  that  of 
the  parties  themselves  or  their  interested  witnesses.  Ver- 
dicts are  not  thus  preserved  in  the  nisi  prius  courts. 
The  referee  is  obliged  to  be  as  mindful  of  the  weight  of 
evidence  as  juries  are,  and  to  be  regardful  of  it  within  the 
discretion  of  the  court  which  renders  judgment  accord- 
ing to  the  integrity,  or  error,  apparent  in  the  text  of  the 
referee's  report. 

In  support  of  this  view,  it  is  laid  down  in  Edwards  on 
Referees,  149,  that,  "  the  rule  that  the  report  of  a  referee 
is  not  to  be  set  aside,  unless  it  is  plainly  against  the 
weight  of  evidence,  can  apply  only  where  the  grounds  of 
his  decision  are  explicitly  stated  by  him,  or  are  apparent 
on  the  face  of  the  report.  Where  several  distinct  and 
alternative  questions,  both  of  law  and  fact,  have  been 
submitted,  and  his  report  is  general,  the  court  can  sustain 
the  report  only  when  it  corresponds  with  its  own  view  of 
the  law  and  merits  of  the  case." 
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That  the  report  rests  on  the  weight  of  evidence  is  here 
recognized  as  a  rule,  and  in  a  frequent  alternative — that  of 
the  case  at  bar — "  the  court  can  sustain  the  report  only 
when  it  corresponds  with  its  own  view  of  the  law  and  the 
merits  of  the  case.'^  The  court  below  is  believed  to  have 
had  sufBcient  authority  for  its  action  in  the  present 
alternative. 

In  Soranton  v.  Baxter,  4  Sanford,  6,  on  a  motion  to  set 
aside  the  report  of  a  sole  referee,  as  contrary  to  law  and 
the  evidence,  Duer,  J.,  expressed  the  opinion  of  the  court 
as  follows :     "  It  is  frequently  said  that  where  a  cause  in- 
volving questions  of  fact  has  been  submitted  to  a  referee, 
his  report  is  to  be  viewed  in  the  same  light  as  the  verdict 
of  a  jury,  and  consequently  ought  not  to  be  set  aside 
unless  it  is  plainly  contrary  to  the  weight  of  evidence;  but 
we  must  be  satisfied,  upon  a  very  slight  consideration,  that 
this  rule  can  only  be  applied  where  the  grounds  of  the 
decision  are  explicitly  stated  by  the  referee,  or  from  the 
nature  of  the  controversy  are  apparent  upon  the  face  of 
the  report.     Where  a  case  is  made  in  support  of  a  motion 
for  a  new  trial,  the  questions  of  law  and  fact. are  carefully 
sepamted.     The  questions  submitted  to  the  jury,  and  the 
directions  to  the  jury  by  the  judge,  are  distinctly  stated, 
and  hence,  if  in  the  judgment  of  the  court  error  has  inter- 
vened, it  is  referred  without  difficulty  to  its  proper  source. 
As  the  questions  of  fact  upon  which  the  jury  must  have 
passed  are  certainly  known,  it  is  easy  to  compare  their 
verdict  with  the  evidence  upon  which  it  was  founded,  and 
if  there  is  no  just  exception  to  the  charge  of  the  judge, 
the  rule  thai  the  verdict  ought  not  to  be  disturbed  unless 
contradicted  by  an  overruling  force  of  evidence,  may  be 
properly  invoked  to  guide  and  control  the  decision  of  the 
court.     But  whcire  a  cause,  involving  several  distinct  and 
alternative  questions,  both  of  law  and  fact,  has  been  sub- 
mitted to  a  referee,  and  his  report  is  general,  the  case  is 
widely  different.     It  is  then  impossible  to  say  what  has 
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been  the  actual  decision  of  the  referee  upon  any  one  of  the 
questions  which  the  parties  raised  before  him.  It  is  even 
impassible  to  say  whether  he  has  considered  at  all  the  only 
questions  that  the  court,  which  is  called  upon  to  review  his 
report,  may  deem  to  be  material ;  and  in  this  uncertainty  the 
court  must  necessarily  act  in  the  free  exercise  of  its  own 
judgment,  and  can  only  sustain  the  report  when  the  con- 
clusions of  the  referee  correspond  entirely  with  its  own 
views  of  the  law  and  merits  of  the  case.''  The  report 
was  set  aside,  the  order  of  reference  was  vacated,  and  the 
issues  sent  to  a  jury,  in  conformity  to  this  opinion.  It  is 
believed  to  be  the  consistent  foundation  of  a  rule. 

The  present  case  furnishes  one  of  the  many  illustrations 
of  the  truth  and  cogency  of  the  observations  and  the  rule 
in  the  opinion  cited.  Of  the  several  distinct  and  alterna- 
tive questions  of  law  and  &ct  involving  the  l^al  status, 
the  time,  place,  and  circumstances  of  the  marriage  and  co- 
habitation of  tlie  parties,  as  husband  and  wife,  as  shown 
in  the  appellant's  post-nuptial  correspondence,  in  his  vol- 
untary introductions  as  the  husband,  and  his  various 
acknowledgments  of  the  marriage  relation,  the  report  of 
the  referee  is  general  or  negative  only,  without  such  find- 
ings, upon  the  evidence,  as  to  inform  the  court  below 
whether  or  not  the  parties,  or  either  of  them,  had  con- 
tracted, assumed,  and  acknowledged  the  marriage  relation 
in  good  faith,  or  whether  their  intercourse  was  wholly 
meretricious,  and  that  of  a  mutual  fornication  and  lewd- 
ness. These  inquiries  need  not  have  escaped  the  referee ; 
they  were  the  very  pith  and  motive  of  his  investigation. 

To  follow  on,  after  the  citations  of  appellant's  counsel, 
the  next  case,  of  MUb  v.  Miller,  3  Neb.,  93,  is  that  of  a 
referee  to  account  for  rents  and  profits  in  the  partition  of 
real  estate,  in  which  there  are  found  no  analogies,  of  law 
or  fact,  applicable  to  this  proceeding. 

The  case  of  The  State  v.  Bennett,  19.Neb.,  191,  in  which 
it  was  held  that,  "  the  findings  of  a  referee,  like  the  ver- 
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diet  of  a  jury,  will  not  be  set  aside  unless  they  are  clearly 
wrong/'  is  now  cheerfully  re-affirmed,  as  well  as  the  decis- 
ion in  Brown  t\  O^Brien,  4  Neb.,  199,  "  that  the  report 
would  not  be  set  aside  unless  clearly  against  the  weight  of 
evidence."  I^o  departure  is  intended,  in  the  review  of 
this  case,  from  the  settled  principles  of  the  court ;  the 
"weight  of  evidence"  will  be  duly  attended  to.  On  the 
question  of  the  authority  of  the  court  to  limit,  set  aside, 
or  reverse  the  report  of  a  referee,  for  sufficient  cause,  and 
upon  the  weight  of  evidence,  our  opinion  is  clear  and  un- 
equivocal for  the  exercise  of  that  power,  if  necessary  to 
the  ends  of  justice. 

The  cases  cited  by  counsel  in  support  of  his  argument, 
exalting  the  functions  of  the  referee,  and  limiting  the 
powers  of  the  court,  do  not,  in  our  opinion,  justify  the 
assumption  of  consubstantial  authority  in  the  referee. 

In  Graham  V,  Kibble,  9  Neb.,  182,  the  court  held  merely 
that,  "  where  issues  of  fact  are  tried  without  a  jury  the 
finding  of  the  court  is  entitled  to  the  same  respect  accorded 
to  the  verdict  of  a  jury  under  the  same  circumstances,'* 
but  this  acknowledged  rule  comes  far  short  of  the  propo- 
sition stated,  for  the  findings  of  the  court,  jury,  and  ref- 
eree may  be  set  aside  for  cause,  and  the  reviewing  court 
render  its  judgment  on  the  weight  of  evidence.  Brooks 
V.  Dutcher,  22  Neb.,  688. 

The  case  of  T^nghy  v.  Dolby,  13  Neb.,  371,  cited  by 
counsel,  is  still  more  significant  of  the  authority  of  the 
reviewing  court  to  correct  errors  of  a  report,  verdict,  or 
judgment,  under  a  reference,  and  the  readiness  with  which 
either  may  be  set  aside  for  cause.  It  is  thus  stated  :  This 
case  was  committed  to  a  referee,  who  heard  all  the  testi- 
mony, and  made  his  report,  which  was  set  aside  by  the 
district  court,  to  which  exception  was  taken.  A  trial  was 
had  to  a  jury,  and  a  verdict  for  the  defendant  for  a  sum 
for  which  the  plaintiff  was  not  liable,  and  judgment  ren- 
dered.    On  review,  it  was  held  that  there  was  no  sufficient 
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grounds  for  setting  aside  the  report ;  that  it  conld  only  be 
set  aside  for  cause,  and  there  appeared  none.  In  the  trial 
to  the  jury  there  were  manifest  errors.  The  judgment  on 
the  verdict  was  reversed  for  errors  of  law,  with  directions 
to  confirm  the  referees'  report  upon  the  clear  preponderance 
of  the  evidence,  and  enter  judgment  accordingly.  The 
report  was  thus  restored  for  cause,  and  judgment  rendered 
on  the  weight  of  evidence,  where  the  conclusions  of  the 
referee  corresponded  strictly  to  the  views  of  the  court  on 
the  law  and  the  merits  of  the  case. 

In  the  additional  cases  of  Seymour  v.  Street,  6  Neb.,  89 ; 
Cheney  v.  Eberhardt,  8  Neb.,  423 ;  Potvin  v,  CSirran  and 
Chase,  13  Neb.,  302,  and  HaiHey  v.  Dorr  A-Oo.,  15  Neb., 
461,  the  restriction  in  favor  of  report,  verdict,  and  judg- 
ment of  the  court  below  extends  only  to  the  sufficient 
cause  and  weight  of  evidence  contended  for. 

In  the  further  case  of  Brown  v.  Hurst,  3  Neb.,  353, 
cited  in  support  of  the  referee  as  the  more  competent  and 
impartial  umpire  of  the  questions  of  fact,  from  having 
examined  the  witnesses,  than  the  constitutional  court 
which  set  aside  the  report,  it  was  ruled  in  the  case  'Hhat, 
in  setting  aside  a  verdict,  it  should  appear  to  a  reasonable 
certainty  that  injustice  had  been  done  to  the  complaining 
party  by  the  failure  to  give  the  whole  testimony  its  proper 
weight  in  determining  the  questions  submitted."  We 
believe  that  such  a  complaint,  in  this  instance,  has  full 
grounds  of  support,  and  we  trust  to  a  justification  of  our 
opinion  in  the  further  examination  of  the  evidence. 

Without  material  error  of  the  minor  questions  referred 
to  in  the  court  below,  the  whole  issue  further  depends  on 
the  weight  of  evidence  as  to  the  marriage  and  the  law  of 
the  case. 

It  appears  that  the  plaintiff,  who  brings  the  action,  was 
about  thirty  years  of  age  at  the  time  of  the  alleged  mar- 
riage, August  2,1881;  that  she  was  an  intelligent  and 
attractive  young  woman,  of  good  character,  and  well  edu- 
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cated  as  a  teacher  in  the  high  schools  of  town  and  country, 
bj  which  employment  she  alone  gained  her  livelihood. 

The  defendant  was  some  little  older,  of  like  reputation 
and  condition  in  life,  without  invested  capital,  and  depend- 
ent on  his  industry  in  trade,  or  commercial  employments, 
to  make  his  way,  A  mother  and  sister  were  in  some  de- 
gree dependent  on  him.  There  was  no  disparity  of  social 
rank  or  fortuitous  circumstances  between  the  parties. 
Their  courtship,  from  about  the  period  of  their  majority, 
was  marked  by  honorable  sentiments  and  deportment 
so  far  as  disclosed.  She  was  a  teacher  at  various  places, 
and  he  a  commercial  salesman,  seeking  her  society  as  fre- 
quently as  circumstances  would  permit ;  first  in  Iowa,  sub- 
sequently in  Illinois,  and  next  in  this  state,  to  which  she 
had  removed  as  a  teacher  at  Plattsmouth,  or  other  places. 

It  is  in  evidence  that  on  August  2,  1881,  the  plaintiff 
had  gone  from  Plattsmouth  to  Chicago,  at  defendant's  re- 
quest, in  pursuance  of  a  prior  correspondence  and  under^ 
standing  with  him,  and  was  there  married  to  him  pri- 
vately, without  witnesses,  by  an  official  who  assumed  to 
exercise  the  functions  and  perform  the  usual  marriage  cere- 
mony, but  of  whose  name,  office,  or  locality  she  did  not 
inquire,  nor  was  she  informed  ;  that  the  defendant  assured 
her,  at  the  time,  that  they  were  properly  married  and  that 
it  was  all  right,  took  her  away  from  the  Commercial  Hotel,, 
where  she  had  stopped  by  his  direction,  to  that  of  the 
Briggs  House,  where  he  introduced  her  as  his  wife,  treated 
her  in  all  respects  as  such,  consummated  the  relationship^ 
and  remained  together  for  two  or  three  weeks  as  husband 
and  wife. 

The  plaintiff's  explanation  of  the  marriage,  as  detailed,, 
was  that  of  an  expediency,  to  keep  the  fact  from  the 
knowledge  of  the  defendant's  fiimily  and  the  public,  on  the 
assurance  that  as  soon  as  he  could  arrange  matters  so  that 
his  mother  and  sister  would  not  have  to  live  with  him, 
then  he  and  she  should  live  together.     In  other  words,. 
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that  the  marriage  was  not  to  be  made  public  until  he  could 
provide  a  home  for  her.  Her  own  family  at  DeWitt, 
Nebraska,  she  alone  informed  of  the  fact.  From  Chicago, 
at  the  end  of  two  or  three  weeks,  she  returned  into  Iowa, 
and  followed  her  vocation  of  teacher  for  a  year,  when  she 
returned  to  her  brother's  residence  (B.  D.  Anderson's)  at 
DeWitt,  Nebraska.  The  defendant  having  left  Chicago 
at  the  same  time,  but  separately,  followed  his  business  of 
traveling  salesman ;  their  correspondence  by  mail  was  con- 
tinuous. In  July,  1883,  the  defendant  visited  her  first 
since  the  marriage,  at  her  brother's  in  DeWitt,  to  consult 
as  to  settling  in  Nebraska,  remaining  three  or  four  days, 
but  was  not  introduced  as  her  husband.  In  November 
following  she  visited  him  at  his  mother's  in  Atkinson, 
Neb.,  staying  two  or  three  days  only,  under  her  maiden 
name,  and  for  several  weeks  at  the  house  of  Mr.  Graham, 
the  defendant  contributing  to  her  expenses,  and  accompany- 
ing her  part  of  the  way  on  her  return  home.  On  April 
3,  ]  884,  defendant  sent  a  telegram,  which  is  in  evidence, 
from  Omalia,  addressed  to  Mrs.  M.  D,  Gibson :  "  Meet 
me  at  the  B.  &  M.  depot  in  Lincoln.  V.  H.  Gibson." 
Accordingly  she  met  him  at  that  depot,  where  she  intro- 
duced him  as  her  husband  to  Mr.  R.  R.  Randall,  the 
emigration  agent  of  the  Burlington  and  Missouri  River 
Railroad  Company,  that  they  might  have  some  business 
conversation  in  regard  to  their  settling  at  Oxford,  a  new 
town  situate  on  the  line  of  the  B.  &  M.  road,  on  which 
fiubject  there  had  previously  been  a  correspondence. 

The  plaintiff  testifies  that,  prior  to  this,  their  marriage 
had  been  acknowledged  ;  that  the  defendant  had  urged  her 
to  make  it  public  before,  but  she  had  waited  until  he  had 
agi*eed  to  come  to  her,  and  go  back  with  her  to  her  broth- 
er's house  to  be  introduced,  received,  and  acknowledged  as 
her  husband,  which  he  did.  From  Lincoln  they  went  to 
DeWitt,  where  she  infroduced  defendant,  as  her  husband, 
to  her  friends  and  acquaintances,  as  well  as  at  her  home 
27 
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lu  her  brother^s  family.  He  was  there  introduced,  received, 
and  entertained  as  her  husband ;  they  occupied  the  same 
room  as  husband  and  wife  during  his  sojourn  of  three  or 
four  days;  their  conversation  there  was  on  their  plan  of 
locating  their  home  and  business  at  Oxford;  defendant 
objected  to  taking  her  to  Atkinson,  because  his  mother  and 
sister  lived  with  him  there,  and  he  would  not  live  in  the 
same  town  with  them;  he  told  her  to  go  to  Oxford  and 
look  at  the  place  with  a  view  to  removal  there,  which  she 
substKjuently  did  ;  that  he  \vould  send  her  money  as  soon 
as  possible,  to  buy  a  business  lot  there,  and  talked  of 
undertaking  the  lumber  business;  that  the  understanding 
was  when  he  left  her  at  DeWitt,  that  he  went  away  to  re- 
turn as  soon  as  he  could  close  up  and  settle  his  aflFairs  at 
Atkinson ;  that  their  correspondence  was  continuous,  with- 
out any  serious  altercation  until  November  following, 
when,  she  testifies,  he  renounced  her  as  his  wife. 

On  the  plaintiff's  examination  she  identified  a  number 
of  letters  received  by  her  addressed  to  Mrs.  M.  D.  Gibson, 
by  mail,  in  care  of  R.  D,  Anderson,  DeWitt,  Nebraska, 
as  those  written  to  her  by  the  defendant  from  Atkinson, 
Nebraska,  which  were  admitted  in  evidence,  marked  as 
exhibits  alphabetically,  and  returned  with  the  testimony. 
These  letters  have  been  examined  by  the  court.  Her 
cross-examination  disclosed  no  inconsistent  explanations  at 
variance  with  the  testimony  in  chief 
•  Robert  D.  Anderson,  aged  forty-seven,  re^iident  of  De- 
Witt,  testifies  that  he  is  a  brother  of  the  plaintiff,  and  that 
he  first  knew  the  defendant  sixteen  veal's  ago;  that  defend- 
ant came  to  his  house  in  DeWitt  in  April,  1884,  as  the 
husband  of  his  sister;  that  he  was  entertaine<l  two  days 
or  longer,  and  then  recognized  the  plaintiff  as  his  wife, 
and  lived  with  her  as  such  during  his  stay  there.  Witness 
had  prior  information  that  his  sister  was  married  to  de- 
fendant, and  received  further  proof  of  the  fact  by  his  being 
introduced  into  witness's  family,  to  witness  and  to  his  wife, 
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and  to  their  friends,  as  the  husband  of  their  sister,  Mrs. 
Gibpon.  Witness  has  had  correspondence  in  writing  with 
the  defendant,  in  which  defexidant  acknowledges  her  as  his 
wife,  and  produces  the  defendant's  letter  to  that  effect, 
marked  exhibit  "A**  to  this  deposition. 

Richard  R.  Randall,  aged  fifty-seven,  resident  of  Lin- 
<x>h\,  testifies  that  he  is  acquainted  with  the  plaintiff,  and 
with  the  defendant  by  her  introduction  of  him,  and  by 
written  correspondence  with  him;  that  in  March,  1884, 
the  plaintiff  came  to  witness's  office  to  inquire  as  to  a  loca- 
tion for  business;  witness  recommended  Oxford,  in  Furnas 
county,  as  a  good  location  for  the  business  she  desired  to 
start  in — that  of  millinery  and  ladies'  goods,  and  finally 
lumber  and  banking.  On  her  subsequent  return  from 
Oxford  she  called  on  witness  with  another  party,  who  she 
said  was  interested  in  the  business,  and  she  informed  wit- 
ness that  she  was  a  married  woman,  that  Vincent  H.  Gib- 
son was  her  husband,  the  same  from  whom  witness  had 
received  a  letter  of  inquiry  about  Oxford,  dated  March  the 
5th  instant.  Two  letters  received  from  the  defendant, 
marked  exhibits  A  and  B,  are  produced  in  evidence.  The 
witness  also  testifie<l  that  on  April  3,  1884,  the  plaintiff 
introduced  to  him,  at  the  B.  &  M.  depot  in  Lincoln,  V. 
H.  Gibson  as  her  husband,  for  the  purpose  of  an  inter- 
view with  witness  as  to  a  location  at  Oxford,  Neb.,  and  to 
whom  witness  gave,  at  that  time,  an  order  for  a  round  trip 
land  exploring  ticket  of  the  B.  &  M.  company,  for  him- 
self and  wife,  to  Oxford  and  return.  The  defendant  left 
witness  fully  impressed  from  the  circumstances  that  the 
plaintiff  was  his  wife.  About  two  months  before  this 
introduction  she  acknowledged  to  witness  that  she  was 
married  to  Mr.  Gibson,  and  that  they  were  going  to  estab- 
lish themselves  in  business  so  soon  as  he  could  sunder  his 
relationship  at  Atkinson,  in  business  matters,  and  transfer 
them  here.  Of  the  social  and  marital  relationship  of  the 
parties  witness  knew  nothing  personally,  but  what  Mr.  V. 
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H.  Gibson  himself  said  in  this  witness's  presence  to  that 


The  defendant's  examination  includes  a  copious  category 
of  n^ptives.  He  denies  under  oath  all  the  material  state- 
ments of  the  plaintiff  not  corroborated  by  his  own  writ- 
ing or  supported  by  other  direct  proof.  His  testimony  is 
to  the  effect  that  he  had  known  the  plaintiff  since  the  year 
1868^  first  at  his  sister's  house  in  Boone^  Iowa,  where  he 
commenced  paying  her  attentions^  going  with  her  some- 
times to  church,  and  sometimes  to  her  school.  He  re- 
mained there  twelve  or  fourteen  years  and  she  went  out  to 
DeWitt,  Plattsmouth,  and  other  places  in  Nebraska;  never 
saw  her  in  Nebraska  prior  to  the  alleged  marriage  in  Chi- 
cago; had  been  in  Chicago  a  week  before  she  came  to 
meet  him,  on  a  previous  correspondence  by  letter.  There 
was  no  marriage  thought  of  in  Chicago,  nor  anywhere 
else  was  there  ever  any  courtship  or  marriage  thought  of 
until  after  her  visit  to  Atkinson  in  November,  1883,  and 
that  was  for  the  purpose  of  deceiving  her  folks.  They 
met  at  Chicago  to  have  a  little  social  time  together,  and 
had  it.  There  was  a  fair  understanding,  which  had  been 
practiced  before,  at  least  five  or  six  years  before  she  left 
Iowa,  and  it  was  the  same  that  she  met  defendant  for  when 
they  staid  together  in  the  same  bed,  in  the  same  room,  in 
the  same  hotel  in  Marshalltown,  Iowa,  at  least  two  or  three 
years  before  the  event  at  Chicago.  She  then  went  one 
hundred  miles  out  of  her  way  to  meet  defendant  at  Mar- 
shalltown. As  to  the  occurrences  at  Lincoln  in  1884,  de- 
fendant explains  that  while  she  was  at  Atkinson,  in  the 
fall  of  1883,  she  claimed  to  be  in  a  family  way,  and  pro- 
posed to  produce  miscarriage,  which  defendant  persuaded 
her  not  to  undertake,  advising  her  if  she  got  into  any 
scrape  to  go  through  with  it,  as  he  did  not  want  to  be  a 
party  to  abortion.  She  then  said  that  if  she  could  make 
it  all  right  with  her  folks,  and  make  them  believe  she  was 
married  that  would  satisfy  her.     She  then  returned  from 
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Atkinson  to  DeWitt;  the  correspondence  was  continued. 
She  claimed  to  be  getting  towards  childbirth;  that  her 
folks  ought  to  know  or  be  induced  to  believe  that  there 
was  a  marriage  in  order  that  she  should  not  be  left  in 
trouble  and  disgrace^  and  said  that  if  defendant  would 
only  come  down  there  and  stay  with  her  a  few  days  she 
would  never  ask  anything  else  of  him.  This  arrange- 
ment was  made  partly  before  she  left  Atkinson  and  partly 
by  a  correspondence,  which,  except  one  or  two  letters,  was 
destroyed  before  any  suit  was  commenced.  She  promised 
to  remain  right  at  home,  not  to  come  away  at  all,  nor  let 
anybody  know  of  it  except  her  people.  When  defendant 
was  about  to  start,  or  was  on  the  way,  he  got  word  from 
her  by  letter  that  she  would  be  in  Lincoln,  that  her  people 
said  it  wouldnH  look  well;  that  she  must  go  and  meet  him 
and  come  back  with  him.  As  to  the  time  and  place  ot 
the  marriage  she  was  to  fix  that  to  suit  herself  and  defend- 
ant would  endorse  it,  and  has  letters  to  show  it.  He  never 
told  or  admitted  that  they  were  married.  They  went  from 
Lincoln  to  DeWitt,  and  from  that  depot  to  her  brother's 
house,  and  met  the  folks  as  he  had  met  them  before. 
They  congratulated  him  on  being  married,  and  he  stopped 
there  just  about  a  day  and  a  half,  carrying  out  his  agree- 
ment as  to  playing  married,  with  the  understanding  that 
that  was  to  be  the  end  of  it  so  far  as  both  were  concerned. 
If  she  needed  help  he  was  willing  to  help  her  some.  When 
she  came  to  Atkinson  it  was  at  defendant's  suggestion  to 
take  up  vacant  land.  She  entered  one  claim  and  sold  it 
for  $200  when  it  was  worth  a  good  deal  more.  Defend- 
ant was  acting  then  as  her  friend  and  agent,  and  renewed 
his  acquaintance  when  she  came  up ;  ^'  she  knew  the  laws 
in  regard  to  taking  land  just  as  well  as  anybody,  and  she 
knows  the  laws  in  regard  to  marriage  in  Illinois ;  she  is 
a  well  educated  lady  and  an  intelligent  lady,  as  everybody 
can  see." 

The  defendant  testified  that  in  Chicago  there  was  no 
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talk  of  marriage;  that  the  first  he  knew  that  she  was 
going  to  claim  that  he  was  married  to  her,  was  when  the 
draft  he  sent  her,  for  the  price  of  the  land  claim,  came 
back  endorsed  Mattie  D.  Gihaou)  that  he  never  addressed 
her  a  telegram  as  Mrs.  M.  D.  Gibson,  and  that  the  one 
introduced  as  evidence  is  a  forgery.  At  Marshalltown,  and 
at  Chicago  they  were  roistered  at  hotels  in  some  fictitious 
names,  not  now  remembered,  without  any  introduction  of 
her  at  all,  at  either  place. 

On  cross-examination  he  was  unable  to  tell  what  year  it 
was,  exactly,  they  met  at  Marshalltown,  but  it  was  after 
she  had  removed  to  Nebraska,  as  he  wrote  her  letters,  and 
sent  her  money  there  to  come  on. 

Q.     When  did  you  first  see  her  after  she  left  Iowa? 

A.     Several  years,  from  two  to  three  years. 

Q.     Where  after  she  came  from  Nebraska  ? 

A.     At  Marshalltown,  Iowa. 

Q.     Where  the  second  time? 

A.  I  might  have  seen  her  once  in  Nebraska  l>efore  she 
she  came  to  Chicago. 

Q.  During  the  summer  of  1880  were  you  not  in  Kan- 
sas, and  did  you  not  write  to  her  that  you  had  a  suit  in 
Iowa,  and  went  from  where  you  was  straight  to  where  she 
was? 

A.  I  went  to  Kansas,  that  is  a  fact,  and  on  the  road  to 
Kansas  went  to  her  place,  and  came  back  that  way ;  I 
think  I  was  there  twice ;  I  don't  know  whether  it  was  be- 
fore I  saw  her  in  Chicago  or  not. 

Q.     Do  you  know  what  year  you  met  her  in  Chicago? 

A.     I  could  not  tell  without  referring  to  dates. 

Q.     Was  it  in  the  year  1882  ? 

A.     I  don't  know  whether  it  was  or  not? 

Q.     Was  it  in  1881? 

A.     It  may  have  been. 

Q.     Might  it  not  have  been  in  1880? 

A.     It  might. 
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Q.    In  1879? 

A.     Possibly,  it  might. 

Q.     When  was  the  next  time  you  met  her? 

A.  The  next  time  I  met  her  after  being  in  Chicago, 
was  at  DeWitt,  before  I  located  at  Atkinson,  in  June,  1883. 

Q.     When  next? 

A.     Not  till  she  came  to  Atkinson  in  the  fall  of  1883. 

Q.     Where  next? 

A.  When  I  went  to  her  house  and  she  told  the  folks 
that  we  were  married,  in  the  spring  of  1884. 

Q.  How  long  after  you  went  to  Niobrara  to  file  a  con- 
test on  a  piece  of  land,  March  31,  1884,  was  it  that  you 
went  down  there? 

A.     I  went  right  straight  through  from  Niobrara. 

Q.  Did  you  at  that  time  send  a  telegram  from  Omaha 
to  Robert  D.  Anderson,  asking  *'  where  Mattie  was?'' 

A.     I  may  have  done  so. 

Q.     And  after  that  did  you  not  telegraph  her  ? 

A.  No  sir,  I  did  not ;  never  sent  her  any  tclograni  at 
all. 

The  testimony  of  the  additional  witness  for  dofiMulant, 
Sarah  A.  Gibson,  is  to  be  characterized  as  irrelevant  and 
immaterial  to  any  question  at  issue ;  that  of  the  remain- 
ing witncjss,  John  Robinson,  as  to  the  plaintiff's  criminal 
act  of  staying  over  night  in  a  room  with  the  defendant  at 
the  Bowler  House,  in  ilarshalltown,  Iowa,  without  any 
recollection  or  knowledge  as  to  the  month  or  year  of  the 
occurrence,  and  without  any  previous  or  subsequent  knowl- 
edge of  the  plaintiff,  is  testimony  so  indefinite,  and  of  a 
character  so  nearly  allied  to  perjury,  as  to  merit  neither 
consideration  nor  remark. 

The  plaintiff^s  action  in  the  court  below  depended  on 
her  testimony  as  to  her  private  marriage  at  Chicago,  Illi- 
nois, without  witnesses  to  the  ceremony,  and  on  the  subse- 
quent acknowledgment  of  it,  in  various  ways,  by  the  de- 
fendant, as  direct  or  circumstantial  evidence  of  the  fact. 
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That  such  marriages  have  occurred  in  good  faith^  and  have 
been  resorted  to  from  various  motives  of  expediency  is 
neither  incredible  nor  uncommon.  The  apparent  motive, 
in  this  case,  for  the  semble  of  unmarried  relations,  before 
the  public,  was  the  inability  of  the  defendant,  at  the  time, 
to  provide  a  home  for  the  plaintiff  separate  from  that  of 
his  mother  and  sister. 

The  defendant,  after  three  years,  repudiated  the  mar- 
riage, and  denied  in  the  court  below  all  the  consistent  acts 
of  courtship  leading  up  to  it;  and  made  his  defense  to  the 
action,  and  his  explanation  of  the  culpatory  circumstances 
of  sexual  intercourse  as  husband  and  wife,  on  the  sole 
ground  of  the  mutual  fornication  of  both  parties,  which 
had  been  practiced  habitually,  as  the  only  tie  of  their  asso- 
ciation and  correspondence. 

There  was  no  evidence  to  corroborate  this  theory. 
There  was  no  other  evidence  to  impeach  her  character,  but 
all  the  material  circumstances  of  their  controversy  com- 
mend her  good  character. 

The  examination  of  the  defendant,  when  not  answered 
in  negatives,  was  indirect,  evasive,  and  inconsistent,  and 
the  implications  from  his  conduct  and  correspondence  are 
such  as  to  discredit  it.  His  letters,  in  evidence,  addressed 
to  the  plaintiff  as  Mrs.  M.  D.  Gibson,  are  consistent  with 
the  relationship  of  husband  and  wife,  and  not  otherwise. 
These  are  ten  in  number,  mailed  and  delivered  to  the  care 
of  the  witness,  R.  D.  Anderson,  the  plaintiff  ^s  brother,  at 
whose  house  she  made  her  home  in  DeWitt;  thus  publish- 
ing the  fact,  circumstantially,  that  she  was  married  and 
was  his  wife. 

The  defendant's  letter,  made  exhibit  E,  was  received 
October  1,  1883,  as  follows: 

"  Mattk  D, — I  would  like  to  know  what  in  the  old 
Harry  is  the  matter,  or  the  reason  you  don't  come  up  here. 
Great  Moses !  I  have  been  watching  the  train  for  a  month, 
and  no  sign  of  you  yet.     I  want  you  to  get  here  now  at 
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once,  without  fail.  Can  you  understand  that?  Why 
don't  you  write  and  tell  me  what  the  trouble  is  ?  I  have 
written  often  enough  for  an  answer,  and  if  you  don't 
answer  this  I  shall . 

"  Come  just  as  soon  as  you  get  this.     6ood-by. 

"V.  H." 

In  compliance  with  this  request  the  plaintiff  went  from 
DeWitt  to  Atkinson,  Neb.,  in  November  following,  first 
stopping  at  the  defendant's  house,  with  his  mother  and 
sister,  for  a  few  days,  but  her  sojourn  there  being  mutually 
disagreeable,  she  removed  to  another  boarding  house  for 
several  weeks.  She  testified  that  she  then  believed  herself 
to  be  with  child,  and  represented  her  condition  to  the  de- 
fendant; that  they  agreed  to  publish  their  marriage  for 
that  reason,  and  further  to  prospect  for  a  future  residence 
and  business  in  the  new  town  of  Oxford,  in  Furnas  county, 
on  the  line  of  the  B.  &  M.  railroad  in  Nebraska.  At 
this  time,  on  the  advice  of  the  defendant,  she  signed  a 
blank  application  for  claim  to  public  land,  and  returned 
to  her  home  in  DeWitt. 

The  defendant's  letter,  exhibit  B,  was  received  in  Feb- 
ruary, 1884,  as  follows : 

"  MaUie  D. — Thanks  for  your  good  letter  just  received. 
I  write  you  to-night  that  you  may  get  it  soon  as  possible. 
R^ret  that  I  cannot  go  to  Oxford.  I  shall  try  to  send 
some  money  to  you,  so  you  can  go  and  buy  a  lot  for  your- 
self. I  came  near  selling  the  comer  here  that  had  the 
little  building  on  it;  may  complete  the  trade  yet. 

"  I  regret  that  we  are  situated  as  we  are,  but  no  one  is  to 
blame  but  you  and  me,  and  it  is  not  any  one's  business, 
but  ours,  if  you  are  with  child.  I  am  sorry  for  you,  be- 
cause you  are  the  one  that  is  sold.  I  am  not  worthy  the 
love  of  a  good  girl,  and  don't  expect  it  for  any  length  of 
time.  I  know  myself  better  than  you  know  me,  and  can 
not  blame  you  for  any  kind  of  a  letter  you  write.  Mattie 
D.,  you  could  very  easily  write  differently,     I  can  appre- 
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ciate  your  sitnation  if  it  be  true  as  you  claim.  But  you 
cannot  have  much  r^atd  for  me  and  I  donH  blame  you. 
Tie  two  chickens 'together  with  a  string  around  the  neck 
and  watch  the  effect.  It  will  remind  you  of  the  situation 
of  some  other  two-legged  chickens.  This  baby  claim  of 
yours  is  the  string  between  us.  Well;  I  shall  send  the 
papers  in  the  morning  with  this.  You  can  double  it  up 
and  return  in  the  enclosed  envelope.  I  don't  like  to  sell 
the  claim  for  you  at  $200,  but  as  you  are  situated,  guess  it 
is  best.  I  shall  get  the  tree  claim  for  you  if  possible.  I 
can  get  cash  by  discounting  the  notes,  but  it  will  probably 
be  better  to  take  a  little  less  in  cash.     Good-by.     V.  H.^' 

It  appeared  as  an  axiom  in  morals,  to  the  defendant,  on 
the  right  hand,  that  it  was  nobody's  business,  but  theirs,  if  his 
wife  was  with  child ;  but,  on  the  left  hand,  it  would  appear 
to  have  been  everybody's  business  if  the  child  was  the  fruit 
of  fornication  and  bastardy,  instead  of  wedlock.  This 
statement  is  therefore  a  necessary  implication  of  marriage. 
The  letter  tends  to  confirm  their  marriage  relations,  as 
well  as  the  existing  inconvenience  to  defendant  of  assum- 
ing the  obligations  publicly. 

The  defendant's  letter,  exhibit  C,  was  received  the  first 
of  March,  1884,  as  follows : 

"  Mattie  D. — You  are  a  "  boss  girl."  I  don't  want  you 
to  do  any  hard  work,  and  had  rather  you  would  go  home 
and  rest.  I  have  not  changed  any  in  my  ideas  of  you, 
only  for  the  better,  and  with  every  letter  from  you  there 
comes  a  greater  appreciation  of  them,  and  of  you.  I  would 
be  very  glad  to  see  you  to-night ;  and  when  you  wish  me 
to  come,  write  me,  and  I  shall  go ;  that  is  all  there  is  to  that. 

"I  don't  want  you  to  do  anything  only  what  you  want 
to,  and  don't  get  the  blues.  I  have  got  over  mine,  and  am 
as  happy  as  usual.  Don't  fret  or  worry.  You  can  tell 
your  people  whenever  you  think  best.  It  is  useless  to  be 
foolish  about  anything,  and  especially  something  that  we 
may  be,  and  ought  to  be,  proud  of. 
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^'  I  shall  write  Mr.  Kandall  to-night  about  that  new  town. 
I  wish  I  was  loose  from  this  place.  Is  there  U.  S.  land 
near  that  place  ?  I  do  not  care  for  the  land  we  have  taken 
here  particularly,  but  the  town  property  is  pretty  good, 
and  I  will  keep  it  for  awhile  anyhow.  I  must  go  to  Nio- 
brara on  the  10th  to  contest  that  claim.  I  think  I  can 
sell  it,  and  yours  also,  before  long.  I  would  like  to  locate 
somewhere  that  I  can  stay  and  be  free  of  all  old  deals  and 
parties  here.  But  I  don't  know  that  the  happy  day  will 
ever  get  around.  I  have  fifteen  horses  that  Sprague  left 
with  me  to  sell.  He  staid  two  weeks  and  the  weather  was 
so  bad  he  could  not  sell  any,  so  went  home.  I  have  sold 
two  and  think  the  rest  will  go  soon. 

"Well,  to  refer  to  that  eventful  day;  it  will  be  sometime 
in  August,  I  believe,  won't  it?  I  shall  send  this  to  jB.  D., 
as  before. 

"Now  must  write  to  Mr.  Eandall. 

"Yours, 

"V.  H." 

This  letter  is  confirmatory  of  the  former,  and  corroborates 
the  inferences  and  observations  from  it.  The  defendant 
advises  the  plaintiff  to  tell  her  people  whenever  she  thinks 
best  their  true  relations,  the  subject  of  their  correspondence 
and  their  diief  concern,  acknowledging  the  uselessness  of 
longer  concealing  that  which  they  ought  to  be  proud  of. 
The  letter  to  Mr.  Randall  is  as  follows : 

"Atkinson,  Holt  Co.,  Neb.,  Mar.  5,  1884. 
"i2.  R.  Randall,  Esqr.: 

"  Dear  Sir — A  letter  just  received  from  DeWitt,  Neb., 
refers  me  to  you  for  further  information  in  regard  to 
Oxford.  Will  you  please  send  map  of  your  line  of  road 
showing  the  location  of  town ;  also  tell  me  t\rhat  its  pros- 
pects are  ?  How  large  the  town  is,  and  prospects  of  bus- 
iness, and  greatly  oblige. 

"  Yours,  &c., 

"V.  H.  Gibson." 
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The  second  letter  to  Mr.  Randall  is  as  follows : 

"Atkinson,  Holt  Co.,  Neb.,  Mar.  13, 1884, 
"ii.  R.  RandaU,  Esq.: 

"  Dear  Sir — Your  letter  and  papers  received ;  thanks 
for  the  same.  Before  closing  all  interests  in  this  place  I 
would  like  to  visit  Oxford,  and  if  consistent  with  the  rules 
of  your  company  would  like  to  have  a  pass  from  Omaha 
and  return. 

"Respectfully,  Ac., 

"V.  H.  Gibson." 

If  credit  could  be  given  to  the  defendant's  theory  of  de- 
fense, the  letters  cited  would  disclose  an  ingenuity  of  tergiv- 
ersation and  hypocrisy  wholly  superfluous.  If  his  rela- 
tions were  meretricious,  and  not  founded  on  marriage,  the 
business  feature  of  his  correspondence  is  unaccountable. 
Men  are  not  given  to  express  anxiety  and  concern,  and 
make  provision  for  a  spurious  claimant  to  so  weighty  an 
obligation  as  that  of  marriage.  Its  inconsistency  is  not 
reconciled  to  his  testimony. 

Subsequent  to  these  letters  the  defendant,  on  returning 
from  Niobrara,  March  31st,  inquired  by  telegram  from 
Omaha  of  the  plaintiff's  brother,  at  DeWitt,  where  Mattie 
then  was ;  and  being  informed,  addressed  her  by  tel^ram, 
dated  Omaha,  April  3d, as  "Mrs.  M.  D.  Gibson:  Meet  me 
at  the  B.  &  M.  depot  in  Lincoln,"  which  dispatch  was  deliv- 
ered, received,  and  is  produced;  and  they  met  accordingly. 
The  defendant  testifies  that  this  dispatch  is  a  forgery,  and 
that  he  never  addressed  her  in  that  manner,  but  it  has 
every  other  evidence  of  authenticity,  besides  the  testimony 
of  the  plaintiff.  What  motive  there  was  for  this  denial, 
or  what  advantage  in  disclaiming  it,  is  not  apparent,  for 
he  had  already  addressed  letters  to  her,  by  mail,  in  the 
care  of  R.  D.  Anderson,  as  "Mrs.  M.  D.  Gibson."  The 
dispatch  was  but  a  repetition  of  the  practice  of  addressing 
her  which  had  then  become,  and  continued  to  be,  the  rule 
of  his  correspondence.     At  this  appointment  he  was  intro- 
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dnced  to  the  witness,  Randall,  as  the  husband  of  the  plaint- 
iff, and  gave  every  sign  and  token  to  the  witness  that  he 
bore  that  genuine  relationship.  It  was  carried  into  seri- 
ous business  affairs  so  far  as  to  leave  no  suspicion  of  doubt 
of  the  fact.  He  maintained  that  relationship  in  the  man- 
ner of  his  introduction,  in  the  inference  of  prior  corres- 
pondence, in  the  substance  of  the  interview,  and  in  his 
request,  which  was  granted  as  the  husband  of  the  plaintiff. 
To  this  personation  of  the  relationship  at  Lincoln  he  im- 
mediately added  the  confirmation  of  his  words  and  acts  to 
the  kindred  and  in  the  household  of  the  plaintiff  at  DeWitt 

The  testimony  of  the  witness  Anderson,  to  the  character 
of  the  family  transaction,  is  explicit  and  undoubted.  That 
of  the  defendant,  himself,  admits  that  he  accompanied  her 
home  as  her  husband,  and  there  "played  rnatTied/'  which,  if 
true,  was  in  itself  an  offense  punishable  by  fine  and  im- 
prisonment under  section  209  of  the  criminal  code  of  this 
state. 

The  apparent  weight  of  evidence  discloses  the  relation- 
ship of  the  parties  from  August,  1881,  to  November,  1884, 
to  have  been  that  of  mutual  contract  as  husband  and  wife, 
entered  into  in  due  form  in  Chicago,  Illinois,  and  accepted 
by  both  parties  in  good  faith.  That  there  is  no  proof  of 
record  under  the  lex  lod  is  not  deemed  to  invalidate  their 
contract.  It  was  not  within  the  statute  of  void  and  ille- 
gal marriages  of  that  state.  The  statute  of  this  state  pro- 
vides that,  "  in  law,  marriage  is  a  civil  contract  to  which 
the  consent  of  parties  capable  of  contracting  is  essential" 
(Comp  Stat.,  Ch.  52,  Sec.  l),.and  that,  "all  marriages  con- 
tracted without  this  state,  which  would  be  valid  by  the  law 
of  the  country  in  which  the  same  were  contracted,  shall  be 
valid  in  all  courts  and  places  in  this  state."  (Id.,  Sec. 
17.)  If,  therefore,  the  contract  and  marriage  of  the  parties 
in  Chicago  were  not  repugnant  to  the  laws  of  the  state  of 
Illinois,  the  same  may  be  accepted  as  "  valid  in  all  courts 
and  places  in  this  state."     It  is  not  believed  that  a  private 
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marriage  of  the  maDuer  and  form  of  that  in  evidenoe  is 
invalid  in  Illinois^  for  the  reason  that  the  marriage  act  is 
a  directory  statute,  and  does  not  abolish  the  common  law 
rule  of  evidenoe  as  to  marriages,  in  civil  causes,  which 
has  been  the  rule  of  that  state  since  1864;  that  in  proceed- 
ings for  divorce  and  the  like  it  is  not  necessary  to  prove 
there  that  the  parties  were  lawfully  married,  the  confession 
by  the  respondent  of  the  fact  being  competent,  and  that  in 
all  civil  actions  reputation,  cohabitation,  or  the  acknowl- 
edgment of  the  parties  are  sufficient  evidence  of  marriage 
there.  Harman  v,  JJ.,  16  Ills.,  85.  This  rule  was 
affirmed  in  1875,  in  the  case  of  J/iVfe?-  t;.  White,  80  Ills., 
580,  in  which  it  was  held  that  proof  of  actual  marriage  is 
required  in  cases  of  bigamy  and  criminal  conversation  only. 
In  all  other  cases  the  presumption  of  marriage  obtains  from 
evidence  of  cohabitation,  name,  reputation,  and  other  rel- 
ative circumstances. 

In  1878  this  rule  was  carried  to  its  most  effigctive  extent 
in  the  case  of  Mrs.  Sylva  Coster's  action  against  Douglas 
Lowry,  at  Aurora,  Ills.,  for  loss  of  support  from  the  sale 
of  spirits  by  defendant  to  her  husband,  in  which  she  recov- 
ered $1,000  damages.  On  the  trial  to  the  jury  her  mar- 
riage was  proven  on  her  own  oath,  without  other  evidence. 
Exceptions  were  taken  to  the  supreme  court,  and  the  chief 
justice  said  that,  "while  it  is  insisted  that  record  proof  of 
the  marriage  was  required,  and  the  court  erred  in  permit- 
ting the  plaintifiFto  testify  to  the  marriage,  we  do  not  under- 
stand that  record  evidence  of  the  marriage  is  required  in  a 
civil  action."  2  Greenleaf,  Sec.  461,  lays  down  the  rule  that, 
"  upon  the  trial  of  indictments  for  polygamy  and  adultery, 
and  in  actions  for  criminal  conversation,  direct  evidence  of 
marriage  is  required,  but  in  all  other  cases  any  other  satis- 
factory evidence  is  sufficient."  In  section  462  it  is  further 
said  that,  "  marriage  may  also  be  proved  in  civil  cases  by 
reputation,  declarations,  and  conduct  of  the  parties  and 
other  circumstances  usually  accompanying  that  relation," 
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and  this  is  the  rule  of  law  in  this  state.  That  degree  of 
evidence,  therefore,  valid  and  customary  under  the  law  of 
Illinois  to  prove  the  marriage  there,  where  it  was  contracted, 
may  from  that  example  be  accepted  in  all  courts  and  places 
in  this  state.  But  this  authority  is  not  confined  to  the 
jurisprudence  of  Illinois.  The  supreme  court  of  the  state 
of  Maine,  in  1849,  in  the  civil  action  for  slander  of  Taylor 
V.  Robinson,  29  Me.,  323,  held,  "that  in  all  civil  personal 
actions,  except  for  criminal  conversation,  general  reputa- 
tion and  cohabitation  are  sufficient  evidence  of  marriage 
{2  Starkey  Ev.,  932),  and  tliat  the  proof  of  marriage,  as 
of  other  issues,  is  either  by  direct  evidence  of  the  fact,  or 
by  evidence  of  collateral  facts  and  circumstances  from 
which  its  existence  may  be  inferred  (2  Greenleaf  Ev.,  461); 
that  it  is  competent  to  show  their  conversation,  addressing 
-each  other  as  man  and  wife;  their  cohabitation  is  taken  to 
be  lawful  till  the  contrary  appears.  The  evidence  of  mar- 
riage is  such  as  has  l)een  allowed  in  all  civil  cases,  and  we 
find  no  authority  for  a  legal  distinction  in  cases  where  the 
party  to  the  marriage  is  a  party  to  the  suit,  and  offers  to 
prove  the  marriage,  and  when  the  proof  of  it  is  by  a  third 
party  or  a  stranger.^' 

In  Hurley^ 8  Case,  14  Gray,  411,  in  the  supreme  court 
of  Massachusetts,  in  1860,  it  was  held  that,  "cohabitation 
and  the  conduct  of  the  parties  are  in  all  cases  competent 
•evidence  in  proof  of  marriage." 

In  Redgrav^s  Casey  38  Md.,  93,  it  is  stated  that,  "where 
parties  live  together,  ostensibly  as  man  and  wife,  demean- 
ing themselves  towards  each  other  as  such,  and  are  treated 
by  their  friends  and  relations  as  being  entitled  to  that 
status,  the  law  will,  in  favor  of  morality  and  decency,  pre- 
sume they  have  been  legally  married." 

In  Bowers  v.  Van  Winkle^  41  Ind.,  432,  the  court  held 
that  the  objection  that  the  marriage  of  the  appellee  could 
-only  be  proved  by  the  record  was  untenable  and  not  now 
inaintained.     It  is  the  general  rule  that,  in  civil  suits,  ex- 
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oept  for  crimiDal  conversation^  cohabitation  and  reputation 
are  sufficient  evidence.  Flemincfs  Case,  8  Blackford^  234. 
TrirniU^a  Case,  2  Ind.,  76. 

In  Iowa  the  rule  of  presumptive  marriage  after  cohab- 
itation has  gone  to  the  protection  of  separated  parties,  and 
the  implication  of  divorce,  to  maintain  innocence;  as  where 
a  husband  and  wife  separate,  and  the  former  lives  and 
cohabits  for  years  with  a  woman  who  is  reputed  to  be  his 
wife,  the  law  presumes  a  divorce  from  the  first  wife,  who 
may  legally  marry  again.  "  If  the  marriage  was  origi- 
nally void,  subsequent  marriage  will  be  presumed  to  have 
occurred,  if  the  parties  continue  together  afl«r  the  removal 
of  the  legal  impediment."  And  it  was  held  that,  "any 
mutual  agreement  between  the  parties  to  be  husband  and 
wife  in  presentiy  followed  by  cohabitation,  constituted  a 
valid  and  binding  marriage,  if  the  parties  are  under  no 
legal  disability."  Blanchard  v.  Lamberty  43  Iowa,  228. 
The  rule  of  evidence  has  been  extended  in  Iowa.  In  the 
prosecution  of  Mary  Wilson  for  adultery  with  Thomas 
Hawthorne,  October  30,  1865,  the  prosecuting  witness, 
Hannah  Hawthorne,  testified  that  she  was  married  to 
Thomas  in  1846,  in  Canada,  by  a  Baptist  preacher,  and 
had  lived  with  him  continuously  and  borne  him  eight 
children.  The  defendant  objected  that  the  proof  of  mar- 
riage was  insufficient ;  that  it  was  necessary  to  prove  that 
the  marriage  was  solemnized  by  an  authorized  person  un- 
der the  laws  of  Canada,  which  was  overruled,  and  the  jury 
instructed,  "  that  the  testimony  of  either  the  husband  or 
wife  as  to  the  fact  of  marriage,  with  proof  of  continued 
cohabitation,  raises  such  a  presumption  of  an  actual  l^al 
fact  as  requires  the  defense  to  rebut  it."  Dillon,  J.,  said 
that,  "  record  evidence  of  marriage  was  not  indispensable, 
and  that  the  law  given  by  the  court  was  the  correct  rule. 
We  are  aware  of  the  state  of  authorities  on  this  question, 
but  do  not  deem  it  necessary  to  enter  upon  the  discu&sion. 
We  have  ruled  similarly  in  relation  to  bigamy,  where  the 


JULY  TERM,  1888.  433 

Gibson  T.  GIlMon. 

stringency  should  be  equal  to  that  in  adultery,"  in  Tlie  State 
V.  Williafns,  20  Iowa,  98. 

Section  4,  chapter  25,  of  the  act  of  Divorce  and  Ali- 
mony, provides  that,  "when  the  validity  of  any  marriage 
shall  be  denied  or  doubted  by  either  of  the  parties,  the 
other  may  file  a  petition  (as  in  cases  for  divorce)  for  affirm- 
ing the  marriage,  and  upon  due  proof  of  the  validity 
thereof,  it  shall  be  declared  valid  by  a  decree  or  sentence 
of  the  court,  and  such  decree,  unless  reversed  on  appeal, 
shall  be  conclusive  upon  all  parties  concerned." 

Though  this  statute,  under  which  this  action  is  brought, 
has  l^een  in  force  for  a  considerable  period,  and  like  stat- 
utes are  in  force  in  other  states,  no  strictly  analogous  prec- 
edent has  been  found  reported.  Decrees  of  nullity  in  cases 
of  voidable  marriages  in  Massachusetts,  Maryland,  Ver- 
mont, and  Kentucky  have  been  examined  and  found  irrel- 
evant to  the  question  at  issue. 

The  main  question  recurs  upon  "due  proof  of  the  va- 
lidity of  the  marriage."  It  is  testified  by  the  appellee 
that  it  was  entered  upon  with  due  ceremony  and  form, 
and  concluded  by  cohabitation  as  husband  and  wife,  which 
was  recognized  and  admitted  by  the  appellant  from  August 
2,  1881,  to  November  2, 1884.  Her  competency  as  a  wit- 
ness, in  this  form  of  action,  has  been  carefully  considered. 
In  all  complaints  against  the  husband  for  desertion  the 
wife  has  generally  been  admitted  as  a  witness  to  prove 
the  fact,  and  that  of  the  marriage.  The  condition,  if  any, 
Im.s  been  that  her  testimony  would  be  considered  as  a 
chancellor  considers  all  testimony,  if  relevant  and  credible 
to  give  it  that  weight,  to  which  it  was  entitled,  and  no 
more. 

To  the  once  general  rule  that  husband  and  wife  are  in- 
competent to  testify  against  each  other,  or  to  prove  their 
marriage,  has  succeeded  a  more  liberal,  if  not  a  contrary 
nile,  one  allowed  from  the  necessities,  partly  for  the  pro- 
tection of  the  wife  in  her  life  and  liberty,  and  partly  for 
28 
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the  sake  of  public  justice.  1  Greenleaf,  343.  From  the 
nature  of  this  case,  the  testimony  of  the  wife  as  to  the 
contract  of  marriage  has  been  accepted  and  considered. 
The  exclusion  of  her  testimony^  on  the  former  ground  of 
identity  of  legal  rights  and  interests  essential  to  the  social 
happiness  and  confidence  of  the  parties,  would  be  an  en- 
forcement of  the  former  rule  in  the  absence  of  the  rea- 
fions  for  it.  The  marital  happiness  and  confidence  of  the 
parties  are  not  in  esse.  If  the  statute  is  pari  mateiia  with 
that  of  divorce^  there  would  seem  to  be  equal  reason  for 
accepting  the  testimony  of  the  wife  as  in  divorce  cases. 

It  is  regarded  as  settled  by  judicial  authority  throughout 
the  United  States  that  marriage,  in  its  legal  sense,  is  a  civil 
contract;  that  it  is  not  indispensable  that  a  clergyman  or 
tuagistrate  should  be  present  to  authorize  and  confirm  the 
contract  in  order  to  give  validity  to  the  marriage.  There- 
fore if  this  was  made;  as  appears,  by  contract,  either  in 
Iowa  or  Nebraska,  followed  by  celebration  and  cohabita- 
tion in  Illinois,  it  amounts  to  a  valid  marriage,  and  is  not 
voidable  at  the  will  of  either  party,  but  is  as  binding  as  if 
made  in  the  presence  of  chosen  witnesses  at  the  Christian 
Altar.  The  testimony  of  the  appellee  is  neither  improbable 
nor  inconsistent.  It  is  corroborated  by  the  appellant  as  to 
time  and  place  of  cohabitation  following  the  marriage;  by 
his  conduct  and  correspondence  with  the  appellee;  by 
his  direct  acknowledgment  of  the  relationship;  and  by  let- 
ters addressed  to  the  witnesses  who  testified  to  the  fact,  and 
by  voluntarily  assuming  the  relationship  of  husband  before 
the  appellee's  family  and  before  the  public.  It  is  further 
manifested  in  his  letters  in  evidence,  the  words  and  sense 
of  which  no  exculpatory  explanation  of  the  writer  is  now 
competent  to  eflTace. 

On  the  other  hand,  the  theory  of  illicit  intercourse  as  a 
defense,  and  the  testimony  of  the  appellant,  seem  improb- 
able. Neither  is  corroborated  by  credible  testimony,  nor 
by  circumstances   concurrent   to  either  pretension.     The 
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-theory  subjects  the  moral  character  of  the  appellant  to  cen- 
sure^ and  his  testimony  impeaches  the  credibility  of  his 
written  admissions. 

From  the  weight  of  evidence  and  the  authorities  cited,  it 
is  our  opinion  that  the  court  below  had  ample  jurisdiction  of 
the  referee's  report,  with  the  errors  and  exceptions  therein, 
and  had  ample  authority  to  set  aside  the  findings  of  the 
xeferee,  and  adjudge  the  whole  issue  according  to  the  weight 
>of  evidence  presented. 

The  judgment  is  therefore  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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Grace  K.  Beed  et  al.,  appellees,  v.  Joseph  C.  ^  m 
Fletcher  et  al.,  appellants.       .  ^^  ^^| 

62    4871 

1.  Attachment:  gabnisrmbnt:  oabe  stated.  R.,J.  &Co., 
and  L.,  E.  &  Co.,  each  having  claims  against  one  L.  T.,  a  retail 
merchant,  who  was  in  failing  circumstances,  seyerally  saed, 
took  out  orders  of  attachment,  which  were  served  by  the  sheriff 
by  attaching  the  goods  of  L.  T.,  worth  about  $6,000.  The  Blue 
Valley  Bank  held  a  chattel  mortgage  on  the  goods  for  about 
$2,500,  upon  which  it  replevied  the  goods  from  the  sheriff.  R., 
J.  &  Co.  and  L.,  £.  &  Co.  then  each  took  out  process  in  garnish- 
ment in  their  several  actions,  which  were  duly  served  on  the 
said  bank  as  garnishee.  Afterwards,  L.  S.,'  who  was  also  a 
creditor  of  L.  T.,  obtained  five  judgments  against  him  in  the 
county  court,  and  caused  executions  to  be  issued  thereon,  and 
placed  in  the  hands  of  J.  C.  F.,  a  constable,  who,  by  virtue  there- 
of, seized  the  balance  of  said  goods,  of  the  value  of  about  $3,000, 
.remaining  in  the  possession  of  the  garnishee,  bank,  after  the 
satisfaction  of  its  mortgage,  and  sold  the  same  at  public  ven- 
due, retaining  the  proceeds.  The  bank  answered  as  garnishee 
in  the  several  rases,  setting  up  the  facts  as  above.  Before  the 
causes  of  R.,  J.  &  Co.  and  L.,  E.  &  Co.  v.  L.  T.  were,  or  could 
be,  brought  on  for  trial  and  judgment  in  the  district  court,  the 
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balance  of  the  gooda  had  been  seized  and  converted  by  J.  C.  F^ 
as  above  stated,  and  the  Bine  Valley  Bank  had  ceased  to  exist. 
In  an  action  in  the  nature  of  equity  by  R.,  J.  &  Co.  and  L.,  E. 
&  Co.,  against  all  of  the  other  parties  here  named,  except  L.  T., 
for  the  purpose  of  enforcing  their  liens  upon  the  proceeds  of 
said  goods  in  the  hands  of  J.  C.  F.,  Heldy  That  by  the  service 
of  the  several  orders  in  garnishment  on  the  said  bank,  the 
goods  of  L.  T.  in  its  possession,  over  and  above  sufficient  thereol 
to  satisfy  its  mortgage,  were  constructively  placed  in  the  cus- 
tody of  the  law,  and  the  plaintiffs  in  garnishment  had  an 
equitable  lien  thereon  for  the  amounts  of  their  respective  claims. 

2.     :    .     Whether  J.  C.  F.,  constable,  by  virtue  of  the 

executions  in  his  hand,  obtained  legal  possession  of  said  goods 
is  not  decided. 

3.    :    .    But  his  possession  of  said  goods,  if  legal,  was 

subject  to  the  righto  and  equitable  liens  of  the  plainti£Es  in  gar- 
nishment 

4.  :  .  For  the  reasons  set  out  at  length  in  the  opin- 
ion, Held,  That  the  plaintiff  in  garnishment  have  not  lost 
their  respective  rights  to  the  proceeds  of  the  sale  of  said  goods 
by  laches. 

.    Appeal  from  the  district  court  of  (Jage  county.     Heard 
below  before  Broady,  J. 

J.  E,  &  T,  D.  Oobbey,  for  appellants^  on  alias  order  of 
attachment,  cited :  Handle  v.  Mellen,  8  AtK  Kep.,  573. 
Sec.  221,  Code.  WescoU  v.  Archer,  12  Neb.,  349.  U.  P. 
B.  R.  V,  Smersh,  22  Neb.,  751.  MaxwelFs  Practice, 
form  706,  p.  505,  Edition  1885.  Eeed  v.  ifaben,  21  Neb., 
701.  On  liability  of  garnishee,  cited  :  JRussell  v.  Duflon, 
4  Lans.,  399.  Dolby  v,  Tinglej/y  9  Neb.,  417.  Bice  v. 
Whitneyy  12  Ohio  State,  358.  Laches  of  plaintiffs. 
Clark  V,  PaUeraon,  6  Atl.  Rep.,  564.  Hall  v,  Carney,  3 
N.  E.  Rep.,  14.  Drake  on  Attachment,  Sec  360.  Meacham 
V.  Strong,  13  P.  R.,  245.  Blake  v.  Hubbard,  7  N.  W. 
Rep.,  204.     Bay  v.  Harcourt,  19  Wend.,  496. 

Bxirke  &  Prout  and  Hadeti  &  Bates,  for  appellees,  cited  : 
Willard's   Equity,  49.      Weaver  v,   Oressman,  21    Neb., 
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678.  Drake  Attachment,  Sec.  463.  Mathewa  v.  Smith, 
13  Neb.,  189.  Blue  Valley  Bank  v.  Bane  &  Co.,  20 
Neb.,  300. 

Cobb,  J. 

This  case  arises  upon  appeal  from  the  district  court  of 
Gage  county,  and  out  of  the  business  failure  of  one  Louis 
Tessier,  a  merchant  tailor  and  dealer  in  gentlemen's  fur- 
nishing goods,  late  of  that  county.  Several  cases  growing 
out  of  the  same  transactions  have  been  before  this  court, 
but  not  involving  the  questions  of  law  here  presented. 

The  action  was  brought  in  the  district  court  by  Grace 
K.  Reed,  Ellis  O.  Jones,  Freeman  P.  Kerkendall,  and 
Charles  A.  Coe,  partners  doing  business  under  the  firm 
name  and  style  of  Reed,  Jones  &  Company,  Samuel  Lock- 
wood,  George  I.  Englehart,  Robert  Wemining,  and  John 
A.  Johnson,  partners  doing  business  under  the  firm  name 
and  style  of  Lockwood,  Englehart  &  Company,  plaintiffs, 
against  Joseph  C.  Fletclier,  Eric  W.  Fenton,  Ada  C. 
Fenton,  The  Blue  Valley  Bank  of  Wymore,  a  corpora- 
tion duly  organized  and  existing  under  the  laws  of  Ne- 
braska, the  Citizens  Bank  of  Wymore,  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  state  of 
Nebraska,  Louis  Schackman,  and  Clement  Bane  &  Co., 
defendants. 

The  petition  in  that  court  allies  that,  on  the  7th  day 
of  March,  1883,  the  plaintiffs,  Reed,  Jones  &  Co.,  com- 
menced an  action  in  the  district  court  of  Gage  county,  Ne- 
braska, against  one  Louis  Tessier,  who  was  at  that  time 
engaged  in  the  merchandising  business,  to  recover  the  sum 
of  $348 ;  that  plaintiffs  in  said  cause  filed  their  affidavit 
and  bond,  and  caused  an  order  of  attachment  against  the 
property  of  said  Tessier  to  be  issued  out  of  said  court,  and 
placed  in  the  hands  of  the  sheriff  of  said  county ;  that  on 
the  said  day,  the  plaintiffs,  Lockwood,  Englehart  &  Co., 
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also  commenced  an  action  in  said  court  against  said  Louis* 
Tessier,  to  recover  the  sum  of  $1,963.19;  that  the  plaintiffs 
in  said  last  mentioned  cause  also  filed  their  affidavit  and 
bondj  and  caused  an  order  of  attachment  against  the  prop- 
erty of  said  Tessier  to  be  issued^  and  placed  the  same  in 
the  hands  of  the  sheriff  of  said  county ;  that  on  the  9th 
day  of  March,  aforesaid,  the  said  sheriff,  under  and  by 
virtue  of  said  two  orders  of  attachment,  levied  on  the 
stock  of  goods  belonging  to  the  said  Tessier,  and  caused 
the  same  to  be  appraised  as  provided  by  law ;  that  there- 
after, on  the  17th  day  of  March,  aforesaid,  the  coroner  of 
said  county  took  all  of  said  property  so  levied  on  by  said 
sheriff  under  and  by  virtue  of  said  two  orders  of  attach- 
ment from  said  sheriff,  under  and  by  virtue  of  a  writ  of 
replevin  issued  out  of  said  court,  in  a  suit  then  pending  in 
said  court,  in  which  the  defendants,  The  Blue  Valley 
Bank  of  Wymore  and  Ada  C.  Fenton,  were  plaintiffs,  and 
N.  Herron,  sheriff  as  aforesaid,  was  defendant,  said  Blue 
Valley  Bank  and  Ada  C.  Fenton  claiming  said  proi>orty 
under  and  by  virtue  of  two  certain  chattel  mortgages,  exe- 
cuted and  delivered  by  said  Louis  Tessier  to  said  Blue 
Valley  Bank  and  Ada  C.  Fenton,  to  secure  the  payment 
respectively  of  $1,200  and  $381 ;  that  thereafter,  on  the 
20th  day  of  March,  aforesaid,  the  said  plaintiffs,  in  each- 
of  their  said  cases  against  said  Louis  Tessier,  filed  their 
affidavits  in  garnishment  against  said  Blue  Valley  Bank 
and  Ada  C.  Fenton,  and  caused  notice  of  garnishment 
to  be  served  on  them;  that  afterwards  the  defendants, 
Clement  Bane  &  Co.,  started  suit  against  said  Tessier, 
and  also  caused  an  order  of  attachment  and  a  proceeding 
in  garnishment  to  issue  and  to  be  served  in  like  manner  as 
the  said  plaintiffs  herein  had  done,  but  all  of  which  was 
done  subsequently  to  the  like  proceedings  by  these 
plaintiffs. 

That  thereafl:er,  and  prior  to  the  May,  1886,  term  of 
said  court,  the  said  garnishees,  Ada  C.  Fenton  and    the 
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Blue  Valley  Bank  of  Wymore,  filed  their  answers  as  such 
garnishees  in  the  said  district  court  of  said  county^  in  each 
of  said  cases  of  Reed,  Jones  &  Co.,  and  Lockwood,  Engle- 
hart  &  Co.,  against  said  Louis  Tessier,  in  substance,  that 
they  took  said  stock  of  goods  to  satisfy  their  said  mort- 
gages and  costs  of  sale,  and  had  in  their  possession  goods 
of  about  the  value  of  $3,000,  belonging  to  said  Tessier, 
which  was  the  surplus  of  said  stock  remaining  after  sell- 
ing enough  to  satisfy  their  said  mortgages  and  costs  of 
sale;  that  thereafter,  by  leave  of  said  district  court,  the 
said  garnishees  filed  their  supplemental  and  amended  an- 
swers as  such  garnishees ;  that  in  said  cause  of  Reed,  Jones 
&  Co.  V.  Louis  Tessier,  the  said  plaintiflFs,  on  the  5th 
day  of  March,  1884,  recovered  a  judgment  against  the 
said  Louis  Tessier,  defendant,  for  the  sum  of  $348  debt^ 
and  $56.64  costs  of  suit;  that  in  said  cause  of  Lockwood^ 
Englehart  &  Co.  v.  Louis  Tessier,  the  said  plaintiffs,  on 
the  19th  day  of  June,  1884,  recovered  a  judgment  against 
said  defendant,  Tessier,  for  the  sum  of  $1,352.20  debt^ 
and  $102.42  costs;  that  both  of  said  judgments  still  remain 
unreversed  and  in  full  force,  unpaid  and  unsatisfied ;  that 
thereafter,  on  the  24th  day  of  September,  1884,  the  cause 
of  Reed,  Jones  &  Co.  v.  Tessier  came  on  for  heariiiii^  in 
said  district  court,  on  the  supplemental  answer  of  said 
garnishees,  and  it  was  on  said  day  ordered,  adjudged,  and 
decreed  by  the  said  court  that  the  Blue  Valley  Bank  of 
Wymore,  as  garnishee,  is  found  to  have  property  in  its 
hands  liable  to  the  satisfaction  of  the  claim  herein  exceed- 
ing the  amount  due  thereon,  which  was  thereupon  found 
by  the  court  to  be  $510.63,  and  costs  amounting  to  $59.90^ 
and  the  said  garnishee  was  ordered  to  pay  the  said  amount 
into  court,  within  sixty  days ;  that  the  said  cause  of  Lock- 
wood,  Englehart  &  Co.  v.  Louis  Tessier  is  still  pending 
and  undetermined  in  said  district  court  on  said  answers  of 
said  garnishees. 

That  on  the  31st  day  of  March,  1883,  five  suits  were  com- 


440      SUPREME  COURT  OF  NEBRASKA, 

Reed  y.  Fletcher. 

menced  in  the  county  court  of  Gage  county,  by  defendant, 
Louis  Shakman,  against  the  said  Louis  Tessier,  on  five 
promissory  notes  for  $449.56  each,  and  that  thereafter,  on 
said  day,  judgment  was  rendered  upon  confession  of  the 
said  Louis  Tessier,  in  each  of  said  cases  in  the  amount  of 
$449.56;  that  thereafter,  on  April  13,  1883,  affidavits  in 
attachment  and  garnishment  were  filed  in  each  of  said 
cases,  and  the  Blue  Valley  Bank  and  Ada  C.  Fenton 
were  summoned  as  garnishees  of  the  defendant,  the  said 
Louis  Tessier ;  that  afterwards,  on  the  7th  day  of  May, 
1883,  the  answers  of  said  Blue  Valley  Bank  and  Ada  C. 
Fenton,  as  garnishees,  were  filed  in  said  court,  in  each  of 
said  cases,  in  which  they  said,  after  answering  that  they 
held  property  of  the  value  of  about  $3,000,  and  that  their 
mortgages  had  been  satisfied,  that  while  said  bank  had  pos- 
session of  said  goods  certain  creditors  of  L.  Tessier,  to-wit, 
Lockwood,  Englehart  &  Co.,  Clement  Bane  &  Co.,  and 
possibly  others,  caused  garnishee  summons  to  be  issued 
and  vserved  on  the  Blue  Valley  Bank,  which  garnishees 
have  been  answered,  but.  the  district  court  from  whence 
they  issued  has  made  no  order  in  the  premises,  and  said 
garnishees  ask  said  court  to  protect  their  interest  in  the 
premises. 

That  afterwards,  on  the  4th  day  of  June,  1883,  the  said 
county  court  issued  an  order  in  each  of  the  said  cases,  di- 
rected to  the  sheriif  or  any  constable  of  said  county,  recit- 
ing that,  whereas  on  the  7th  day  of  May,  1883,  the  Blue 
Valley  Bank  of  Wymore  and  Ada  C.  Fenton,  of  the  same 
place,  filed  their  answers  in  writing,  as  garnishees  of  Louis 
Tessier,  in  a  suit  in  said  court,  wherein  said  Louis  Tessier 
was  defendant,  Louis  Shakman  was  plaintiff,  said  gar- 
nishees admitted  that  they  held  a  certain  stock  of  goods  of 
said  Louis  Tessier,  in  the  Smith  store-room  in  Wymore, 
in  said  county,  worth  about  $3,000,  said  store-room  situ- 
ated on  lot  6,  block  28,  of  said  town  of  Wymore;  said 
garnishees,  further  answering,  say  that,  while  said  bank 
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had  possession  of  said  goods,  certain  creditors  of  said  Jj. 
Tessier,  to-wit,  Lockwood,  Englehart  &  Co.,  Roed,  Jones 
&  Co.,  Mack  Stadler  &  Co.,  Clement  Bane  &  Co.,  and 
possibly  others,  cadsed  garnishee  summons  to  be  served  on 
said  Blue  Valley  Bank  and  said  Ada  C.  Fenton ;  said  gar- 
nishees have  answered,  but  the  district  court  from  whence 
they  issued  have  made  no  order  in  the  premises;  and 
whereas  an  order  was  made  in  this  court  requiring  said 
garnishee  to  turn  over  said  property  to  the  sheriff  or  some 
constable  of  said  county,  you  are  therefore  commanded  to 
forthwith  receive  and  cause  the  said  goods  and  chattels, 
situate  and  being  in  Gage  county,  known  and  described  as 
follows,  to-wit :  A  certain  stock  of  goods  in  Smith's  store- 
room, on  lot  6,  in  block  28,  in  the  town  of  Wymore,  to  be 
advertised  and  sold  according  to  law  as  upon  execution,  to 
satisfy  judgment  of  $449.62,  and  interest  thereon  from  the 
31st  day  of  March,  1883,  and  costs  of  said  suit  taxed  at 
|1.25,  together  with  accruing  costs,  according  to  a  judgment 
rendered  by  the  county  court  on  the  31st  day  of  March, 
1883,  in  a  certain  action  then  pending,  wlierein  the  de- 
fendant, Louis  Shakman,  was  plaintiff,  and  Louis  Tessier 
was  defendant.  The  money  received  from  said  sale  of  said 
goods  to  be  applied  in  satisfaction  of  said  judgment  so  far 
as  the  answer  of  said  garnishees  will  permit,  and  that  you 
return  this  order  with  your  proceedings  under  the  same 
thereon,  duly  endorsed,  within  thirty  days  of  your  receipt 
thereof. 

That  thereafter  said  five  orders  of  sale  were  delivered  to 
the  defendant,  Joseph  C.  Fletcher,  who  was  then  a  con- 
stable in  Grage  county,  and  thereafter  the  defendants,  the 
Blue  Valley  Bank  of  Wymore  and  Ada  C.  Fenton,  con- 
spiring and  conniving  with  the  said  Louis  Shakman  and 
said  Joseph  C.  Fletcher,  constable,  to  allow  the  said 
Fletcher  unlawfully  to  obtain  possession  of  the  sui'plus  of 
goods  in  their  hands,  and  disregarding  the  orders  issued 
out  of  this  court  (the  district  court  of  Gage  county),  did 
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unlawfully  turn  said  goods  over  to  said  Fletcher  under  said 
orders  of  sale,  with  the  intent  to  defraud  these  plaintiffs 
out  of  their  lien  on  the  same,  and  thereby  to  hinder,  delay, 
and  prevent  them  from  the  speedy  collection  of  their  said 
judgments  against  said  Louis  Tessier. 

That  thereafter,  after  said  surplus  goods  had  bpen  so 
fraudulently  and  unlawfully  turned  over  to  said  Fletcher, 
constable,  as  aforesaid,  by  said  defendants,  the  said  Fletcher, 
pretending  to  act  under  said  orders  of  sale,  did  advertise 
and  sell  the  said  surplus  of  said  goods  at  public  auction, 
for  the  sum  of  $1,587.87,  which  sura  was  much  less  than 
the  value  of  said  surplus,  and  he  thereafter,  on  or  about 
the  third  day  of  July,  1883,  made  his  return  to  the  county 
court  of  said  county  on  said  order  of  sale,  showing  the 
gross  proceeds  of  said  sale  to  be  $1,689.87,  and  the  costs  of 
said  sale  to  be  $268.25,  leaving  the  net  proceeds  of  said 
sale  $1,321.62,  and  sjiid  balance  realized  from  said  sale  is 
now  in  the  hands  and  possession  of  the  said  Fletcher,  who 
claims  to  hold  the  same  subject  to  the  order  of  this  (the 
district)  court. 

That  thereafter  the  defendant,  Louis  Shakman,  appeared 
in  said  county  court  in  said  cases  of  Louis  Shakman  v. 
Louis  Tessier,  and  made  motions  in  each  of  said  cases  for 
an  order  requiring  said  Fletcher  to  turn  said  proceeds  of 
said  sale  over  to  him  or  his  attorneys,  to  apply  on  his  said 
judgments,  above  referred  to,  which  said  motions  were,  by 
the  consideration  of  the  said  county  court,  each  of  them  de- 
nied, from  which  decisions  no  appeal  or  writ  of  error  was 
ever  taken,  and  the  said  defendant,  Fletcher,  still  holds  the 
said  net  proceeds  of  said  sale,  to-wit,  the  sum  of  $1,321.61, 
in  his  possession.  Plaintiffs  allege  that  the  goods  formerly 
by  the  said  Louis  Tessier  so  unlawfully  and  fraudulently 
turned  over  by  the  defendants,  the  Blue  Valley  Bank  and 
Ada  C.  Fenton,  garnishees  as  aforesaid,  to  the  defendant, 
Joseph  C.  Fletcher,  were  the  same  and  identical  goods  re- 
ferred to  by  said  garnishees  in  the  district  court  of  Gage 
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county  in  the  cases  of  these  plaintiffs  against  said  Louis 
Tehsier,  and  that  the  said  sum  of  $1,321.61^  the  net  pro- 
ceeds of  the  goods  so  unlawfully  sold  by  said  Joseph  C. 
Fletcher,  as  shown  by  his  return  to  said  order  of  sale,  is  pro- 
ceeds of  the  sale  of  the  goods  and  the  surplus  held  by  the 
said  garnishees,  as  shown  by  their  answers  in  said  cases  as 
made  to  this  court.  Plaintiffs  further  say  that  Louis  Tes- 
sier  and  the  defendants,  the  Blue  Valley  Bank  of  Wymore, 
J.  C.  Fletcher,  and  Ada  C.  Fenton,  are  insolvent,  and 
these  plaintiffs  are  without  any  remedy  to  recover  the 
amount  of  their  judgments,  except  that  they  recover  the 
$1,321.61  aforesaid,  now  in  the  hands  of  the  defendant, 
Joseph  C.  Fletcher,  and  which  said  amount  they  are  equit- 
ably entitled  to  have  applied  to  the  satisfaction  of  their 
said  judgments.     With  prayer. 

The  defendant,  the  Blue  Valley  Bank,  answered, 
disclaiming  any  and  all  interest  in  the  subject  of  this 
litigation. 

Eric  W.  Fenton  and  Ada  C.  Fenton  made  a  like  answer 
and  disclaimer. 

The  defendant,  J,  C.  Fletcher,  answered,  alleging  that 
on  or  about  the  4th  day  of  June,  1883,  while  he  was  a 
duly  elected  and  qualified  constable  of  Gage  county,  he 
received  out  of  the  county  court  of  said  county,  five  sev- 
eral orders  of  sale  issued  in  five  cases  in  said  court,  in 
which  Louis  Shakman  was  plaintiff  and  Louis  Tessier 
was  defendant;  that  said  orders  were  all  alike,  and  in  the 
aggregate  amounted  to  $2,448.10  and  interest  and  costs ; 
that  each  of  said  five  orders  directed  and  commanded  the 
officer  receiving  them  to  take  into  his  custody  and  sell 
and  convert  into  money  certain  property  therein  described, 
and  to  report  his  doings  and  to  hold  the  proceeds  of  said 
sale  subject  to  the  order  of  said  county  court ;  that,  acting 
under  and  by  virtue  of  the  power  conferred  upon  him  by 
said  orders,  and  as  a  constable  of  Gage  county,  as  afore- 
said, he  proceeded  to  advertise  said  property  referred  to  in 
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said  orders,  and  to  reduce  the  same  to  money,  according  to 
law,  under  command  of  said  order ;  that  the  property 
mentioned  in  said  orders  was  not  owned  or  claimed  by  any 
person,  and  the  taking  possession  and  sale  of  said  property 
was  all  public,  open,  and  notorious,  and  the  plaintiffs,  Reed, 
Jones  &  Co.,  Lockwood,  Englehart  &  Co.,  and  the  de- 
fendants, Eric  W.  Fenton,  Ada  C.  Fenton,  and  the  Blue 
Valley  Bank  of  Wymore,  had  actual  knowledge  of  the 
seizure  of  said  property  at  the  time  or  shortly  after  it 
was  seized  by  said  answering  defendant,  and  each  and 
all  had  actual  knowledge  of  its  advertisement  and  sale, 
and  that  none  of  said  plaintiffs  or  defendants  forbid  or 
attempted  to  interfere  with  defendant  in  the  execution  of 
said  order  of  sale ;  that  said  property  sold  for  its  fair 
value;  that  the  net  proceeds  of  said  sale  was  $1,321.61 ; 
that  on  the  3d  day  of  July,  1883,  he  returned  into  the 
said  county  court,  from  whence  they  had  issued,  the  said 
five  orders  of  sale,  with  a  full  itemized  statement  of  his 
doings  under  said  orders  endorsed  thereon  in  writing, 
asked  the  said  county  court  to  order  and  instruct  him 
what  to  do  with  the  said  sum  of  $1,321.61,  the  net  pro- 
ceeds of  said  sale;  that  on  account  of  certain  litigation 
then  pending,  defendant  was  directed  by  the  said  court  to 
hold  said  money  until  further  orders  of  said  county  court; 
that  defendant  is  still  holding  said  money. 

The  said  defendant  in  his  answer  denies  the  jurisdiction 
of  the  district  court  over  him  in  the  said  matters,  and 
denies  the  jurisdiction  of  the  said  court  to  make  any  order 
in  regard  to  the  money  held  by  him  as  the  proceeds  of  said 
sale.  That  the  said  Louis  Shakman,  the  plaintiff  in  the 
said  five  cases  in  the  county  court,  has  not  been  made  a 
party  to  this  action,  and  that  he,  the  said  Shakman,  still 
claims  the  said  money  in  the  hands  of  defendant.  De- 
fendant denies  any  and  all  collusion  or  fraud  on  his  part, 
and  says  that  in  all  things  he  acted  in  good  faith  and 
nnder  the   order  of   the   county  court,  and    that  if  the 
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plaintiffs  or  either  of  them  had  or  claimed  any  lien  or 
claim  upon  said  stock  of  goods,  or  any  part  thereof,  he 
was  not  aware  of  it.  And  defendant  denies  all  allegations 
of  plaintiffs'  petition  not  in  said  answer  admitted  or  denied. 
The  defendant,  Liouis  Shakman,  also  filed  his  answer, 
in  which  he  denied  all  of  the  allegations  of  the  petition 
except  such  as  were  in  said  answer  expressly  admitted. 
He  then  proceeds  to  set  out  substantially  the  same  facts  as 
those  contained  in  the  answer  of  J.  C.  Fletcher,  in  respect 
to  the  recovery  by  him  of  the  five  several  judgments  in 
the  county  court  of  Gage  county,  against  said  Louis 
Tessier,  the  issuing  of  executions  upon  each  of  the  said 
judgments,  their  return  unsatisfied,  the  issuance  of  sum- 
mons in  garnishment  in  said  several  causes  against  the 
Fentons  and  the  Blue  Valley  Bank  of  Wymore,  the 
appearance  and  answers  of  said  garnishees  in  the  county 
court ;  the  issuance  of  an  order  by  said  county  court  to 
said  garnishees  to  hold  any  surplus  of  said  property  sub- 
ject to  the  order  of  said  county  court,  and  that  of  the 
making  of  said  order  by  said  county  court  the  attorneys 
for  the  plaintiffs  had  full  and  actual  knowledge  at  the 
time;  of  the  making  by  the  said  county  court  of  tlie 
orders  to  the  sheriff  or  any  constable  of  said  county  to 
I'eceive  the  surplus  of  said  stock  of  goods  and  sell  the 
same  as  provided  by  law  for  the  benefit  of  said  defendant. 
At  the  time  said  orders  of  sale  and  executions  were  issued, 
upon  which  said  property  was  sold,  and  at  the  time  the 
same  was  so  taken,  it  had  been  abandoned  by  said  gar- 
nishecj^,  with  the  full  knowledge  and  consent  of  the 
plaintiffs,  and  not  claimed  by  any  one  adversely  to  defend- 
ant. He  denies  the  power  of  the  district  court  in  the 
premises,  and  denies  that  the  plaintiffs,  or  either  or  any  of 
them,  had  any  lien  or  l^al  attachment  or  garnishment  upon 
the  said  property,  the  Blue  Valley  Bank  or  the  Fentons, 
or  either  of  them.  He  also  denies  that  the  said  Blue 
Valley  Bank  or  the  said  Fentons,  or  either  of  them,  are 
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insolvent,  but  alleges  that  at  all  times  and  dates  men* 
tioned  in  the  petition,  or  either  of  the  answers  herein,  a 
judgment  of  5^5,000  could  have  been  made,  and  could  at 
the  date  of  said  answer  be  made,  out  of  either  of  said 
garnishees;  that  the  Citizens  Bank  of  Wymore,  one  of 
the  defendants  herein,  is  the  successor  to  the  defendant,  the 
Blue  Valley  Bank,  which  said  Citizens  Bank  is  now  in 
active  operation  and  solvent ;  that  the  order  of  said  county 
court,  by  which  the  said  J.  C.  Fletcher  was  ordered  to 
pay  said  money  into  said  county  court,  had  never  been 
appealed  from,  etc.,  with  prayer  for  relief. 

The  defendants,  Clement  Bane  &  Co.,  also  filed  their 
answer,  setting  up  substantially  the  same  facts  as  set  up  in 
and  by  the  answers  of  the  other  defendants  herein,  with 
the  additional  allegation  that,  on  the  9th  day  of  Mai'ch, 
1883,  they  had  issued  from  the  district  court  of  Gage 
county  a  summons  and  an  order  of  attachment  against  the 
person  and  property  of  said  Louis  Tessier,  which  said 
writ  of  attachment  was  served  on  the  property  of  said 
Tessier  on  the  10th  day  of  March,  1883,  at  6  p.m.,  it  be- 
ing the  same  property  referred  in  plaintiffs'  petition  ;  that 
said  defendant  thereby  had  acquired  a  valid  lien  upon  said 
property,  with  prayer  for  judgment  that  they  be  paid  the 
sum  of  $827.64,  the  amount  of  their  judgment  against 
said  Tessier,  together  with  costs  of  said  suit,  amounting 
to  $34.15,  etc. 

There  was  a  trial  to  the  court,  with  a  general  finding 
and  judgment  for  the  plaintiffs.  The  defendants,  Clem- 
ent Bane  &  Co.  and  Louis  Shakman,  each  severally  pre- 
sented motions  for  a  new  trial,  which  being  overruled, 
judgment  was  rendered  for  the  plaintiff.  The  cause  comes 
to  this  court  on  appeal  in  behalf  of  all  of  the  defendants. 

The  bill  of  exceptions  exhibits  a  copy  of  the  answer,  in 
garnishment,  of  the  cashier  of  the  Blue  Valley  Bank  of 
Wymore  in  the  action  of  Lock  wood,  Englehart  &  Co. 
against  Louis  Tessier,  in  the  district  court ;  a  copy  of  the 
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order  of  the  county  court  to  the  sheriff  of  (Jage  county, 
stating  the  premises  in  due  form,  that  said  garnishees  in 
the  action  of  Louis  Shakman  against  Louis  Tessier  had 
answered  and  admitted  that  they  held  a  certain  stock  of 
goods  of  said  Tessier,  in  the  Smith  store  at  Wymore, 
worth  about  $3,000,  and  that  said  district  court  had  made 
no  order  of  garnishment,  and  whereas  said  county  court 
had  previously  ordered  said  garnishees  to  turn  over  said 
property  to  the  sheriff  or  to  some  constable  of  the  county ; 
therefore  the  sheriff  or  constable  was  commanded  to  forth- 
with receive  said  goods  (describing  them  and  where  situate) 
and  cause  them  to  be  advertised  and  sold,  according  to  law, 
to  satisfy  a  judgment  of  $449.62,  and  interest  from  March 
31,  1883,  and  costs  $1.25,  and  accruing  costs,  etc.  There 
are  four  other  orders  of  the  same  tenor  and  date,  and  a 
copy  of  the  answer  of  the  garnishees,  E.  C.  Wilcox, 
<»shier  of  the  Blue  Valley  Bank,  and  agent  of  Ada  C. 
Fenton,  in  actions  of  Reed,  Jones  &  Co.,  and  of  Lock- 
wood,  Englehart  &  Co.,  and  of  Mack  Stadler  &  Co. 
against  Louis  Tessier,  sworn  to  March  6, 1884,  but  with- 
out date  of  filing  thereon.  There  is  also  exliiblted  the 
order  of  attachment  of  Lock  wood,  Englehart  &  Co. 
against  Tessier,  of  March  22,  1883,  with  the  sheriff^s 
return,  showing  that  he  received  the  writ  that  day  at  2 
P.M.,  and  not  being  able  to  come  at  the  .property  of  Tessier, 
which  was  claimed  to  be  in  the  possession  of  Ada  C.  Fen- 
ton and  the  Blue  Valley  Bank  of  Wymore,  on  the  same 
day,  at  6  P.M.,  served  the  writ  on  Ada  C.  Fenton,  person- 
ally, and  the  Blue  Valley  Bank,  by  a  copy  to  the  cashier  of 
the  bank,  with  written  notice  to  the  parties  to  api)ear  and 
answer  as  garnishees  and  debtor  of  defendant,  and  as  such 
required  not  to  pay  any  debt  due,  or  to  become  due,  to  the 
defendant,  but  to  retain  possession  of  all  property  of  the 
defendant  now,  or  hereafter,  in  their  custody  or  under  their 
control,  that  the  same  may  be  dealt  with  according  to  law. 
They  were  further  notified  to  appear  before  the  district 
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court  on  the  first  day  of  the  next  term,  at  11  A.M.,  March 
26,  1883,  and  answer  such  interrogatories  as  there  might 
be  propounded,  or  that  they  would  be  liable  to  pay  the 
entire  judgment  obtained  by  the  plaintiff.  Following  this 
is  exhibited  the  affidavit  of  T.  Farrer  Burke,  plaintiffs' 
attorney,  on  which  the  notices  of  garnishment  were  issued. 
The  original  affidavits  in  the  attachments  of  Reed,  Jones 
&  Co.,  and  of  the  order  of  attachment  in  same  action 
against  Louis  Tessier,  are  exhibited  with  the  sheriff's 
return  that  he  received  the  order  at  1:30  p.m.,  March  7, 
1883,  and  on  the  9th,  following,  at  6  p.m.,  in  the  presence  of 
W.  H.  McClelland  and  O.  F.  Jaynes,  credible  persons  and 
residents  of  the  couuty,  attached  the  property  of  the  de- 
fendant, and  administering  oaths  to  Julius  Newman  and 
O.  F.  Jaynes  to  make  a  true  inventory  and  valuation 
thereof,  in  writing,  with  them  he  then  made  such  an  in- 
ventory and  appraisement,  duly  signed  and  returned  the 
same  into  court.  No  other  property  was  attached,  but 
while  holding  the  same,  March  19th,  following,  was  served 
with  a  writ  of  replevin  by  the  coroner  of  the  county,  and 
the  property  was  thus  taken  from  his  custody. 

The  affidavit  of  the  plaintiffs'  attorney  in  suit  of  Reed, 
Jones  &  Co.  against  Louis  Tessier  is  exhibited  to  obtain  an 
order  of  garnishment  against  the  Blue  Valley  Bank  and 
Ada  C.  Fenton,  and  a  copy  of  the  original  order  of  attach- 
ment and  the  sheriff's  return,  that  he  received  the  order  at 
2:40  P.M.,  March  22,  1883,  and  not  being  able  to  come  at 
the  property  of  Tessier,  which  was  claimed  to  be  in  the 
possession  of  Ada  C.  Fenton  and  the  Blue  Valley  Bank 
of  Wymore,  on  the  same  day,  at  6  p.m.,  served  the  writ  on 
Ada  C.  Fenton,  personally,  and  the  Blue  Valley  Bank  by 
copy  to  the  cashier  of  the  bank,  with  copies  of  the  order 
of  attachment  and  notice  in  garnishment  to  the  parties.  A 
copy  of  the  original  order  of  attachment'  is  exhibited  in 
the  action  of  Lockwood,  Englehart  &  Co.  against  Louis 
Tessier,  with  the  sheriff's  return  that  he  received  the  same 
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at  11  A.M.,  March  7,  1883,  and  in  the  presence  of  W.  H. 
McClelland  and  O.  F.  Jaynes,  credible  persons  and  resi- 
dents of  the  county,  attached  the  property  of  the  defend- 
ant, and  administering  oaths  to  Julius  Newman. and  O.  F. 
Jaynes  to  make  a  true  inventory  and  valuation  thereof,  in 
writing,  with  them  he  then  made  such  an  inventory  and 
appraisement,  duly  signed,  and  returned  the  same  into 
court.  No  other  property  was  attached,  but  Avhile  holding 
the  same,  March  19th,  following,  was  served  with  a  writ  of 
replevin  by  the  coroner  of  the  county,  and  the  property 
was  tbus  taken  from  his  custody. 

The  answer  of  Ada  C.  Fenton,  as  garnishee,  in  Shak- 
man's  action  against  Tessier,  in  the  county  court,  May  7, 
1883,  stated  that,  "she  had  a  mortgage  on  Tessier's  stock 
of  goods  of  '^388.39,  which  stock  was  taken  into  her  pos- 
session, in  connection  with  the  Blue  Valley  Bank  mort- 
gage, which  mortgages  have  been  satisfied,  and  she  now 
hokls  the  goods  jointly  with  the  bank.'' 

The  answer  of  the  Blue  Valley  Bank,  as  garnishee,  in 
Shakman's  action  against  Tessier,  in  the  county  court,  states 
that  it  had  a  mortgage  on  Tessier's  stock  of  goods  of 
$1,215,  which  stock  was  taken  possession  of  and  sold,  suffi- 
cient to  satisfy  the  mortgage,  and  remains  in  possession, 
except  the  amount  to  satisfy  the  claim  of  Ada  C.  Fenton ; 
that  the  remainder  is  worth  $3,000,  situate  in  Smith's 
store-room,  lot  6,  block  28,  in  the  town  of  Wymore,  with 
rent  due  from  May  1,  1883;  and  the  further  statement 
that,  while  the  bank  had  possession,  certain  creditors  of 
Tessier,  Lockwood,  Englehart  &  Co.,  Reed,  Jones  &  Co., 
Mack  Stadler  &  Co.,  Clement  Bane  &  Co.,  and  possibly 
others,  caused  garnishee  summons  to  be  served  on  the  bank, 
which  have  been  answered;  that  the  district  court,  whence 
the  writs  issued,  has  made  no  order  of  appropriation,  and 
the  bank  asks  protection  for  its  interesta. 

A  copy  of  the  order  in  garnishment  against  Mrs.  Fen- 
ton and  the  bank,  in  the  county  court,  of  Shackman  against 
29 
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Tessier,  with  the  sheriff's  return  and  order  of  sale,  notice 
of  sale,  and  sheriff's  return  of  sale,  are  exhibited. 

A  copy  of  the  journal  entry  of  the  district  court  of 
Grage  county  of  judgments  of  Reed,  Jones  &  Co.  against 
Tessier,  with  order  of  advertisement  and  sale  of  property 
attached,  is  exhibited. 

A  copy  of  the  mandate  of  this  court  to  the  district  court 
of  Gage  county,  in  the  action  of  Reed,  Jones  &  Co.  against 
Tessier,  ooniinanding  the  lower  court  to  carry  into  effect 
its  judgment,  as  modified  in  this  court,  is  exhibited,  and 
also  a  copy  of  the  journal  entry  of  the  lower  court  in  said 
cause,  finding  that  the  Blue  Valley  Bank,  as  garnishee,  had 
property  in  possession  liable  to  the  claim  and  costs  of 
§579.53,  with  order  that  the  garnishee  pay  that  amount 
into  the  court  within  sixty  days  from  September  24,  1884. 

The  defendants  exhibited  a  copy  of  an  execution  of  the 
county  court  in  Shack  man  against  Tessier,  with  the  consta- 
ble's return  of  no  goods  found  whereon  to  levy ;  also  a  copy 
of  the  affidavit  of  J,  E.  Cobbey,  attorney  for  Shakman,  for 
an  order  of  garnishment,  against  Eri  W.  Fenton,  Ada  C. 
Fenton,  and  the  Blue  Valley  Bank  in  the  action  of  Shakman 
against  Tessier  in  the  county  court;  also  the  order  in  gar- 
nishment of  said  court  to  said  garnishees,  and  the  sheriff's 
return  thereon ;  also  copies  of  the  affidavit  of  said  attorney 
in  said  cause  in  said  court,  showing  the  perishable  character 
of  the  goods,  shown  by  the  garnishees'  answers  in  the  several 
causes  of  said  parties,  in  the  possession  of  the  garnishees, 
belonging  to  the  defendant,  applying  for  an  order  upon  the 
garnishees  to  turn  the  property  over  to  the  sheriff,  or  to 
some  constable,  to  be  reduced  to  money  as  if  taken  on  ex- 
ecution ;  also  the  order  of  the  county  court,  in  compliance 
with  the  attorney's  affidavit  and  application,  and  the  return 
of  J.  C.  Fletcher,  constable,  of  said  order  and  four  similar 
ones,  in  the  other  mentioned  cases,  of  said  parties,  stat- 
ing the  receipt  of  the  property  from  the  Blue  Valley  Bank, 
its  removal,  its  invoice,  the  advertisement  of  sale,  the  set- 
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4ing  oflF  to  defendant^  Tessier,  $500  of  goods  as  exempt 
from  seizure,  the  sale  of  the  remainder  at  vendue  for 
$1,589.87,  deducting  costs  of  procedure  and  sale,  $268.26, 
leaving  net  proceeds  of  $1,321.61  in  the  constable's  hands, 
which  he  holds  subject  to  the  order  of  the  court,  being 
unable  to  determine  to  whom  it  should  be  paid— dated 
July  3,  1883. 

There  is  also  in  the  record  a  copy  of  the  recovery  in  the 
Gage  county  court  of  judgment  by  confession  for  $449.62 
debt  and  $1.25  costs,  in  favor  of  Shakman  against  Tessier, 
March  31,  1883,  the  issuance  of  an  execution  thereon,  and 
of  summons  in  garnishment  against  Eri  W.  Fen  ton,  Ada 
C  Fenton,  and  the  Blue  Valley  Bank,  the  answers  in  gar- 
nishment of  Ada  C.  Fenton  and  the  bank,  the  order  of  the 
<x)urt  to  turn  over  the  property  to  the  sheriff  or  any  consta- 
ble, the  issuance  of  an  order  of  sale,  the  aflBdavits  of  the 
attorney  of  Shakman  in  the  five  cases  against  Tessier  that 
the  goods  held  by  the  garnishees  are  perishable,  the  return 
of  J.  C.  Fletcher,  constable,  of  the  sale  of  the  goods,  the 
motion  of  Shakman  for  an  order  that  the  constable  turn 
over  to  him  or  his  attorney  the  proceeds  of  the  execution 
and  sale  according  to  his  return,  which  motion  was  resisted 
by  counsel  of  the  Blue  Valley  Bank,  and  was  overruled, 
the  final  order  of  the  county  court  of  December  24,  1885, 
jequiring  the  officer  to  turn  over  the  net  proceeds  to  Shak- 
man or  his  attorney  of  record. 

The  first  point  raised  by  counsel  for  appellants  which  it 
is  deemed  important  to  discuss  here,  is,  that  the  alias 
order  of  attachment  in  neither  of  the  cases  of  Reed,  Jones 
&  Co;  v.  Louis  Tessier,  nor  Lockwood,  Englehart  &  Co. 
V.  the  same,  was  served  upon  the  defendant,  Tessier,  and 
•no  service  of  the  summons  or  first  order  of  attachment,  in 
•either  case,  is  shown  by  the  record.  This,  counsel  urge, 
is  a  fatal  defect  in  plaintiffs'  case,  and  they  cite  authori- 
ties to  that  effect.  The  objection  that  the  summonses  were 
not  served  on  the  defendant  was,  surely,  a  serious  if  not 


462       SUPREME  COURT  OF  NEBRASKA, 

Beed  y.  Fletcher. 

fatal  one^  had  the  attention  of  the  trial  court  been  called  to 
it  before  the  defendant,  Tessier,  had,  by  his  appearance  in 
and  defense  of  the  cases,  waived  any  and  all  defects  in  the 
service  of  the  original  process.     This  was  not  done,  but,  on 
the  contrary,  the  defendant  appeared  by  attorney,  plead  to  the 
merit,  went  to  trial,  and  upon  being  unsuccessful  in  his  de- 
fense, in  the  district  court,  brought  both  cases  to  this  court 
on  error,  where  he  was  again  unsuccessful.  See  Louis  Tessier 
V,  Reed,  Jones  &  Co,,  17  Neb.,  105,  and  Same  v.  Lockwood^ 
Englehart  &  Co.,  18  Id.,  167.     No  question  could  then  be 
raised  in  this  case  as  to  service  of  the  original  summons  on 
the  defendant,  Tessier.     In  regard  to  the  service  on  the 
defendant,  Tessier,  of  the  original  or  alias  orders  in  gar- 
nishment, it  will  be  observed  that  these  were  cases  of  gar- 
nishment before  judgment.     I  am  unable  to  find  any  pro- 
vision of  statute  requiring  the  order  in  garnishment  in 
such  cases  to  be  served  on  the  principal  defendant  in  the 
case,  nor  do  I  think  that  such  is  required  in  such  cases, 
especially  where  the  defendant,  as  in  these  cases,  makes  a 
general  appearance  in  the  case.    The  case  cited  by  counsel. 
Union  Padfio  Ry.  Co.  v.  Smershj  22  Neb.,  751,  is  a  case  of 
garnishment  after  judgment,  upon  an  execution  issued  by  a 
justice  of  the  peace,  in  whicih  case  a  different  rule  prevails.' 
Counsel  for  appellants  make  the  point,  which  should 
have  been  given  precedence  of  the  one  just  considered,  that 
the  garnishment  proceeding  of  Reed,  Jones  &  Co.  is  fatally 
defective  and  void,  for  the  following  reasons:    The  statute 
nowhere  provides  for  the  issuance  of  an  alias  order  of  at- 
tachment.   The  so-called  alias  order  in  this  case  was  issued 
on  the  22d  day  of  March,  1883.    The  first  order  was  issued 
March  7th,  1883,  returnable  March   19th,  upon  the  only 
affidavit  and  bond  filed  in  the  case,  and  was  returned  on  the 
return  day,  fully  satisfied  by  levy;  no  new  affidavit  or 
bond  was  filed,  nor  any  reason  given  to  justify  the  issuance 
of  an  alias  order,  etc.     Counsel  are  mistaken  in  some  of 
their  facts,  as  well  as  their  conclusions  drawn  therefrom. 
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Neither  of  the  original  summonses  in  any  of  the  cases 
against  Tessier  are  set  out  in  the  record,  so  that  the  date 
of  the  issuance,  service,  or  return  of  any  or  either  of  them 
is  unknown.     It  must  be  presumed,  however,  in  favor  of 
the  judgment  of  the  district  court,  that  at  the  date  of  these 
proceedings  the  plaintiflFs,  Reed,  Jones  &  Co.,  had  com- 
menced, or  were  in  the  act  of  commencing,  a  civil  action, 
for  the  recovery  of  money,  against  said  Louis  Tessier. 
The  record  shows,  as  we  have  already  seen,  that  on  the 
7th  day  of  March,  1883,  one  of  the  attorneys  for  the 
plaintiffs  in  said  cause  made  and  filed  an  affidavit  with  the 
clerk  of  said  district  court,  which  said  affidavit,  as  to  its 
form  and  substance,  was  in  strict  conformity  to  the  require- 
ments of  section  198  of  the  code.     The  ground  of  attach- 
ment set  out  in  said  affidavit  being,  that  the  defendant, 
Louis  Tessier,  is  about  to  convert  his  property,  or  a  part 
thereof,  into  money,  for  the  purpose  of  placing  it  beyond 
the  reach  of  his  creditors,  it  must  be  presumed,  for  the 
purposes  of  this  hearing  on  appeal,  that  the  plaintiff  was 
required  to  give,  and  did  give,  the  attachment  bond  re- 
quired in   such   cases,  although   the  record   before  us  is 
utterly  silent  on  the  subject.     An  order  in  attachment  was 
'thereupon  issued  by  the  clerk  of  the  district  court,  bear- 
ing date  the  7th  day  of  March,  1883,  believed  to  be  the 
date  of  the  original  summons,  returnable  the  19th  day  of 
March,  1883,     This  order  was  returned  by  the  sheriff  on 
the  return  day  thereof,  by  which  return  it  appears  that,  on 
the  9th  day  of  said  month  of  March,  the  sheriff  served 
the  said  order  of  attachment,  by  seizing  the  goods  and 
chattels  of  the  said  defendant,  Louis  Tessier,  and   that 
while  holding  said  property  in  his  hands,  on  the  19th  day 
of  March,  1883,  he  was  served  with  a  writ  of  replevin  by 
the  coroner  of  said  county,  by  reason  of  which  said  prop- 
erty was  taken  from  his  possession,  etc.     On  the  20th  day 
of  the  same  month  the  said  attorney  of  the  plaintiffs,  Reed, 
Jones  &  Co.,  presented  to  the  clerk  of  the  district  court 
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hb  affidavit,  made  before  a  justice  of  the  peace,  '^that  he 
has  good  reason  to  believe,  and  does  believe,  that  Ada  C- 
Fenton  and  the  Blue  Valley  Bank,  and  within  said  county 
of  Grage,  have  property  of  the  said  defendant,  Louis  Tes- 
sier,  in  their  possession,  to-wit,  goods,  wares,  and  mer- 
chandise, to  an  amount  unknown  to  this  affiant,'^  etc.,  and. 
caused  to  be  issued  an  order  of  attachment,  which  was 
placed  in  the  hands  of  the  sheriff,  and  which  was  returned- 
by  the  said  sheriff  on  the  26th  day  of  the  same  month,  en- 
dorsed by  the  said  sheriff  as  follows:  "Received  this 
writ  March  22,  1883,  at  2:40  p.m.,  and  not  being  able  to- 
come  at  the  property  of  Louis  Tessier  claimed  to  be  in* 
the  possession  of  Mrs.  Ada  C.  Fenton  and  the  Blue  Val- 
ley Bank  of  Wymore,  I,  on  the  same  day,  at  6  o^clock 
P.M.,  served  Mrs.  Ada  C.  Fenton,  personally,  and  the  Blue 
Valley  Bank,  by  serving  F.  G.  Wilcox,  cashier  of  said  cor- 
poration, true  certified  copies  of  the  within  order,  and  also^ 
a  written  notice  to  appear  and  answer  as  therein  .required, 
a  copy  of  which  is  hereto  attached,  marked  exhibit  'A,''' 
etc.,  signed  by  the  sheriff.  The  said  sheriff  also,  on  the 
22d  day  of  said  month,  issued  and  delivered  to  the  said 
Ada  C.  Fenton  and  the  Blue  Valley  Bank  each  a  notice  in- 
garnishment,  by  which  they  were  severally  notified  that ' 
they  were  attached,  as  garnishees  of  the  said  defendant,. 
Louis  Tessier,  as  a  supposed  debtor  of  the  said  defendant, 
and  that  they  were  required  not  to  pay  any  debt  due  by 
them  to  the  said  defendant,  or  thereafter  to  become  due, 
and  that  they  must  retain  possession  of  all  the  property^ 
of  the  said  defendant  then  or  thereafter  being  in  their  cus- 
tody or  under  their  control,  in  order  that  the  same  might 
be  dealt  with  according  to  law,  and  also  requiring  them  to 
appear  before  the  district  court  in  and  for  said  county  on* 
the  26th  day  of  March,  1883,  at  11  o'clock  A.M.,  where 
said  cause  was  pending,  and  answer  such  interrogatories 
as  might  be  propounded  to  them,  or  that  they  would  be- 
liable  to  pay  the  entire  judgment  obtained  by  plaintiff 
against  the  said  defendant. 
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Proceedings  in  all  respects  similar  to  the  foregoing  seem 
to  have  been  also  had  in  the  case  of  Lockwood,  Engle- 
hart  &  Co.  against  the  same  general  defendant  and  gar- 
nishees. And  on  the  6th  day  of  March,  1884,  E.  C.  Wil- 
cox appeared  before  the  said  district  coart  and,  as  cashier 
and  agent  for  the  said  Blue  Valley  Bank,  and  as  agent  for 
Mrs.  Ada  C.  Fenton,  and  for  answer  to  the  several  pro- 
cesses of  garnishment  in  the  several  cases  of  Beed,  Jones 
&  Co.  V.  Blue  Valley  Bank  and  Ada  C.  Fenton,  gar- 
nishees of  Louis  Tessier,  Lockwood,  Englehart  &  Co.  v. 
same  parties,  garnishees,  etc..  Mack  Stadler  &  Co.  v.  same 
parties,  garnishees,  etc.,  and  says  that  the  said  garnishees 
held  the  stock  of  merchandise  of  Louis  Tessier  by  virtue 
of  two  chattel  mortgages,  one  to  the  Blue  Valley  Bank  for 
$1,200,  and  one  to  Mrs.  Ada  C.  Fenton  for  $381 ;  that 
said  morl^ages.have  been  satisfied  by  a  sale  of  part  of  said 
goods,  and  that  they  hold  the  balance  of  said  goods  subject 
to  the  order  of  the  said  court ;  that  he  does  not  know  the 
value  of  the  remainder  of  said  stock  of  goods  now  held  by 
said  garnishees ;  that  the  said  garnishees  made  and  filed 
their  answer  in  the  above  named  cases  at  the  May  term, 
1883,  in  substance  as  above,  which  answers  are  clainiotl  to 
have  been  lost  from  the  files  of  the  said  court,  and  that 
this  answer  is  made  and  filed  as  a  substitute  therefor ;  that 
since  the  filing  of  the  said  answer  at  the  said  May  term  the 
said  goods  have  been  taken  from  said  garnishees,  iiiulor  an 
execution  issued  out  of  the  county  court  of  said  county  in  the 
case  of  Shackman  &  Co.  v.  Tessier,  by  one  Joseph  Fletcher, 
constable  of  said  county. 

The  record  also  shows  that,  on  the  24th  day  of  Septem- 
ber, 1884,  it  being  the  twentieth  day  of  the  term,  the  case 
of  Reed,  Jones  &  Co.  v.  said  garnishees  coming  on  to  be 
heard,  the  court  found  the  Blue  Valley  Bank  as  garnishee 
had  property  in  its  hands  liable  to  the  satisfaction  of  the 
claim  herein,  exceeding  the  amount  due  herein,  which  the 
court  found  to  be  $510.63  and  costs  $59.90,  total  $570.53. 
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Said  garnishee  was  ordered  to  pay  the  said  amount  into 
court  within  sixty  days. 

At  the  risk  of  repetition,  I  will  state  that  the  record 
clearly  shows  that,  pending  the  above  proceedings  on  the 
part  of  Reed,  Jones  &  Co.  and  Lockwood,  Englehart  & 
Co.  V.  Louis  Tessier,  in  the  district  court,  the  defendant, 
Louis  Shackman,  obtained  five  several  judgments  in  the 
county  court  of  said  county  against  Louis  Tessier,  amount- 
ing in  the  aggregate  to  about  the  sum  of  $2,448.10,  besides 
costs.  Upon  which  several  judgments  executions  were  is- 
sued and  placed  in  the  hands  of  Joseph  C.  Fletcher,  a  con- 
stable of  said  county  of  Gage,  and  upon  which  executions 
the  said  constable  seized  the  goods  of  said  Tessier  remain- 
ing in  the  possession  of  the  Blue  Valley  Bank  after  the 
satisfaction  of  the  said  two  mortgages,  and  sold  the  same 
at  public  auction,  realizing  as  the  net  proceeds  of  such  sale 
the  sum  of  $1,321.61,  which  he  still  has  and  holds.  I 
purposely  avoid  complicating  the  above  narrative  with  any 
reference  to  the  garnishment  proceedings  on  the  part  of 
Louis  Shakman,  as  I  do  not  see  that  such  proceedings  had 
any  legal  effect  upon  the  rights  of  the  parties. 

By  virtue  of  th«  proceedings  above  recited,  the  plaintifis, 
Reed,  Jones  &  Co.,  and  Lockwood,  Englehart  &  Co.,  re- 
spectively obtained  liens  in  the  order  in  which  they  are  here 
named  for  the  amounts  of  their  respective  claims,  which 
were  afterwards  reduced  to  judgment  in  the  said  district 
cx)urt,  upon  the  stock  of  goods  of  the  said  Louis  Tessier, 
subject  to  the  mortgages  of  the  said  Blue  Valley  Bank  and 
Mrs.  Fenton.  The  goods  were  taken  in  attachment  by  the 
sheriff  on  the  several  orders  of  the  plaintiffs  in  the  case  at 
bar,  and  others.  The  Blue  Valley  Bank  replevied  the 
goods  by  action  against  the  sheriff.  The  several  plaintiffs 
in  the  said  attachment  proceedings,  to-wit,  Clement  Bane 
&  Co.,  Reed,  Jones  &  Co.,  Lockwood,  Englehart  &  Co., 
Mack  Stadler  &  Co.,  an(J  V.  A.  Crowley,  defended  said 
action,  and  had  themselves  substituted  for  the  said  sheriff 
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as  defendants  therein.  Upon  the  trial  of  the  cause  the 
court  found  in  part  for  the  plaintiff^  bank,  and  in  part 
for  the  substituted  defendants.  The  cause  was  brought  to 
this  court  on  error  by  the  bank^  and  also  by  Clement  Bane 
&  Co.,  on  the  part  of  the  defendants.  This  court,  in  its 
final  opinion  affirming  so  much  of  the  judgment  of  the 
district  court  as  was  favorable  to  the  plaintiff,  bank, 
say:  "It  appears  from  the  record  that  summonses  in 
garnishment  were  served  on  the  plaintiff  on  the  part  of  the 
several  substituted  defendants  in  the  case  at  bar.  These 
proceedings  constituted  as  many  suits  at  law  against  the 
plaintiff,  citing  Drake  on  Att.,  Sec.  452.  These  suits  are 
still  pending,  so  far  as  appears,  and  I  know  of  no  reason 
why  the  questions  in  which  the  rights  of  the  parties  are 
involved  may  not  be  there  fully  litigated  and  settled.'^ 
Blue  Valley  Bank  v.  Bane,  20  Neb.,  294. 

The  garnishment  proceedings  of  the  plaintiff.  Reed,  Jones 
&  Co.,  in  the  case  at  bar,  it  appears  from  the  record,  are 
no  longer  pending,  there  having  been  a  final  judgment 
rendered  therein  on  the  24th  day  of  September,  1884. 
This  judgment  was  probably  erroneous,  and  would  have 
'  been  reversed  upon  proper  proceedings  for  that  purpose. 
But  the  court  had  jurisdiction  of  the  parties  and  of  the 
subject-matter,  the  judgment  is  for  the  payment  of  money. 
It  is  probably  not  sustained  by  the  evidence  in  the  case, 
but  that  is  not  a  sufficient  reason  why,  in  this  proceeding, 
it  may  be  treated  as  void. 

The  like  proceeding  in  favor  of  the  plaintiffs,  Lock- 
wood,  Englehart  &  Co.,  has  never  been  terminated  by 
judgment  or  final  order,  but  is  still  pending  in  the  district 
court. 

The  first  question  to  be  considered  at  this  point  arises 
upon  the  consideration  of  the  status  of  the  goods  in  the 
possession  of  the  Blue  Valley  Bank,  after  the  service  of  the 
orders  of  garnishment  of  the  plaintiffs  upon  the  bank; 
and  secondly,  whether  Fletcher,  the  constable,  obtained 
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any  legal  right  to  the  custody  of  the  goods  by  virtue  of 
the  levy  of  the  executions  thereon.  « 

Drake^  in  his  valuable  work  on  attachments^  at  section 
251  y  sixth  ed.,  says:  '^So  it  has  been  held  that  garnish- 
ment has  the  effect  to  place  the  property  in-  the  gar- 
nishee's hands  in  the  custody  of  the  law,  and  that  an  officer 
has  no  right  after  the  garnishment  to  take  the  property 
from  the  garnishee.'^  To  this  he  cites  three  cases^  Soole- 
field  V.  Bradlee,  4  Martin,  252  (8  N.  S.);  Brasheary  v. 
West,  7  Peters,  608 ;  and  Dennistun  v.  New  Yorky  C.  &  8. 
F.  Co.y  6  La.  Ann.,  782.  The  two  first  fully  sustain 
the  text;  the  third,  being  out  of  the  library,  has  not  been 
examined. 

In  Massachusetts  the  holding  is,  that  although  garnish- 
ment is  an  attachment  of  the  effects  in  the  garnishee's 
hands,  yet  they  may  be  attached  and  taken  into  the  pos- 
session of  an  officer  subject  to  the  lien  of  the  creditor  who 
affected  the  garnishment.  To  this  Drake  cites  the  cases 
of  Burlingame  v.  Belly  16  Mass.,  318 ;  and  Swett  i\  Brotm, 
5  Pick.,  178. 

The  plaintiffs  undoubtedly  acquired  equitable  liens  on 
the  goods  by  virtue  of  their  garnishment  proceedings 
against  the  bank,  and  if  the  defendant,  Fletcher,  had  the 
right  to  take  the  goods  on  the  executions  in  favor  of  Shak- 
man,  he  could  only  take  them  subject  to  the  rights  of  the 
plaintiffs. 

Considerable  stress  is  laid  by  counsel  for  defendants, 
throughout  the  case,  on  the  fact  that  the  plaintiffs  pro- 
cured no  orders  from  the  court  upon  the  garnishees  as  to 
the  disposition  of  the  goods.  From  an  examination  of  the 
statute,!  do  not  find  that  such  orders  are  obtainable  in 
such  cases  until  after  final  judgment  against  the  principal 
debtor. 

Section  226  of  the  code  provides  that,  "Final  judgment 
shall  not  be  rendered  against  the  garnishee  until  the  action 
against  the  defendant  has  been  determined;  and  if  in  such 
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action  judgment  be  rendered  for  the  defendant  in  attach- 
«ment,  the  garnishee  shall  be  discharged  and  recover  costs. 
If  the  plaintiff  shall  recover  against  the  defendant  in 
attachment,  and  the  garnishee  shall  deliver  up  all  the 
property,  money,  and  credits  of  the  defendant  in  his  pos- 
session, and  pay  all  the  moneys  fix>m  him  due,  as  the 
court  may  order,  the  garnishee  shall  be  discharged  and  the 
costs  of  the  proceedings  against  him  shall  be  paid  out  of 
the  property  and  moneys  so  surrendered,  or  as  the  court 
may  think  right  and  proper/' 

It  appears  from  the  record  in  the  case  pf  Louis  Tessier  v. 
Reed,  Jones  &  Co.,  in  error,  on  the  files  of  this  court,  that 
final  judgment  was  rendered  in  the  district  court  in  the 
case  of  Reed,  Jones  &  Co.  v.  Tessier,  in  favor  of  the 
plaintiffs,  on  the  5th  day  of  March,  1884.  In  the  case  of 
Lockwood,  Englehart  &  Co.  v.  Tessier,  final  judgment 
was  rendered  on  the  27th  day  of  June,  1884.  Now  it 
appears  from  the  record  that  the  goods  were  levied  on  and 
seized  by  the  defendant,  Fletcher,  on  the  4th  day  of  June, 
1883,  long  before  the  rendition  of  judgment  in  favor  of 
either  of  the  plaintiffs  against  Tessier,  and  before,  under 
the  above  provisions  of  statute,  any  order  could  have  been 
made  by  the  district  court  for  the  disposition  of  the  said 
goods. 

It  must  be  held,  therefore,  that  neither  the  defendant, 
Louis  Shakman,  as  plaintiff  in  the  five  executions  against 
Tessier,  nor  Joseph  C.  Fletcher,  the  constable  who  served 
the  same  by  the  seizure  and  conversion  of  the  goods,  ob- 
tained any  right  or  title  to  the  money  received  for  said 
goods  and  now  in  the  possession  of  said  constable,  as 
against  the  plaintiffs,  unless  the  plaintiffs  have  lost  their 
liens  by  laches.  Have  they  done  so?  Neither  law  nor 
equity  requires  that  to  be  done  which  is  useless  and  man- 
festly  futile.  Before  the  plaintiffs  could,  in  the  ordinary 
course  of  practice  in  the  district  court,  bring  their  several 
causes  against  Tessier  to  trial  and  judgment,  and  so  be  in 
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a  position  to  proceed  against  the  garnishee  or  the  efiTects 
in  its  hands,  the  defendant,  Fletcher,  had,  by  color  of  his 
oflSce  and  the  executions  in  his  hands,  taken  said  effects 
out  of  the  hands  of  the  garnishee  and  converted  them  into 
money.  But  counsel  insist  that,  notwithstanding  this,  the 
plaintiffs  should  have  pursued  the  garnishee  and  com- 
pelled it  to  account  to  them  for  the  goods  which  Fletcher, 
under  the  orders  of  Shakman,  had  taken  from  its  posses- 
sion and  converted.  Whatever  weight  might  be  accorded 
to  this  position,  if  by  Tessier,  it  cannot  be  considered 
when  urged  by  Fletcher  and  Shakman,  or  either  of  them. 
As  we  have  seen,  if  they  had  any  right  to  take  the  goods 
at  all,  they  must  have  taken  them  subject  to  the  liens  of 
the  plaintiffs.  And  having  taken  them  under  a  claim  of 
superior  right,  they  cannot  now  be  heard  to  urge  the 
right  of  the  plaintiffs  to  still  demand  the  goods  or  their 
value  from  the  garnishee,  as  defense  to  their  claim  on  the 
proceeds  of  the  goods. 

Again,  it  appears  from  the  evidence  that  in  the  month 
of  October,  1883,  long  before  either  of  the  plaintiffs  ob- 
tained judgment  on  their  claims  against  Tessier,  the  gar- 
nishee ceased  to  do  business,  and  withdrew  all  its  assets 
from  the  state,  so  that  no  proceedings  of  the  kind  contem- 
plated would  have  been  practicable  or  possibly  effective  in 
results. 

As  to  the  garnishee,  Mrs.  Ada  C.  Fenton,  from  a  view 
of  the  whole  case  it  is  manifest  that  she  never  had  posses- 
sion or  control  of  the  goods,  and  consequently  that  her 
name  never  should  have  been  used  in  these  proceedings. 

I  come  to  the  conclusion,  therefore,  that  the  plaintiffs 
did  not  lose  their  lien  upon  the  goods  or  right  to  their 
proceeds  by  laclies. 

Having  already  extended  this  opinion  to  an  unusual . 
and  probably  unjustifiable  length,  I  do  not  discuss  the 
other  questions  raised  and  discussed  by  counsel.     The  case 
presents  many  cx)m plicated  and  some  doubtful  questions. 
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but  upon  the  whole  I  think  that  the  judgment  of  the  dis- 
trict court  is  right^  and  that  it  violates  no  principle  or 
practice  of  law  or  equity.     It  is  therefore  affirmed. 

JUDGMElirr  AFFIBMED. 

The  other  judges  concur. 
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Charles    E.  Higginbottom,    appellant,    v.    Wil-  ^  ^ 

LiAM  J.   Benson,  Joseph  W.  Shelton,  et  al.,  ^  ^ 

APPELLEES.  d49 86 

Mortgage  Foreclosure :    parties  :    bona  fide  pubchaaeU  : 

BBDEMPTION  BY  JUNIOB  MORTGAGEE  :   BENTS  AND  PBOFITS. 

Where,  npon  the  foreclosure  of  a  senior  mortgage,  the  holders 
of  junior  mortgages  not  being  made  parties,  a  purchaser  of  the 
legal  title  at  judicial  sale  purchases  in  good  faith,  believing  he 
is  getting  a  perfect  title,  takes  po.««session  of  the  property  and 
makes  lasting  and  valuable  improvements  thereon,  he  is  en- 
titled to  credit  for  such  improvements  in  an  action  instituted 
against  him  by  the  holders  of  the  junior  mortgages  to  require 
him  to  redeem.  And  in  such  case  he  should  not  be  charged 
with  the  rental  value  of  the  premises  during  his  possession. 

Appeal  from  the  district  court  of  Hamilton  county. 
Tried  below  before  Norval,  J. 

Hainer  &  Kellogg,  for  appellant,  cited :  Jones  on 
Mortgages,  Sees.  1118,  1128,  1678.  Barton  v.  Land  Co,, 
27  Kan.,  634.  Parsons  i\  Moaes,  16  Iowa,  440.  Morgan 
V,  Walbridge,  56  Vt.,  405.  Srnoot  v.  Sinoot,  12  Loa, 
274.  French  v.  Grenet,  57  Tex.,  273.  Bnght  v.  Boyd, 
1  Story,  478.  Putnam  v.  Ritchie,  6  Paige,  390.  Renard 
r.  Brown,  7  Neb.,  449.     MUler  v.  Finn,  1  Neb.,  254. 

J.  H.  Smith,  for  appellees,  cited  :     We f more  v,  Roberts, 
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10  How.  Pr.,  51.  Mickks  v.  DiUaye,  17  New  York,  80. 
Talbot  V.  Braddil,  1  Vern.,  184.  Poole  v.  Johnson,  17  N. 
W.  Rep.,  900,  and  cases  cited. 

Reese,  Ch.  J. 

This  action  was  commenced  in  the  district  court  of 
Hamilton  county  by  plaintiff,  the  holder  of  a  junior 
mortgage  on  real  estate,  against  defendant,  the  purchaser 
of  the  land  at  judicial  sale  upon  the  foreclosure  of  a  prior 
mortgage,  for  the  pur|>ose  of  requiring  him  to  redeem 
plaintiff's  mortgage,  or  in  case  of  his  failure  so  to  do,  that 
the  premises  be  sold.  Upon  trial  the  district  court  found 
that  defendant's  grantor  had  purchased  the  property  at 
judicial  sale,  as  alleged,  and  that  while  in  the  possession 
thereof,  subsequent  to  such  purchase,  and  in  the  belief  that 
he  was  the  owner,  placed  lasting  and  valuable  improve- 
ments thereon  of  the  value  of  §791,  for  which  he  was 
entitled  to  credit.  The  court  also  refused  to  charge  him 
with  the  value  of  the  rents  and  profits  during  the  time  of 
his  possession.  From  this  decree  plaintiff  appeals,  and 
alleges  that  the  district  court  erred — 1st,  In  allowing  de- 
fendant for  his  improvements ;  and  2d,  In  refusing  to 
charge  him  with  the  rents  and  profits;  and  the  decisions 
upon  these  two  questions  are  now  presented  for  review. 

We  think  it  pretty  well  settled  that  improvements  made 
by  a  purchaser  in  good  faith  upon  real  estate  after  fore- 
closure of  a  senior  mortgage,  constitute  an  equity  in  fiivor 
of  such  purchaser  which  will  be  protected  as  against  junior 
mortgagees.  It  is  quite  probable  that  had  not  the  im- 
provements been  made,  plaintiff  would  not  have  sought  to 
compel  a  redemption.  The  property  was  sold,  presumably, 
for  all  it  would  bring  in  the  market  at  the  time  of  its 
sale,  and  purchased  by  Benson,  defendant's  grantor.  It 
would  seem  to  be  against  equity  for  a  junior  mortgagee  to 
remain  passive  until  valuable  improvements  were  made,  and 
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then  compel  the  purchaser  in  possession  to  redeem  from  his 
mortgage,  or,  in  case  of  his  inability  to  do  so,  resell  the 
property,  made  more  valuable  by  the  improvements,  with- 
out any  allowance  therefor.  By  the  purchase  at  the  fore- 
closure sale,  Benson  became  the  owner  of  the  l^al  title 
held  by  the  mortgagor  at  the  time  of  the  execution  of  the 
first  mortgage  to  the  New  England  Mortgage  Security 
Company,  and  also  of  the  equitable  title  or  lien  held  by  that 
<X)mpany  by  virtue  of  its  mortgage;  and  also  entitled  to  the 
possession  of  the  property  by  virtue  of  his  ownership  of  the 
legal  title.  Under  the  rule  stated  in  Wetmore  v.  Roberts,  10 
How.  Pr.,  51,  Michles  v.  DiUaye,  17  N.  Y.,  80,  and  Poole  v. 
Johnson,  17  N.  W.  Rep.,  900,  he  was  entitled  to  compensa- 
tion for  the  improvements  made,  as  an  equity  superior  to 
that  of  plaintiffs.  By  the  same  authority,  and  the  statutory 
provision  of  this  state,  he  would  not  be  required  to  account 
for  rents  or  profits.  The  rule  of  the  common  law,  that  a 
mortgagee  of  real  estate  is  entitled  to  the  possession  of  the 
mortgaged  property,  is  changed  by  the  law  of  this  state, 
and  the  mortgagor,  in  the  absence  of  an  agreement  to  the 
contrary,  is  entitled  to  such  possession.  Comp.  Stat.,  Ch. 
73,  Sec.  55.  The  mortgage  is  but  a  lien.  In  his  capacity 
as  grantee  of  the  mortgagor,  Benson  was  entitled  to  the 
possession  of  the  property  without  reference  to  the  wishes 
of  the  mortgagee.  Were  he  simply  the  mortgagor,  he 
would  not  be  entitled  to  compensation  for  improvements, 
for  in  that  case  he  could  not  be  said  to  have  expended  his 
money  upon  the  faith  of  a  perfect  title.  But  being  a  pur- 
ohaser,  not  only  of  the  title  of  the  mortgagor,  but  of  the 
rights  of  the  senior  mortgagee,  at  a  judicial  sale  upon  a 
foreclosure  of  the  senior  mortgage,  and  in  the  belief  of 
having  acquired  a  perfect  title  thereby,  he  stands  in  a  very 
<lifferent  position  from  that  which  a  mortgagor  would  oc- 
oupy  prior  to  a  foreclosure.  Defendant's  possession  was 
that  of  owner  of  the  fee  by  his  purchase  at  judicial  sale. 
Aj3  between  him  and  plaintiff,  he  was  not  chargeable  with 
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the  value  of  rente  and  profite  while  in  possession.  i2c- 
nard  v.  Brown,  7  Neb.,  449.  And  under  the  rule  stated 
in  Foole  v.  Johnson,  17  N.  W.  Eep.,  900,  as  well  as  upon 
the  application  of  the  principles  of  equity,  he  would  be 
entitled  to  credit  for  the  value  of  such  permanent  im- 
provemente  as  actually  increased  the  value  of  the  property. 
Assuming  that  Benson  purchased  in  good  faith,  believing 
he  was  getting  a  perfect  title,  and  paying  all  the  land 
would  bring  in  the  market,  would  it  be  right  to  say  he 
should  receive  nothing  for  his  improvements,  if  by  sucli 
improvements  the  value  of  the  land  being  increased  to  the 
extent  of  plaintiff's  claim,  it  should  be  resold  and  that 
increased  value  given  to  plaintiff?     We  think  not. 

The  decree  of  the  district  court  was  correct,  and  it  is 
affirmed. 

Decree  affirmed. 
The  other  judges  concur. 
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f58  ^92  F.  J.  Hale,  plaintiff  and  cross-appellant,  v.  John 

M.  Young,  Alexander  Young,  Joseph  Osborn, 
AND  David  A.  Hale,  appellants. 

1.  The  Evidence  upon  which  the  decree  of  the  district  conrt  was 

rendered  is  examined,  and  found  to  sustain  the  decree. 

2.  Contract:    befoemation;     Eianxs  of  parties.     Where  a 

contract  is  reformed  by  a  court  of  equity,  the  rights  of  the  par- 
ties must  be  measured  by  the  contract  as  reformed.  Therefore 
where  H.  sold  real  estate  to  Y.,  the  contract  being  that  Y.  should 
pay  the  taxes  after  the  year  in  which  the  sale  was  made,  but  by 
mistake  in  writing  the  bond  for  a  deed  the  scrivener  omitted 
that  part  referring  to  the  taxes,  and  upon  Y.  failing  to  pay  the 
taxes,  H.  was  compelled  to  do  so,  for  the  purpose  of  protecting 
his  security  for  deferred  payments,  it  was  Held,  That  upon  a 
reformation  of  the  contract  H.  was  entitled  to  a  repayment  of 
the  taxes,  with  lawful  interest. 
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3.     :    :    :    raiPBOVEMENTS  ON   land.     Where 

in  such  sale  a  part  of  the  real  estate  included  in  the  contract  was 
certain  tracts  of  land  upon  which  H.  held  a  lease  from  the  state, 
and  which  contracts  of  lease,  after  assignment,  were  returned  to 
him  for  a  temporary  purpose,  he  retaining  at  least  a  partial  pos- 
session of  the  land,  upon  a  reformation  of  the  contract  so  as  to 
make  it  include  the  leased  land,  it  was  Held^  That  he  was  enti- 
tle<l  to  compensation  for  necessary  permanent  improvements 
made  upon  the  land,  for  his  use,  but  not  entitled  to  such  com- 
pensation for  temporary  and  movable  improvements,  he  being 
given  the  right  to  remove  them. 

4.     :    :    COSTS.    Where  a  plaintiff  brings  his  action  to 


reform  a  contract,  which  is  resisted  by  the  defendant,  and  the 
defendant  files  a  cross-petition,  seeking  the  reformation  of  the 
contract  in  another  particular,  which  is  resisted  by  plaintiff, 
and  both  parties  are  successful  in  procuring  the  reformation 
asked,  it  was  Held,  That  under  the  peculiar  circumstances  of 
the  case  the  coats  of  the  suit  should  be  equally  divided,  and 
one-half  taxed  to  each  party. 

Appeal  from  the  district  court  of  Madison  county. 
Heard  below  before  Crawford,  J. 

Allen  &  Robinson,  for  defendants  and  appellants,  cited : 
Lyman  v.  United  Ins.  Co.,  17  Johnson,  376.  Ramsey  v. 
Smith,  32  N.  J.  Eq.,  28.  Young  v.  Morgan,  13  Neb.,  48. 
Aspinwall  v.  Blake,  25  Iowa,  319.  Rogers  v.  PUice,  29 
Ind.,  577.     Kirk  v.  Hamilton,  102  U.  8.,  68. 

jV.  a.  Rainbolt  and  Brome,  White  &  Mapes,  for  plaint- 
iff, appellee,  and  cross-appellant,  cited :  Qmaway  v.  Gore, 
24  Kan.,  389.  Watermxin  v.  DuUon,  6  Wis.,  264.  Now- 
lin  V.  Pyn£,  47  Iowa,  293.  WarburUm  v.  Lauman,  2 
Gr.  (la.),  420. 

Reese,  Ch.  J. 

On  the  3d  day  of  August,  1882,  plaintiff  was  the  owner 
of  the  south-east  quarter  of  section  eight,  and  the  south- 
west quarter  of  section  nine,  and  the  south  half  of  the 
30 
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.south-east  quarter  of  section  nine,  all  in  township  twenty- 
two  north,  of  range  three  west,  in  Madison  county.  At  the 
same  time  he  held  by  lease  from  the  state  of  Nebraska 
the  south-west  quarter,  and  the  north-east  quarter  of  the 
north-west  quarter,  and  the  north-west  quarter  of  the  north- 
east quarter  of  section  sixteen,  township  twenty-two  north, 
of  range  three  west,  being  a  part  of  the  school  lands  be- 
longing to  the  state,  A  contract  of  sale  was  made  after- 
wards by  plaintiff  to  defendants,  John  M.  and  Alexander 
Young,  whereby  plaintiff  sold  to  them  what  was  denom- 
inated plaintiff's  old  farm.  Plaintiff*  executed  to  the 
Youngs  a  title  bond,  by  which,  upon  the  performance  of 
the  conditions  therein  expressed,  by  the  Youngs,  he  bound 
himself  to  convey  to  them  the  lands  in  sections  eight  and 
nine,  but  no  reference  was  made  in  the  bond  to  the  school 
land  leases.  The  indebtedness  described  in  the  bond  was 
$1,800,  to  be  paid  on  or  before  the  3d  day  of  October, 
1882,  and  $4,000  on  the  3d  day  of  August,  1892,  with 
interest  at  the  rate  of  ten  per  cent  per  annum.  The  price 
for  which  the  farm  was  sold  was  $6,000,  $200  of  which 
was  paid  in  cash,  and  notes  were  executed  for  the  remainder, 
to  mature  at  the  times  above  designated.  The  $1,800  pay- 
ment was  made  on  or  before  the  date  of  its  maturity.  After 
the  completion  of  the  contract  and  the  exchange  of  the 
papers  mentioned,  it  seems  to  have  occurred  to  plaintiff 
that  in  the  execution  of  the  writings  certain  portions  of 
the  oral  contract  had  been  omitted.  These  were,  that  the 
interest  on  the  $4,000  note  should  have  been  made  payable 
annually,  and  that  defendants  Young  should  have  assumed 
the  payment  of  all  taxes  accruing  against  the  land  subse- 
quent to  the  year  1882.  He  visited  the  state  of  Virginia, 
where  they  resided,  when  they  executed  to  him  separate 
notes  for  the  accruing  interest,  said  notes  to  mature  as  the 
interest  accrued.  Afterwards,  through  the  instrumentality 
of  Joseph  Osborn,  as  agent,  defendant  David  A.  Hale  pur- 
chased the  premises  from  the  Youngs.     A  dispute  having 
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arisen  as  to  the  obligatioDs  of  the  parties  under  their  con- 
tract, this  action  was  brought  by  plaintiff  for  the  purpose 
of  reforming  the  written  contract  so  as  to  correspond  with 
the  agreement  of  sale^  alleging  that  the  failure  of  the 
writings  to  express  the  contract  was  owing  to  the  mistake 
of  the  person  employed  to  prepare  them.  It  was  alleged 
that,  as  soon  as  the  mistake^  were  discovered,  plaintiff 
directed  the  attention  of  the  defendants  Young  to  the 
omissions;  that  they  had  acknowledged  the  same,  and 
agreed  to  correct  them,  and  did  so  in  relation  to  the  pay- 
ment of  the  annual  interest  by  the  execution  of  the  notes 
referred  to,  but  that  they  had  failed  and  refused  to  have 
the  bond  so  corrected,  either  as  to  the  payment  of  inter- 
est or  as  to  the  payment  of  the  taxes  on  the  land ;  that 
they  had  failed  and  refused  to  pay  the  taxes/had  permitted 
them  to  become  delinquent,  and  that  for  the  purpose  of 
protecting  his  security  for  the  $4,000  he  had  been  com- 
pelled to  pay  the  taxes  for  the  years  1882  and  1883 ;  that 
one  Joseph  Osborn  had  purchased  the  real  estate  from  de- 
fendants, and  that  they  had  executed  to  him  a  title  bond, 
binding  themselves  to  convey  the  property  to  him  as  soon 
as  their  titles  were  perfected  by  conveyance  from  plaintiff 
to  them ;  that  Osborn  had  acquired  whatever  interest  he 
had  in  the  property  with  full  knowledge  of  plaintiff's 
rights,  and  with  full  knowledge  of  the  real  contract  exist- 
ing between  the  parties.  That  defendant,  David  A.  Hale, 
was  in  possession  of  the  property,  claiming  an  interest 
therein  derived  through  Osborn  and  the  Youngs,  but  that 
whatever  interest  he  had  was  subject  to  the  rights  of  plaint- 
iff; that  defendants  Osborne  and  Hale  were  jointly  and 
severally  indebted  to  the  Youngs  for  the  part  of  the  pur- 
chase price  in  excess  of  the  amount  due  plaintiff  on  the 
original  obligation  as  given ;  that  John  Young  was  a  resi- 
dent of  the  state  of  Virginia,  and  had  no  property  in  this 
state  liable  for  the  payment  of  the  debt,  and  that  defendant 
Alexander  Young  had  no  property  which  could  be  taken 
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on  execution  for  the  payment  of  his  debts.  The  prayer  of 
the  petition  was,  that  the  contract  be  reformed  so  as  to  cor- 
respond with  the  original  agreement,  and  that  the  interest 
and  the  amount  due  plaintiff  for  taxes  should  be  declared 
a  lien  upon  the  land. 

To  this  petition  the  Youngs  filed  an  answer,  denying 
that  they  agreed  to  pay  all  the  taxes  described  in  the  peti- 
tion, and  denying  generally  the  material  allegations  of  the 
petition  so  far  as  the  original  agreement  was  concerned. 
They  also  filed  a  cross-bill,  by  which  they  alleged  the  pur- 
chase of  the  real  estate  from  plaintiff,  and  that  said  purchase 
included  the  leases  upon  the  school  land  referred  to,  and 
that  the  leases  had  been  transferred  to  them  by  plaintiff,  and 
were  left  with  one  Boyer  by  them  for  safe  keeping,  but 
without  any  authority  from  them  he  had  surrendered  said 
leases  to  plaintiff;  that  they  had  sold  the  real  estate  to 
Osborn,  but  that  by  reason  of  the  plaintiffs  having  obtained 
possession  of  the  leases  they  were  unable  to  execute  their 
contract  with  him  by  the  delivery  thereof,  and  that  said  con- 
tract, although  unexecuted  by  them,  was  of  full  force  and 
effect.  The  prayer  of  the  cross-bill  was,  that  plaintiff  be 
required  to  surrender  unto  them  the  leases  referred  to,  and 
that  he  be  debarred  from  having  or  claiming  any  interest 
in  or  to  them,  either  as  against  defendants  Young,  or  as 
against  Osborn,  their  vendee. 

The  answer  of  defendant  David  A.  Hale  consisted,  Mrd, 
of  a  general  denial  of  all  the  allegations  of  plaintiff's  pe- 
tition. Secondy  of  a  cross-bill,  by  which  the  original  con- 
tract was  alleged  according  to  the  allegations  of  the  cross- 
bill of  the  Youngs,  the  execution  by  them  of  the  bond  and 
notes  referred  to  in  plaintiff's  petition;  that  the  Youngs 
had  in  all  respects  complied  with  the  terms  of  the  contract 
on  their  part;  that  on  the  28th  day  of  March,  1884,  the 
Youngs  had  sold  all  of  the  lands  referred  to  in  the  peti- 
tion, as  well  as  the  school  lands  referred  to  in  the  answer 
of  the  Youngs,  to  defendant,  Joseph  Osborn,  upon  his 
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paying  them  the  sum  of  $1,000  on  the  first  day  of  May, 
1884,  $2,000  on  the  first  day  of  November,  1884,  and  as- 
suming to  pay  to  plaintiff  the  $4,000  due  from  the  Youngs 
on  the  3d  day  of  August,  1892,  with  the  interest  thereon 
at  the  rate  of  ten  per  cent  per  annum ;  that  said  Osbom,  in 
making  said  contract,  did  so  for  him.  Hale,  as  his  agent. 
Hale  furnishing  the  money,  and  that  soon  thereafter  Osborn 
transferred  to  him  the  evidences  of  the  contract,  and  that 
he.  Hale,  was  the  real  party  in  interest  in  said  purchase; 
that  upon  the  purchase  being  made,  he  had  taken  posses- 
sion of  the  land  and  had  continued  to  hold  it,  and  that  he 
was  the  present  owner  thereof.  That  prior  to  the  time 
of  his  purchase,  through  the  said  Osbom,  defendant  had 
searched  the  official  records  of  Madison  county,  and 
found  thereon  the  record  of  the  bond  for  a  deed  given 
by  plaintiff  to  the  Youngs,  said  bond  being  the  same  which 
plaintiff  sought  to  reform  in  this  action;  that  there  was 
no  provision  or  condition  for  the  payment  of  interest  an- 
nually on  the  $4,000,  and  that  relying  upon  the  terms  of 
the  bond  as  given  in  the  record,  he  purchased  the  real 
estate;  that  plaintiff,  at  the  time  of  filing  the  answer,  had 
possession  of  the  $2,000  note  made  by  Osborn  to  the 
Youngs,  as  part  of  the  purchase  price  of  said  lands,  and 
which  the  plaintiff  claimed  to  hold  as  security  for  the  pay- 
ment of  the  said  $4,000  from  defendants  Young  to  himself. 
The  prayer  of  the  cross-bill  was,  that  the  petition  be  dis- 
missed ;  that  a  decree  be  entered  declaring  Hale  to  be  the 
owner  of  the  contract  of  purchase  of  the  lands  made  be- 
tween Osbom  and  the  Youngs,  and  that  he  be  declared  to 
be  the  owner  of  the  leases  of  the  lands  referred  to  as  school 
lands ;  that  the  plaintiff  be  barred  from  having  or  claim- 
ing any  right  to  or  interest  therein,  except  such  as  might 
accme  to  him  by  reason  of  the  deferred  payments  under 
his  contract  of  sale  to  the  Youngs,  and  that  he  be  required 
to  convey  to  defendant  all  interest  he  might  have  in  the 
lands,  whether  under  the  leases  or  otherwise,  and  for  gen- 
eral relief. 
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The  answer  of  Joseph  Osborn  consisted  of  a  denial  of 
the  principal  allegations  of  the  petition,  and  a  disclaimer 
of  any  interest  in  the  real  estate.  To  the  cross-petitions 
of  the  Youngs,  plaintiff  replied  by  way  of  general  denial, 
excepting  an  admission  that  he  holds  and  claims  to  own 
the  land  covered  by  the  leases,  and  that  in  the  fall  of  1882 
he,  without  consideration,  assigned  and  delivered  either 
one  or  two  of  such  leases  to  defendants,  but  that  in  April, 
1883,  they  were  re-assigned  to  him,  to  indemnify  him 
against  loss  and  damage  which  he  might  sustain  from  de- 
fendants. To  the  cross-petition  of  Hale  he  replied,  deny- 
ing all  matters  not  specifically  admitted,  and  admitting 
that  he  contracted  with  the  defendants,  Young,  to  sell 
them  the  real  estate  named,  but  not  including  the  leases, 
for  the  sum  of  $6,000,  but  that  he  did  not  agree  for  any 
portion  of  the  $6,000,  or  for  any  other  consideration,  to 
assign  to  them  the  leases  upon  the  school  land.  The  pos- 
session of  the  land  which  is  denominated  the  deeded  land 
is  conceded  to  Hale,  but  his  possession  of  the  school  land 
is  denied.  The  action  as  to  Osborn  was  not  insisted  upon, 
and  in  plaintiff's  reply  he  consented  to  an  order  of  the 
court  discontinuing  the  same  as  to  him. 

A  trial  was  had,  and  upon  hearing  the  evidence  the  fol- 
lowing findings  were  made  by  the  court : 

"1st.  That  on  the  3d  day  of  August,  a.d.  1882, 
plaintiff  sold  and  agreed  to  convey  to  the  defendants, 
John  M.  Young  and  Alexander  Young,  the  following  de- 
scribed real  estate,  situated  in  Madison  county,  Nebraska, 
to-wit :  The  south-east  quarter  of  section  eight,  the  south- 
west quarter  of  section  nine,  and  the  south  half  of  the 
south-east  quarter  of  section  nine,  all  in  township  twenty- 
two  north,  of  range  three  west  of  the  sixth  principal 
meridian,  at  the  agreed  price  of  $6,000,  payable  as  fol- 
lows :  $200  cash  in  hand,  $1,800  on  or  before  October  3, 
1882,  and  $4,000  ten  years  thereafter,  to-wit :  August  3, 
1892,  with  interest  on  said  last  named  payment  at  the  rate 
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of  ten  per  cent  per  annum,  payable  annually,  from  the 
date  of  said  sale. 

"  2d.  That  the  said  defendants,  John  M.  Young  and 
Alexander  Young,  on  said  day,  to-wit :  August  3,  1882, 
agreed  with  plaintiff  to  buy  said  described  land  at  the 
price  and  on  the  terms  hereinbefore  set  forth,  and  as  a 
part  consideration  of  said  sale  agreed  that  plaintiff  should 
have  and  retain  possession  of  said  land  until  March  1, 
1883,  and  the  exclusive  right  to  all  crops  then  growing 
and  being  on  said  premises ;  and  that  said  John  M.  Young 
and  Alexander  Young  would  pay  all  taxes  and  assess- 
ments that  would  thereafter  become  due  and  payable  on 
said  land,  not  including  the  taxes  for  the  year  1882,  which 
were  to  be  paid  by  plaintiff. 

^'  3d.  After  said  sale  and  the  agreements  in  relation  to 
the  terms  thereof  had  been  verbally  made,  it  was  further 
agreed  that  plaintiff  should  give  said  John  M.  Young 
and  Alexander  Young  a  bond  for  deed,  and  that  the  latter 
should  give  plaintiff  their  notes  in  accordance  with  said 
verbal  contract;  and  in  pursuance  of  said  last  named 
agreement,  a  draftsman  was  procured  and  instructed  to 
draw  bond  and  notes  according  to  said  agreement  and  sale. 

"  4th.  The  bond  and  notes  were  then  drawn  by  said 
draftsman,  signed  by  the  proper  parties,  and  duly  ex- 
changed and  delivered  to  the  persons  entitled  thereto. 

"  5th.  There  were  mistakes  and  omissions  in  said  bond 
and  notes,  as  fbllows:  The  bond  omitted  and  failed  to 
state  that  the  interest  on  said  $4,000  payment  was  payable 
annually.  It  failed  and  omitted  to  state  the  aforesaid 
conditions  of  said  agreement  with  reference  to  the  taxes 
and  assessments  on  said  land,  and  who  was  required  to  pay 
the  same.  The  note  given  for  the  $4,000  payment 
omitted  to  provide  for  the  payment  of  the  interest  annu- 
ally thereon. 

"6th.  Said  mistakes  and  omissions  were  not  noticed 
by  them  or  the  parties  to  said  contract  at  the  time  of  the 
making  thereof. 
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"  7th.  Soon  after  the  execution  and  delivery  of  said 
papers^  plaintiff  discovered  said  mistakes  and  omissions, 

and  on  or  about  the day  of  October,  1883,  directed 

the  attention  of  the  defendants,  John  M.  and  Alex- 
ander Young,  to  said  mistakes  and  omissions,  and  re- 
quested a  correction  thereof,  and  on  the  2d  day  of  June, 

1883,  said  John  M.  Young  and  Alexander  Young  did 
correct  the  mistake  in  relation  to  the  payment  annually  of 
the  interest  on  said  $4,000  note,  by  executing  and  deliver- 
ing to  plaintiff  separate  notes  maturing  annually  for  said 
interest. 

"8th.  Said  defendants,  John  M.  Young  and  Alexander 
Young,  have  failed,  neglected,  and  refused  to  have  said 
bond  for  deed  corrected,  in  relation  to  said  interest  and  to 
the  payment  of  the  taxes  and  assessments  on  said  land. 

"  9th.  The  defendants  have  never  paid  any  taxes  on  said 
land,  but  have  suffered  the  taxes  to  become  delinquent, 
and  plaintiff  to  protect  his  security  has  been  compelled  to 
and  has  paid  taxes  upon  said  land  as  follows :   April  30, 

1884,  he  paid  the  taxes  for  the  year  1883,  in  the  sum  of 
$40.65,  for  no  part  of  either  of  which  sums  has  he  ever 
been  reimbursed,  but  said  sums,  with  interest  thereon  from 
the  date  of  their  several  payments,  are  now  due  and  owing 
to  plaintiff. 

"  10th.  The  defendants,  John  M.  Young  and  Alexan- 
der Young,  have  contracted  to  sell  said  land  to  the  de- 
fendant, Joseph  Osborn,  and  have  made  to  said  Joseph 
Osbom  a  bond  for  deed,  conditioned  to  convey  said 
premises  to  said  Osborn  after  the  said  John  M.  and  Alex- 
ander Young  have  obtained  title  thereto ;  that  said  bond 
for  deed  was  taken  by  said  defendant  Osborn  as  the  agent 
of  and  for  the  use  and  benefit  of  the  defendant,  D.  A. 
Hale,  and  the  same  was  taken  with  full  knowledge  of  the 
mistakes  and  omissions  hereinbefore  specified  in  the  said 
bond  given  by  plaintiff,  and  in  the  $4,000  note  held  by 
plaintiff,  and  with  full  knowledge  that  it  was  the  actual 
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contract  between  plaintiff  and  said  John  M.  and  Alexander 
Young  that  the  latter  should  pay  all  taxes  on  said  land^ 

except  taxes  for  the  year  1882,  amounting  to  $ , 

and  with  full  knowledge  of  the  fact  that  the  interest  should 
be  paid  annually  on  said  $4,000  note,  and  that  the  interest 
of  said  defendant,  D.  A.  Hale,  in  and  to  said  land  is  jun- 
ior and  subject  to  plaintiff's  rights  under  said  contract. 

"11th.  The  court  further  finds  that  on  the  third  day 
of  August,  1882,  the  defendants,  John  M.  Young  and 
Alexander  Young,  upon  the  one  part,  and  the  plaintiff  on 
the  other  part,  made  and  entered  into  a  parol  contract,  by 
the  terms  and  conditions  of  which  the  said  plaintiff  con- 
tracted to  assign,  sell,  and  set  over  unto  the  said  John  M. . 
Young  and  Alexander  Young  certain  leases  then  and 
there  held  and  owned  by  him,  the  said  plaintiff,  upon  the 
following  described  real  estate,  to-wit:  The  south-west 
quarter  and  the  north-east  quarter  of  the  north-west 
quarter,  all  in  section  sixteen,  township  twenty-two,  range 
three  west  of  the  sixth  principal  meridian,  in  Madison 
county,  Nebraska,  which  said  leases  to  said  lands  had 
hitherto  been  issued  by  lawful  authority  of  the  state  of 
Nebraska  to  the  said  plaintiff,  and  which  at  said  time  were 
owned  and  held  by  the  said  plaintiff,  that  the  assignment 
of  said  school  leases  was  at  that  time  agreed  to  be  made 
for  a  valid  and  sufficient  consideration ;    that  afterwards, 

and  on  or  about  the day  of ,  1883,  the  said 

plaintiff,  in  pursuance  of  said  agreement,  made  an  assign- 
ment in  writing  upon  the  back  of  said  leases,  assigning 
his  interest  therein  to  said  defendants,  John  M.  and  Alex- 
ander Young,  and  did  deliver  two  of  said  leases  to  said  de- 
fendants; that  afterwards,  and  on  or  about  the day 

of ,  1884,  the  said  defendants,  John  M.  and  Alex- 
ander Young,  returned  said  leases  as  delivered  to  plaintiff, 
and  at  that  time  agreed  with  him  that  all  of  said  leases 
should  be  held  by  him  as  security  for  the  payment  of  the 
several  sums  then  due  and  to  become  due  and  owing  from 
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said  defendants  to  plaintiff^  and  to  indemnify  plaintifiT 
against  all  loss^  expenses^  and  damages  to  which  he  might 
be  subject  by  reason  of  said  mistakes  and  omissions  then 
existing  in  said  bond  for  deed  and  $4,000  note,  and  for  all 
taxes  and  money  paid  out  for  improvements  on  defendants^ 
land. 

"12th.  The  court  further  finds  that,  at  the  time  said 
school  leases  were  returned  to  plaintiff,  it  was  agreed  by 
and  between  said  defendants,  John  M.  and  Alexander 
Young,  and  plaintiff,  that  said  plaintiff  should  pay  to  the 
state  of  Nebraska  the  interest  and  charges  then  due  and 
owing,  and  thereafter  to  become  due  and  owing,  to  said 
state  of  Nebraska  upon  said  leases,  and  that  plaintiff 
should  cause  said  lands  to  be  appraised  for  the  purpose  of 
purchase  in  the  manner  provided  by  law,  and  should  pur- 
chase the  same  in  his  own  name,  and  that  said  defendants, 
John  M.  and  Alexander  Young,  or  their  assigns,  should 
pay  plaintiff  all  sums  paid  him  on  account  of  said  school 
leases  and  for  improvement  on  said  described  leased  lands, 
with  interest  thereon  from  the  date  of  payment,  and  as^ 
sume  all  obligations  incurred  by  plaintiff  in  and  about  the 
purchase  from  the  state  of  Nebraska  of  the  lands  covered . 
by  said  leases. 

To  all  of  which  findings  of  the  court  the  several  defend- 
ants and  the  defendant,  D.  A.  Hale,  at  the  time  excepted. 

And  to  the  11th  and  12th  findings,  the  plaintiff,  P.  J, 
Hale,  at  the  time  excepted. 

It  is  therefore  considered,  adjudged,  and  decreed  by  the 
court  that  said  bond  for  deed,  made  by  defendants,  John 
M.  Young  and  Alexander  Young,  be  reformed  so  as  to 
conform  to  the  actual  intention  of  the  parties,  and  to  the 
actual  contract  made  with  reference  thereto. 

That  said  bond  be  made  to  read  that  the  interest  on  said 
$4,000  note  should  become  due  and  payable  annually,  that 
the  taxes  on  the  real  estate  covered  by  said  bond  for  deed, 
except  taxes  for  year  1882,  shall  be  paid  by  said  John  M» 
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Young  and  Alexander  Young,  their  assigns  or  legal  repre- 
sentatives. That  plaintiff  shall  be  required  to  convey  said 
premises  according  to  the  conditions  of  said  bond  for  deed 
only  upon  the  conditions  set  forth  in  said  new  and  reformed 
bond  for  deed.  That  plaintiff  shall  execute  a  new  and  re- 
formed bond^  correct  in  its  terms  and  conditions^  agreeable 
to  the  provisions  of  this  decree,  and  shall  cause  the  same 
to  be  filed  with  the  clerk  of  this  court  for  the  benefit  and 
use  of  all  the  defendants  in  this  suit,  and  when  such  new 
and  reformed  bond  for  deed  heretofore  (sic)  executed  and 
filed  as  aforesaid^  then  the  bond  for  deed  is  executed  and  filed 
as  aforesaid,  (sic)  then  the  bond  for  deed  heretofore  executed 
and  delivered  by  plaintiff  to  said  defendants,  John  M.  and 
Alexander  Young,  be  canceled  and  held  for  naught.  It  is 
further  adjudged  and  decreed  that  plaintiff  have  a  lien 
upon  the  premises  described  in  said  bond  for  deed,  to-wit : 
The  south-east  quarter  of  section  eight,  the  south-west 
quarter  of  section  nine,  and  the  south  half  of  the  south- 
east quarter  of  section  nine,  all  in  township  twenty-two 
north,  of  range  three  west  of  the  6th  principal  meridian, 
in  Madison  county,  Nebraska,  for  all  principal  and  inter- 
est due  or  to  become  due  on  said  $4,000  notes,  and  for  all 
taxes  and  assessments  justly  chargeable  against  said  prem- 
ises, that  have  been  or  may  be  paid  by  plaintiff,  except 
taxes  of  1882  as  aforesaid. 

And  in  the  event  of  a  failure  on  the  part  of  said  de- 
fendants to  pay  the  principal  and  interest  upon  said  $4,000 
note,  or  any  part  thereof,  whenever  the  same  becomes  due 
and  payable,  or  the  taxes  and  assessments  justly  charge- 
able against  said  land  when  the  same  become  due  and  pay- 
able, after  the  filing  of  said  new  and  reformed  bond  for 
deed,  then  and  in  that  event  plaintiff  may  foreclose  his 
lien  therefor  upon  said  premises  in  the  manner  provided 
by  law.  It  is  further  ordered,  adjudged,  and  decreed,  by 
the  court  tliat  Eugene  Moore  be  and  is  hereby  appointed 
referee  for  the  purpose  of  hearing  evidence  and  ascertain- 
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iiig  the  amount  of  money  that  has  been  expended  and  paid 
by  plaintiff  as  taxes  upon  the  south-east  quarter  of  section 
eight,  the  south-west  quarter  of  section  nine,  and  the  south 
half  of  the  south-east  quarter  of  section  nine,  all  in  town- 
ship twenty-two  north,  of  range  three  west  of  the  sixth 
principal  meridian,  in  Madison  county,  Nebraska,  together 
with  the  interest  on  such  payments.  The  amount,  na- 
ture, and  value  of  the  improvements,  if  any,  placed  by 
plaintiff  upon  the  south-west  quarter  and  the  north-east 
quarter  of  the  north-west  quarter,  all  in  section  No.  six- 
teen, township  twenty -two,  range  three  west  of  the  sixth 

principal  meridian,  since  the day  of  November,  1882, 

and  the  nature,  date  of  payment,  amounts,  and  interest 
upon  the  several  amounts,  if  any,  paid  by  plaintiff  to  the 
state  of  Nebraska,  and  also  the  amount  paid  by  plaintiff 
on  the  purchase  of  said  last  above  described  premises  from 
said  state  of  Nebraska,  and  the  time  same  was  paid,  with 
interest  on  said  several  sums  from  the  date  of  payment, 
and  plaintiff's  damage  in  consequence  of  said  mistakes  in 
^d  bond.  Said  testimony  to  be  taken  at  Madison,  on 
five  days'  notice  to  the  respective  parties,  and  the  report  of 

said  referee  to  be  filed  in  this  court  on  or  before  the 

day  of  March,  1887.     It  is  ftirther  adjudged  and  decreed 

that  if  D.  A.  Hale,  or  his  heirs  or  assigns,  within  

days  from  the  filing  of  said  report  and  the  rendition  of  a 
final  decree  herein,  pay  to  plaintiff,  or  to  the  derk  of  this 
court  for  plaintiff's  use,  the  sum  adjudged  due  plaintiff  on 
account  of  said  last  above  described  premises,  with  inter- 
est thereon  from  the  date  of  such  final  decree,  then  in 
that  event  plaintiff  shall  convey  and  assign  to  said  defend- 
ant, D.  A.  Hale,  all  the  right,  claim,  and  interest  of  plaint- 
iff in  and  to  said  last  above  described  lands,  and  to  that 
effect  the  final  decree  of  this  court  so  made  shall  operate 
as  an  assignment  of  such  interest,  and  said  defendant,  D. 
A.  Hale,  shall  be  deemed  and  taken  to  have  assumed 
and  agreed  to  pay  all  outstanding  obligations  in  favor  of 
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the  state  of  Nebraska  on  account  oT  the  leasing  or  pur- 
chase of  said  lands  from  said  state  of  Nebraska^  and  said 
plaintiff  absolved  from  all  liability  thereon.  And  the 
case  is  continued  for  trial  on  all  other  issues/' 

Afterwards,  at  the  March  term,  1887,  the  reference  to 
Eugene  Moore  was  set  aside,  and  Alice  Brome  was  ap- 
pointed in  his  stead,  the  entry  being  as  follows : 

"And  said  cause  coming  on  for  further  hearing,  and  it 
appearing  that  plaintiff  no  longer  held  said  school  land 
leases,  but  had  by  authority  of  defendants  Young  surren- 
dered same  to  the  state  of  Nebraska,  and  has  received 
therefor  a  contract  of  purchase  from  the  said  state  for  the 
land  described  in  said  leases,  upon  which  contract  plaint- 
iff, at  request  of  defendants  Young,  has  made  payments, 
and  that  plaiqtiff  has  made  valuable  improvements*  on 
said  land,  and  has  a  lien  on  said  leased  lands  for  the 
same,  and  for  taxes  paid,  and  other  expenses  incurred  by 
plaintiff,  it  is  hereby  ordered  that  this  cause  be  referred  to 
Miss  Alice  Brome  as  referee,  who  is  hereby  authorized  and 
required  within  twenty  days  from  this  date  to  take  and 
hear  all  the  evidence  and  make  and  file  with  the  clerk  of 
this  court  a  finding  of  facts  as  to  the  amount  of  money 
plaintiff  has  paid  out  on  the  purchase  and  improvements 
on  land,  and  amount  of  expenses  incurred  by  plaintiff 
which  may  be  a  lien  on  said  land,  and  the  time  when  same 
was  paid  out  and  incurred,  and  said  referee  shall  further 
find  and  report  amount  of  taxes  paid  by  plaintiff  for  de- 
fendants in  and  about  the  land  in  controversy  in  this  ac- 
tion. It  is  further  ordered  that,  as  the  reference  to  Eugene 
Moore  at  last  term  was  not  and  has  not  been  acted  upon, 
the  said  Miss  Alice  Brome  is  appointed  as  referee  in  place 
of  said  Eugene  Moore,  with  duties,  powers,  and  authority 
conferred  upon  said  Eugene  Moore  in  the  original  decree, 
now  at  this  time  as  of  last  term,  with  same  force  and  effect 
as  though  entered  at  last  term  of  this  court," 
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The  cause  was   tried  to   the  referee,  who  found  and 
returned  into  court  the  following  facts: 

Ist,  That  in  the  month  of  January,  1879,  the  plaint- 
iff, F.  J,  Hale,  received  school  leases  for  certain  school 
lands  located  in  Madison  county,  Nebraska,  described  as 
follows :  The  south-west  quarter  and  the  north-east  of  the 
north-west  quarter,  and  the  north-east  quarter  of  section 
sixteen,  township  twenty-two,  range  three  west  of  the  6th 
principal  meridian,  from  the  state  of  Nebraska. 
Excepted  to  by  the  defendant,  David  A.  Hale. 
2d.  That  about  October,  1882,  John  M.  Young  and 
Alexander  Young,  by  John  M.  Young,  were  in  possession 
of  two  of  the  original  leases  for  school  lands  described  as 
follows :  The  south-west  quarter  of  the  north-east  quarter 
of  the  north-west  (sic)  quarter  of  section  sixteen  west  of 
the  sixth  principal  meridian,  in  Madison  county,  Nebraska. 
3d.  That  in  March,  1883,  the  plaintiff,  F.  J.  Hale, 
came  into  possession  of  the  leases  covering  the  lands  de- 
scribed in  findings  number  two,  pursuant  to  a  contract  be- 
tween John  M.  Young,  one  of  the  defendants,  for  himself 
and  as  attorney  in  fact  for  Alexander  Young,  and  F.  J. 
Hale,  plaintiff,  whereby  it  was  agreed  that  the  latter  should 
hold  said  leases  to  indemnify  him  against  any  loss  and  ex- 
penses by  reason  of  litigation  over  the  land,  which  is  in 
controversy  in  the  main  branch  of  this  case,  and  also  as 
security  for  the  taxes  of  1882,  paid  in  1883,  on  the  lands 
last  referred  to. 

Excepted  to  by  defendant,  David  A.  Hale. 
4th.  That  on  the  27th  day  of  October,  1*886,  the  fol- 
lowing improvements  existed  upon  the  lands  described  in 
the  school  leases  turned  over  by  John  M.  Young  to  the 
plaintiff:  One  corral  of  four  wires,  one  hundred  and  fifty 
rods  around;  one  well  forty  feet  deep;  two  acres  of  break- 
ing done  in  June,  1883,  as  a  fire  line  to  protect  the  corral 
and  grass.  All  of  said  improvements  having  been  placed 
upon  said  lands   and   material   furnished    by  said  F.  J* 
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Hale^  plaintiff;  subsequent  to  the  time  the  said  leases  were 
turned  over  to  plaintiff  by  the  defendant^  John  M.  Young, 

Excepted  to  by  the  defendant,  David  A.  Hale. 

5th.  That  on  the  27th  day  of  October,  1886,  said 
corral  was  of  the  value  of  $90.  Said  well  was  of  the 
value  of  $50.  That  said  two  acres  of  breaking  were 
worth  $2.50  per  acre,  $6. 

Excepted  to  by  defendant,  David  A.  Hale. 

6th.  That  plaintiff  paid  in  1883  the  taxes  assessed 
tigainst  the  land  in  controversy  in  the  main  branch  of  this 
<ase  for  the  year  1883,  amounting  to  $19.30. 

Excepted  to  by  the  defendant,  David  A.  Hale. 

7th.  That  in  August,  1884,  the  plaintiff  paid  as  interest 
on  school  lands,  or  as  rental  plaintiff  had  agreed  to  pay 
for  the  year  1883,  in  consideration  of  the  use  of  the  school 
land,  $19,  which  amount  was  to  be  charged  to  Toungs. 

Excepted  to  by  defendant,  David  A.  Hale. 

8th.  About  January,  1885,  the  plaintiff  bought  the 
school  land  covered  by  the  two  leases  turned  over  to  him 
by  the  Youngs  from  the  state  of  Nebraska,  paying  upon 
such  purchase  $168  as  principal,  and  $83.16  as  interest, 
and  as  evidence  of  such  purchase  received  the  certificate  of 
-contract  admitted  in  evidence  and  marked  "  Ex.  A." 
That  plaintiff  has  also  paid  $90.72  as  intei*est,  which  be- 
came due  January  1, 1886,  and  the  state  of  Nebraska  now 
holds  the  note  of  the  plaintiff  for  the  aggr^te  sum  of 
the  deferred  payments  on  said  certificates  of  contract,  now 
amounting  to  $1,512. 

Excepted  to  by  defendant,  David  A.  Hale. 

9th.  That  the  commencement  of  this  action  was  neces- 
sitated by  reason  of  the  failure  of  the  defendants,  John  M. 
tmd  Alexander  Young,  to  comply  with  the  terms  of  their 
contract  with  the  plaintiff  relative  to  lands  which  are  in 
<x)ntroversy  in  the  main  branch  of  this  case,  which  is  the 
same  contract  that  was  referred  to  when  John  M.  Young 
returned  the  school  leases  to  the  plaintiff. 
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Excepted  to  by  defendant,  David  A.  Hale. 

10th,     That  by  reason  of  the  litigation  relating  to  said 
lands,  the  plaintiflF  has  been  compelled  to  make  the  fol- 
lowing expenditures : 
Trip  to  the  state  of  Virginia  and  return  to  obtain 

deposition,  John  M.  Young $  75  00 

Paid  Crockett  and  Cornish,  attorneys,  for  service 

in  attending  to  the  taking  of  deposition 25  00 

That  he  has  paid  H.  C.  Brome  fees  as  attorney 

in  this  case 125  00 

And  N.  A.  Eainbolt 155  00 

Excepted  to  by  defendant,  David  A.  Hale. 

11th.  ThatN.  A.  Rainbolt  has  been  the  attorney  for 
the  plaintiff  in  this  action  since  its  commencement  in 
December,  1884,  and  as  such  prepared  the  original  and  the 
amended  petition,  and  I\as  been  present  at  the  county  seat, 
in  attendance  upon  the  district  court  every  term  thereof 
since  the  commencement  of  this  case,  and  has  given  his 
attention  thereto ;  that  H.  C.  Brome  has  been  connected 
with  said  case  as  attorney  since  August,  1885,  at  which 
date  he  gave  two  days'  time  to  the  taking  of  depositions  of 
Alexander  Young,  and  has  been  present  at  every  term  of 
court  since  said  date;  that  at  each  term  there  have  been 
matters  connected  with  said  case  of  more  or  less  impor- 
tance demanding  the  attention  of  attorneys  ;  that  the  trial 
of  the  main  case  occupied  two  days  of  the  October,  1885, 
term  of  the  district  court ;  that  afterwards,  while  said 
cause  was  held  under  advisement,  plaintiff's  attorneys  pre- 
pared written  briefs  and  submitted  the  same  to  Hon.  J.  C. 
Crawford,  judge,  in  vacation. 

Excepted  to  by  defendant,  David  A.  Hale. 

12th.  That  the  value  of  the  property  involved  in  the 
main  branch  of  this  case  in  $7,000  ;  that  the  value  of  the 
property  subsequently  brought  into  question  by  the  an- 
swer and  cross-bill  of  David  A.  Hale,  is  $2,000. 

Excepted  to  by  defendant,  David  A.  Hale. 
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13th.  That  plaintiff  ^s  attorney  as  such,  having  ren- 
dered legal  service  to  the  plaintiff  in  connection  with  this; 
case  of  the  value  of  $400. 

Excepted  to  by  defendant,  David  A.  Hale. 

14th.  That  the  services  of  plaintiff's  attorneys  in  ap- 
pearing before  the  supreme  court  of  the  state  of  Nebraska, 
in  an  appeal  of  this  case  will  be  reasonably  worth  $250. 

Excepted  to  by  defendant,  David  A.  Hale. 

BECAPITUIiATION. 

I  therefore  find  that  by  reason  of  the  alleged  violation 
of  the  contract  relating  to  the  land  which  is  in  controversy 
in  the  main  branph  of  this  case,  by  defendants,  Alexander 
and  John  M.  Young,  the  plaintiff  has  been  compelled  on 
account  of  taxes,  litigation,  rents,  and  by  reason  of  the 
erection  of  improvements  on  said  lands,  and  the  purchase 
thereof  from  the  state  of  Nebraska,  to  make  an  actual 
expenditure  aggr^ating  in  all  the  sum  of  $787.78. 

Excepted  to  by  defendant,  David  A.  Hale. 

That  plaintiff  is  still  hoiden  and  liable  for  attorneys' 
fees,  for  services  rendered  and  to  be  rendered,  and  for  the 
balance  of  the  purchase  price  of  said  land  still  remaining 

unpaid,  the  sum  of. $1,882.00 

Money  actually  paid  out 787.78 

Making  a  total  of $2,669.78 

Excepted  to  by  the  defendant,  David  A.  Hale." 
Exceptions  to  this  report  were  filed  by  both   parties, 
which  upon  consideration  were  sustained,  as  shown  by  the 
following  journal  entry : 

^^And  now  this  cause  came  on  for  hearing  on  the  report 
of  the  referee,  Miss  Alice  Brome,  herein,  and  the  excep- 
tions thereto,  filed  by  Allen  and  Robinson,  attorneys  for 
defendants  herein.  The  6th,  8th,  9th,  and  10th  exceptions 
to  the  report  herein  are  hereby  sustained.  The  said  re- 
port of  the  referee  herein  is  modified  by  disallowing  the 
items  as  contained  and  allowed  in  the  10th,  11th,  12tb, 
31 
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13th,  and  14th  findings  of  fact  of  said  report,  and  strik- 
ing out  the  items  of  expenses  and  attorneys'  fees  in  tlie  re- 
capitulation as  allowed  and  contained  in  the  10th,  11th, 
12th,  13th,  and  14th  findings  of  fact  of  said  report. 

"The  1st,  2d,  3d,  4th,  5th,  7th,  11th,  and  12th  exoep-. 
tions  to  the  report  of  the  referee  herein  are  overruled,  to 
the  overruling  of  each  of  which  defendants  each  at  the 
time  duly  excepted.  The  said  report  of  the  referee  is 
hereby  confirmed  as  above  modified." 

The  report  of  the  referee  as  modified  was  acted  upon  by 
the  court,  and  on  the  19th  day  of  August,  1887,  the  fol- 
lowing decree  was  entered : 

"Now  on  this  19th  day  of  August,  1887,  this  cause 
came  on  to  be  heard  upon  the  report  of  the  referee,  as 
hereinbefore  modified  by  this  court,  for  a  final  judgment 
and  decree.     Whereupon  the  defendant,  David  A.  Hale, 
filed  his  motion  for  a  new  trial  in  said  cause,  and  said 
motion   for   new  trial  coming  on  for  hearing,  the  court 
having  heard  the  argument  of  counsel  and  being  fully  ad- 
vised in  the  premises,  overruled  said  motion,  to  which  rul- 
ing and  judgment  of  the  court  the  defendant,  David  A. 
Hale,  at  the  time  excepted,  and  thereupon  said  cause  came 
on  upon  the  motion  of  the  plaintiff  for  the  entry  of  a  final 
judgment  and  decree  therein.     Whereupon  it  is  considered, 
adjudged,  and  decreed  by  the  court  that,  if  the  said  de- 
fendant, David  A.  Hale,  shall,  within  forty  days  from  the 
date  of  the  rendition  of  this  decree,  pay  to  the  plaintiff,  F. 
J.  Hale,  or  to  the  clerk  of  this  court  for  the  benefit  and 
use  of  said  F.  J.  Hale,  the  sum  of  $500,  together  with 
interest  thereon  from  the  date  of  this  decree  to  the  date  of 
said  payment,  at  the  rate  of  seven  per  cent  per  annum, 
and  in  addition  thereto  shall  also,  within  said  forty  days, 
execute  to  and  in  favor  of  the  said  F.  J.  Hale,  plaintiff,  a 
bond  in  the  penal  sum  of  $3,000,  conditioned  for  the  pay- 
ment to  the  state  of  Xebraska  of  the  notes  of  the  plaintiff 
for  the  aggregate  sum  of  the  deferred  payments  on  the 
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contract  or  purchase  of  the  school  lands  hereinafter  de- 
scribed now  existing  between  the  plaintiff  and  the  state  of 
Nebraska,  said  notes  evidencing  an  indebtedness  of  $1,512, 
due  on  the  29th  day  of  January,  1905,  with  interest  thereon 
at  six  per  cent  per  annum,  payable  annually  in  advance, 
at  the  office  of  the  county  treasurer  of  Madison  county, 
Nebraska,  and  to  save  the  plaintiff  harmless  from  any 
and  all  liability  thereon  on  account  of  said  notes,  said 
bond  to  be  executed  by  said  defendant,  David  A.  Hale, 
with  one  or  more  sureties,  said  sureties  to  be  approved  by 
the  clerk  of  this  court,  and  said  bond  within  the  time 
hereinbefore  mentioned  to  be  filed  with  the  clerk  of  this 
court  for  the  benefit  and  use  of  said  plaintiff,  F.  J,  Hale» 
Then  and  in  that  case  the  plaintiff,  F.  J.  Hale,  shall,  by 
proper  conveyance  or  assignment,  transfer  and  set  over  to 
said  David  A.  Hale,  defendant,  all  the  right,  title,  and  in- 
terest of  the  said  F.  J.  Hale  in  and  to  the  school  lands 
referred  to,  to-wit :  The  north-east  quarter  of  the  north- 
west quarter  and  the  north-west  quarter  of  the  north-east 
quarter  and  the  north-west  quarter  of  section  sixteen,  in 
township  twenty-two,  range  three  west  of  the  sixth  princi- 
pal meridian,  containing  according  to  the  United  States 
survciy  two  hundred  and  forty  acres,  be  the  same  more  or 
less ;  and  upon  the  payment  by  the  said  defendant,  David 
A.  Hale,  to  the  plaintiff,  F.  J.  Hale,  within  forty  days 
from  the  date  of  this  decree,  of  said  sum  of  $500,  together 
with  interest  thereon  at  seven  per  cent  per  annum  from 
the  date  of  this  decree,  together  with  the  execution  and 
delivery  of  a  bond,  conditioned  and  approved  as  herein- 
before provided,  for  the  deposit  of  said  money  and  said 
bond  within  said  forty  days  with  the  clerk  of  this  court 
for  the  benefit  and  use  of  said  plaintiff,  then  and  in  that 
case  said  defendant,  David  A.  Hale,  shall  become  seized 
of  all  right,  title,  and  interest  of  said  plaintiff,  F.  J.  Hale, 
in  and  to  the  school  lands  hereinbefore  described;  but  if 
said  defendant,  David  A.  Hale,  shall  fail  to  pay  said  sum 
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of  money  and  execute  and  deliver  said  bond  in  the  manner 
hereinbefore  provided  within  said  term  of  forty  days  from 
and  after  the  rendition  of  this  decree,  then  and  in  that  case 
the  cross-bill  of  the  said  defendant,  David  A.  Hale,  shall 
be  dismissed,  and  the  plaintiff,  F.  J.  Hale,  shall  become 
the  owner  and  entitled  to  the  possession  of  said  school 
lands,  and  the  said  defendants,  David  A.  Hale  and  John 
M.  Yoong  and  Alexander  Young,  be  deemed,  taken,  and 
declared  to  have  no  interest  in  or  claim  upon  said  school 
lands  hereinbefore  described,  and  that  the  said  cross-bill 
of  said  several  defendants  be  dismissed  and  nothing  taken 
thereby.  To  all  of  which  rulings,  judgment,  and  decree 
of  the  court  the  defendant,  David  A.  Hale,  at  the  time 
excepted.  And  said  cause  coming  on  further  to  be  heard, 
it  is  ordered  that  Miss  Alice  Brome,  to  whom  said  case 
was  referred,  be  allowed  $30  for  her  services  as  referee  in 
said  case,  the  same  to  be  taxed  and  collected  as  a  part  of 
the  costs  in  said  case.  It  is  further  considered,  ordered, 
and  adjudged  by  the  court  that  the  plaintiff,  P.  J.  Hale, 
do  have  and  recover  of  the  defendant,  David  A.  Hale, 
his  costs  herein  expended,  taxed  at  |200,  to  which  ruling 
and  judgment  of  the  court  taxing  and  assessing  the  costs 
of  this  action  against  the  defendant,  David  A.  Hale,  said 
defendant  at  the  time  excepted.'^ 

A  motion  was  submitted  by  defendant  Hale  to  retax  the 
costs,  but  this  motion  was  overruled. 

Defendants  appeal.  Plaintiff  also  appeals  from  that  part 
of  the  decree  which  is  against  him,  and  both  appeals  are 
submitted  for  decision. 

The  first  question  presented  is,  as  to  the  decision  of  the 
district  court  in  favor  of  the  plaintiff  in  his  effort  to  pro- 
cure the  reformation  of  the  bond,  with  reference  to  the  in- 
terest upon  the  $4,000  and  the  taxes  upon  the  real  estate. 
Before  entering  upon  an  examination  of  the  questions  of 
fact,  we  will  concede  all  that  is  claimed  by  plaintiff  as  to 
the  quantity  and  quality  of  evidence  necessary  to  require 


JULY  TERM,  1888.  485 

Hale  T.  Young. 

the  interposition  of  a  court  of  equity  in  the  matter  of  the 
reformation  of  written  contracts.  The  evidence  should  be 
clear,  satisfactory,  and  free  from  reasonable  doubt,  before 
a  plaintiff  would  be  entitled  to  relief.  It  must  clearly 
preponderate  in  his  favor,  and  it  should  be  convincing  in 
its  character.  This  rule  must  necessarily  apply  with 
greater  force  to  a  court  of  original  than  appellate  jurisdic- 
tion, as  it  is  a  well-settled  rule  that  all  presumptions  are 
in  favor  of  the  proceedings  of  the  district  court  That  there 
is  a  conflict  in  the  testimony  cannot  be  questioned,  but  we 
think  there  is  sufficient  in  favor  of  the  finding  of  the  dis- 
trict court  to  justify  its  conclusion. 

The  testimony  of  plaintiff  is,  that  one  T.  C.  Osbom  ap- 
proached him  for  the  Youngs,  with  the  inquiry  as  to 
whether  the  land  was  for  sale,  his  price,  terms,  etc.  The 
price  was  given,  with  a  statement  that  the  farm  was  for 
sale,  and  in  a  short  time  thereafter  the  Youngs  were  in- 
troduced to  plaintiff;  that  in  the  conversation  which  fol- 
lowed, plaintiff  stated  that  he  would  sell  the  land  for 
|6,000,  $2,000  of  which  he  would  require  in  cash,  and  the 
remaining  $4,000  could  be  paid  in  ten  years,  with  interest 
at  ten  per  cent  per  annum,  payable  annually,  the  purchaser 
to  pay  all  taxes  after  that  year;  that  this  was  agreed  to  by 
the  Youngs,  and  Mr.  Maxwell  was  applied  to  to  prepare 
the  necessary  papers;  that  all  the  parties  to  the  contract 
went  to  Mr.  Maxwell's  store,  where  it  was  restated  in  the 
same  language ;  that  plaintiff  was  in  a  hurry,  and  as  soon 
as  the  bond  and  notes  were  prepared  he  signed  the  bond 
and  went  away;  that  he  did  not  discover  the  omission 
until  a  short  time  thereafter,  when  he  saw  one  of  the 
Youngs  and  called  his  attention  to  it,  and  was  assured  that 
it  would  be  made  right;  that  he  afterwards  went  to  the 
state  of  Virginia,  where  the  Youngs  resided,  and  they 
agreed  to  his  version  of  the  contract,  and  executed  to  him 
ten  promissory  notes,  representing  the  interest  upon  the 
$4,000  and  maturing  at  the  end  of  ^ch  year  beginning 
with  the  first. 
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These  notes  were  introduced  in  evidence,  and  their  exe- 
cution is  not  denied.  By  their  terms  they  draw  interest 
after  maturity. 

Mr.  Osborn,  who  acted  in  some  sense  as  the  agent  of 
defendants,  Young,  testified  to  the  same  thing,  so  far  as 
the  original  statement  of  the  contract  was  concerned. 

Mr.  Maxwell,  who  appears  to  be  entirely  disinterested, 
testified  to  the  same  facts,  so  far  as  thpy  involved  the  state- 
ment made  to  him  by  plaintiff  in  the  presence  of  defend- 
ants at  the  time  he  was  applied  to  to  prepare  the  writings; 
but  that  he,  by  mistake,  neglected  to  insert  the  clauses,  as 
to  the  annual  payment  of  the  interest  and  as  to  the  pay- 
ment of  the  taxes,  in  the  bond. 

These  facts,  in  connection  with  the  further  fact  that  the 
Youngs  so  understood  the  contract  and  executed  their  notes 
representing  the  interest,  were  quite  sufficient  to  justify  the 
court  in  finding  as  it  did  on  that  branch  of  the  case.  We 
also  think  that  the  conduct  of  the  parties  clearly  establishes 
the  further  fact  testified  to,  that  plaintiff  was  to  pay  the 
taxes  upon  the  real  estate  only  for  the  year  1882. 

It  is  insisted  that  the  decision  of  the  district  court  in- 
flicts a  hardship  upon  defendants,  and  especially  upon  de- 
fendant Hale,  for  the  reason  that  it  imposes  a  burden  upon 
him  not  provided  for  in  the  original  contract  between  plaint- 
iffs and  the  Youngs,  in  the  form  of  the  interest  upon  the  in- 
terest notes  after  their  maturity  in  case  of  their  non-payment, 
and  by  attaching  this  burden  as  a  lien  upon  the  real  estate 
it  increases  the  amount  necessary  to  be  paid,  or  requires 
the  payment  of  $400  annually  in  order  to  perpetuate  the 
existence  of  the  contract  against  plaintiff.  This  would  be 
entitled  to  consideration  were  it  not  for  the  fact  that  it 
plainly  appears  that  defendant  Hale,  through  his  agent, 
J.  C.  Osborn,  had  full  knowledge  of  what  the  original 
contract  was  at  the  time  of  his  purchase.  At  that  time  a 
brief  memorandum  was  made  in  writing  and  signed  by 
Osborn,  in  which  it  M'as  provided  that  the  Youngs  were 


JULY  TERM,  1888.  487 

Hale  ▼.  Young. 

"to  pay  the  first  interest  note  to  F.  J.  Hale."  This 
tends  to  show  that  Osbom  had  knowledge  of  the  real  con- 
tract between  plaintiff  and  the  Youngs,  and  assumed  to 
carry  out  its  provisions.  There  is  other  proof  which 
tends  to  show  Osborn's  knowledge  at  the  time  of  the  pur- 
chase,  which  we  need  not  here  notice.  It  is  clearly  shown 
that  he  had  knowledge  of  what  the  contract  was,  and  that 
he  was  to  perform  its  conditions.  He  testified  that  his 
contract  with  the  Youngs  was  that  he  was  to  pay  the  in- 
terest annually.  This  being  true,  the  reformation  of  the 
contract  in  that  behalf  could  work  no  injury  to  his  prin- 
cipal. Hale.  We  cannot,  therefore,  discover  the  hardship 
imposed  upon  defendant  Hale,  and  are  satisfied  that  the 
decision  of  the  district  court  upon  this  part  of  the  case  was 
correct. 

The  next  question  presented  is,  as  to  the  decision  of  the 
trial  court  in  decreeing  the  reformation  of  the  contract  as 
prayed  by  defendant,  so  far  as  it  affected  the  leases  upon  the 
school  lands  referred  to  in  the  pleadings.  The  testimony 
throughout  tends  to  show  that  at  the  time  the  contract  was 
made  the  school  land  leases  were  considered  as  a  part  of  the 
contract,  and  as  a  part  of  the  consideration  of  the  notes. 
Two  of  the  leases  held  by  the  plaintiff  were  actually  as- 
signed to  defendants  Young  and  delivered  to  them.  They 
were  often  referred  to  by  the  plaintiff  and  the  Youngs  in 
conversation  subsequently  had,  and  it  sufficiently  appears 
that  they  were  returned  to  plaintiff,  he  being  a  resident 
of  this  state  and  near  the  land,  to  enable  him  as  a  rep- 
resentative of  the  Youngs  to  provide  for  the  payments 
due  the  state  as  they  matured,  or  if  he  thought  proper  to 
cause  the  land  to  be  appraised  and  purchase  it  from  the 
state  for  the  benefit  of  the  Youngs.  This  was  done,  the 
purchase  being  made  in  his  own  name.  There  may  be 
some  doubt  as  to  his  purpose  at  the  time  of  this  purchase, 
whether  made  for  defendants  or  not.  We  need  not  discuss 
this  feature  of  the  case,  for  whatever  that  purpose  may 
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have  been^  the  Youngs,  and^  through  them,  defendant 
Hale,  were  entitled  to  die  benefit  of  it,  upon  refunding  to 
him  with  legal  interest  the  amount  paid  bj  him.  It  is 
shown  that  the  taxes  were  paid  by  him  after  they  became 
delinquent,  defendants  having  failed  to  pay  them,  and  this 
he  is  also  entitled  to  with  like  interest. 

So  far  as  it  appears  from  the  record,  after  as  careful  an 
examination  and  computation  as  we  have  been  able  to 
make,  we  conclude  the  following  items  were  allowed  in 
favor  of  plaintiff:  First,  certain  improvements  placed  upon 
the  school  land,  consisting  of  one  corral,  valued  at  |90, 
one  well,  valued  at  $50,  and  two  acres  of  breaking,  valued 
at  |5,  and  principal  paid  to  the  state  at  the  time  of  the 
purchase,  $168,  interest  paid  to  the  state  at  the  time  of  the 
purchase,  $83.16,  and  for  the  year  1886,  $90.72,  mak- 
ing a  total  of  $486.88.  As  we  have  before  said,  plaintiff 
was  entitled  to  be  reimbursed  the  amount  of  principal  and 
interest  paid  the  state  upon  the  purchase  of  the  land. 
This  would  be  the  sum  of  $341.88,  and  interest  thereon 
from  the  time  that  the  several  payments  were  made, 
which  to  this  date  would  be  $424.48.  We  are  unable  to 
find  any  evidence  that  the  corral,  well,  and  breaking  were 
placed  upon  the  land  by  the  direction  of  defendants,  but 
as  the  well  and  breaking  were  permanent  improvements 
in  their  character,  we  are  inclined  to  permit  the  decision 
of  the  district  court,  so  far  as  it  referred  to  them,  to  re- 
main, but  the  construction  of  the  corral  cannot  be  charged 
to  defendants,  whatever  its  value  may  have  been.  This 
item,  therefore,  of  $90,  will  be  excluded,  but  with  permis- 
sion to  plaintiff,  if  he  sees  fit  so  to  do,  to  remove  the  cor- 
ral within  two  months  of  this  date.  The  construction  of 
the  well  and  the  breaking  of  the  ground,  amounting  to 
$55,  will  be  charged  to  defendants  without  interest,  as 
plaintiff  has  had  the  use  of  the  improvements,  making  a 
total  of  $396.88  principal  and  $82.60  int^erest.  The  decree 
of  the  district  court  will,  therefore,  be  modified  to  the  ex- 
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tent  that  defendants  be  required  to  pay  to  plaintiff  the  sum 
of  $479.48;  within  ninety  days  from  this  date,  and  upon 
such  payment  being  made  or  tendered  to  plaintiff,  or  his 
attorneys,  or  to  the  clerk  of  this  court,  he  will  be  required 
to  assign  to  defendant  Hale  his  contract  of  purchase  exe- 
cuted to  him  by  the  state.  Defendant  D.  A.  Hale  will 
also  be  required  to  execute  to  plaintiff  the  bond  required 
in  the  original  decree,  to  indemnify  him  against  the  note 
of  $1,612  given  to  the  state,  unless  he  shall  procure  the . 
said  note  to  be  surrendered  and  canceled  by  the  state 
authorities.  In  that  event  no  bond  shall  be  required.  In 
case  of  default  in  said  payment,  the  cross-petition  of  de- 
fendants will  be  dismissed,  and  their  claim  upon  the  said 
school  land  will  be  forever  barred. 

The  decision  of  the  district  court  in  declaring  the  taxes 
paid  by  plaintiff  upon  the  deeded  land  for  all  years  subse- 
quent to  the  year  1882,  is  affirmed. 

Its  decision  upon  the  motion  to  retax  the  costs  is  re- 
versed, and  one-half  of  the  costs  in  the  district  court  is 
taxed  to  defendants  and  one-half  to  plaintiff.  The  same 
judgment  will  be  entered  as  to  the  costs  in  this  court. 

As  thus  modified,  the  decision  of  the  district  court  is 
affirmed. 

Judgment  aooobdinglt. 
The  other  judges  concur. 
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Gbokge  H.  Hilton,  James  F.  Hilton,  aitd  Joseph  B. 
Hilton,  appellants,  v.  Kathrina,  Henry, 
Amelia,  Sophia,  and  Wilhelmina  Bachman, 
Heirs  at  Law  of  John  Bachman,  deceased, 
AND  J.  J.  Imhoff,  John  aitd  Augusta  Hilton, 
AND  John  Hilton,  Trustee,  appellees. 

.  1.  Pleading.  Title  7  of  the  civil  code  names  and  defines  the 
pleadings  required  in  a  civil  action.  In  all  cases  the  pleadings 
in  such  action  should  be  made  to  conform  to  the  provisions  of 
said  title. 

2.  Frsctice'in  Supreme  Court.  Only  such  portion  should  be 
included  in  a  transcript  brought  to  this  court  as  is  necessary 
to  a  correct  understanding  of  the  case.  Oalley  v,  QaHep,  13 
Neb.,  200. 

8.  Jurisdiction.  A  party  to  a  proceeding  in  the  district  court, 
where  such  court  has  jurisdiction  over  the  parties  and  subject- 
matter  of  the  action,  will  be  bound  by  the  judgment  in  such 
cases  when  collaterally  attacking  it,  even  though  that  jurisdic^ 
tion  was  irregularly  or  erroneously  executed. 

4.    :    PEKSUMPTioNS.     All  presumptions  are  in  favor  of  the 

regularity  of  the  proceedings  of  courts  of  record  when  collater- 
ally assailed,  and  where  a  decree  contains  the  finding  of  a  lact 
si>ecially,  which  is  pleaded  in  the  petition,  it  must  be  presumed 
that  sufficient  evidence  was  submitted  to  the  court  to  justify 
such  finding. 


Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Hayward,  J. 

George  H.  Hilton^  pro  ae,  dted  :  Perry  on  Trusts,  Sees. 
274-288,  and  cases  cited.  Wade  Notice,  Sea  17.  Willea 
V,  Cliaiidler,  1  McCrary,  276.  WiUiainson  v,  Berryy  8. 
How.,  496. 

John  8.  Gregory  and  J,  R,  Webster^  for  appellants, 
cited:  Drane  v.  GuTtteVy  19  Ala.,  731.  Shepherd  v.  Mo- 
EverSj  4  John.  Ch.,  136.     Ci^ger  v.  Halliday,  11  Paige, 
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314.  Wiison  v.  Tawk,  36  N.  H.,  129.  1  Perry  Trusts, 
3d  Ed.,  Sec.  268  and  note  2.  Id.,  Sec.  285-7.  Singleton 
r.  Scott,  11  Iowa,  589,  597,  Gray  v.  BrignardeUo,  1 
Wall.,  627.  Shriver  v.  Lynn,  2  How.,  43.  Rorer  Judi- 
cial Sales,  Sec.  56.  Rogers  v.  Dill,  6  Hill,  415.  In  re 
Price,  67  N.  Y.,  233.     In  re  EUison,  5  Johns.  Ch.,  261. 

Harwood,  Ames  &  Kelly ,  and  Mason  &  Whedon,  for 
appellees,  cited :  Milla  v,  Paynter,  1  Neb.,  444.  Miller  v. 
Finn,  1  Neb.,  289.  State  v.  Buffalo  Coimty,  6  Neb.,  461. 
Jennings V.  Simpson,  12  Neb.,  565.  McGavockv.  PoUachy 
13  Neb.,  537.  BryanJt  v.  Estabrook,  16  Neb.,  220. 
Oould  V.  Loughran,  19  Neb.,  392.  MoOormick  v.  Pad-- 
dock,  20  Neb.,  489.  Wash.  Real  Prop.,  3d  Ed.,  478  and 
notes.  Jackson  v.  Dela/ney,  13  Johns.,  N.  Y.,  537.  Free- 
man on  Judgments,  151.  Joyce  r.  McAvoy,  31  Cal.,  274. 
Benson  v.  OUley,  8  O.  S.,  604.  Tyler  In&ncy  and  Cover- 
ture, 52,  172,  289  et  seq. 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  for  the 
purpose  of  setting  aside  certain  conveyances  to  real  estate, 
and  to  remove  from  his  trusteeship  one  John  Hilton,  of  the 
state  of  Iowa,  and  the  appointment  of  another  in  his  stead. 

The  record  in  the  case  is  voluminous,  and  from  the 
transcript  of  the  proceedings  it  is  very  difficult  to  under- 
stand the  exact  condition  of  the  case.  The  amended  peti- 
tion filed  in  the  district  court  is  denominated  an  "Amended 
Bill  in  Equity,"  in  writing  which  the  pleader  has  followed 
the  common  law  form  of  pleading,  styling  the  plaintiffs 
orators  and  indulging  in  the  usual  circumlocution  of 
a  common  law  pleading.  The  district  court  would  have 
been  justified,  upon  its  attention  being  called  to  the  fact, 
upon  a  refusal  of  plaintiff*  to  reform  his  petition,  in 
striking  the  paper  from  the  files  and  requiring  a  petition 
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to  be  filed  which  would  have  conformed  to  the  provisions 
of  the  code. 

The  transcript  contains  a  motion  filed  in  the  district 
court  by  defendants^  by  which  the  district  court  was  asked 
to  strike  out  a  considerable  portion  of  the  amended  peti- 
tion. This  motion  is  quite  lengthy,  containing  ten  counts 
or  numbered  paragraphs,  in  which  the  parts  of  the  peti- 
tion objected  to  are  quoted  at  some  length.  The  transcript 
shows  that  the  motion  was  submitted  to  the  court  and 
sustained  ^^as  to  the  3d,  6th,  6th,  and  10th  paragraphs 
of  said  amended  petition.'^  The  petition  is  not  num- 
bered by  paragraphs,  and  it  is  impossible  for  us  to  know 
whether  the  parts  stricken  out  are  now  copied  into  the 
transcript  of  the  petition  or  not.  We  must  presume 
that  they  are,  for  if  they  were  omitted  there  could  be 
no  necessity  for  the  copy  of  the  motion  which  is  in  the 
record.  But  what  particular  paragraphs  are  referred  to 
is  beyond  the  power  of  any  one  to  say  from  this  record. 

These  observations  are  not  made  for  the  purpose  of 
criticising  the  action  of  counsel  in  the  preparation  of  the 
record,  but  for  the  purpose  of  again  calling  attention  to 
the  very  important  rule  of  practice  which  requires  a  record 
to  contain  nothing  but  what  is  essential  to  a  full  under- 
standing of  the  case.  The  summons  and  return  thereon, 
the  ali<i8  summons  and  return  thereto,  the  demurrers  and 
motions,  with  the  rulings  of  the  court  thereon,  should  all 
have  been  omitted  from  the  record  in  this  court,  no  ques- 
tion being  presented  which  required  them  to  be  included 
in  the  transcript. 

It  appears  that  on  the  26th  day  of  October,  1861,  the 
plaintiff,  Gteorge  H.  Hilton,  executed  and  delivered  to  his 
brother,  John  Hilton,  a  deed  to  a  large  tract  or  body  of 
land  situated  in  Lancaster  county,  in  trust  and  for  the 
benefit  of  George  L.  Hilton,  James  F.  Hilton,  and  Joseph 
B.  Hilton,  in  equal  portions ;  that  at  that  time  James  F. 
and  Joseph  B.  were  infants;  that  on  the  16th  day  of  Sep- 
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tember,  1863,  John  Hilton — ^the  trustee— conveyed  the 
land  to  Alice  B.  Hilton,  who  was  the  daughter  of  George 
H.  Hilton,  and  a  sister  of  the  cestui  que  trusts  named  in 
the  deed  to  John.  This  deed,  while  not  in  form  a  trust 
deed,  was  evidently  intended  as  and  for  a  transfer  of  the 
trust  from  John  to  Alice.    The  deed  was  as  follows : 

^^Know  all  men  by  these  presents,  that  John  Hilton 
and  Margaret  Hilton,  his  wife,  the  John  Hilton  as  trustee, 
as  hereinafter  stated,  of  Madison  county,  state  of  lowa^ 
in  consideration  of  the  sum  of  one  thousand  dollars  in 
hand  paid,  do  hereby  sell  and  convey  unto  Alice  B.  Hil- 
ton, of  Hamilton  county,  and  state  of  Ohio,  the  following 
described  premises  to- wit  :^'  (We  omit  the  description  of 
the  land)  ^^and  being  the  same  premises  conveyed  by 
Greorge  H.  Hilton  to  said  John  Hilton  in  trust,  etc., 
by  deed  dated  26th  October,  1861,  and  we  do  hereby  cov- 
enant to  warrant  and  defend  the  said  premises  against  the 
lawihl  claims  of  ourselves,  and  the  said  Margaret  Hilton 
hereby  relinquishes  all  her  right  of  dower  in  and  to  the 
above  described  premises,  the  said  John  Hilton  herein 
named  conveys  as  trustee  of  Greorge  L,,  Joseph  B.,  and 
James  F.  Hilton." 

This  conveyance  was  evidently  made  for  the  purpose  of 
retaining  the  title  to  the  real  estate  within  the  family  of 
George  H.  Hilton,  the  original  grantor,  and  under  the 
supposed  authority  to  do  so,  conferred  by  the  deed  from 
George  H.  to  John.     That  deed  was,  in  part,  as  follows : 

"Know  all  men  by  these  presents,  that  George  H.  Hil- 
ton, of  Hamilton  county,  Ohio,  in  consideration  of  one 
dollar  and  natural  love,  etc.,  to  him  paid  by  John  Hilton, 
of  Madison  county,  Iowa,  the  receipt  whereof  is  hereby 
acknowledged,  do  hereby  grant,  bargain,  sell,  and  convey 
to  the  said  John  Hilton,  his  heirs  and  assigns  forever,  in 
trust  for  the  benefit  of  my  sons,  George  L.,  James  F.,  and 
Joseph  B.  Hilton,  in  equal  portions.  Said  trustee  having 
authority  to  sell  and  convey  all  or  any  portion  at  any  time 
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or  in  any  way  at  his  discretion,  for  their  benefit,  the  fol- 
lowing described  real  estate,  to-wit,"  etc. 

On  the  22d  day  of  November,  1866,  Alice  B.  Hilton 
oonveyed  the  premises  to  Augusta  Hilton  (a  sister),  and  in 
which  the  land  is  referred  to  as  "being  the  same  premises 
oonveyed  to  the  said  Alice  B.  Hilton  by  John  Hilton, 
trustee  for  George  L.,  James  F.,  and  Joseph  B.  Hilton, 
by  deed  dated  16th  September,  1863,"  ete.  This  deed  was 
made  just  prior  to  the  marriage  of  Alice  to  Mr.  Ducharme, 
by  the  consent  of  Greorge  H.  Hilton,  the  plaintiflF,  and  for 
the  purpose  of  preventing  Ducharme  from  acquiring  any 
interest  in  the  property  by  reason  of  the  title  being  held 
by  his  wife. 

On  the  25th  day  of  August,  1871,  Augusta  Hilton  exe- 
cuted and  delivered  to  George  L.  Hilton,  one  of  the  cestui 
que  trusts,  a  deed  to  the  undivided  two  thirds  of  the  real 
estate  in  trust  for  the  benefit  of  her  two  brothers,  James  F. 
Hilton  and  Joseph  B.  Hilton,  in  equal  portions. 

On  the  16th  day  of  September,  1872,  George  L.  Hilton, 
as  trustee  for  his  two  brothers,  James  F.  and  Joseph  B.,  ex- 
-ecuted  and  delivered  to  Smith  B.  Galey  a  deed  for  the  said 
undivided  two-thirds  interest  in  the  real  estate  in  dispute, 
together  with  a  number  of  other  tracts  or  parcels,  the  con- 
sideration named  in  the  deed  being  $8,000.  Soon  thereafter 
an  action  was  instituted  in  the  district  court  by  James  F. 
Hilton  and  Joseph  B.  Hilton,  as  infants,  by  William  W. 
Dunham,  their  next  friend,  against  John  Hilton,  Alice  Du- 
oharme,  and  Alfred  Ducharme,  her  husband,  Augusta  Hil- 
ton, Geo.  L.  Hilton,  Smith  B.  Galey,  and  Estella  O.  Galey, 
his  wife,  the  purpose  of  which  was  to  set  aside  the  deeds 
from  John  Hilton  to  Alice  B.  Hilton,  and  from  Alice  B.  to 
Augusta,  and  from  Augusta  to  George  L.,  and  from  Greorge 
L.  to  Galey ;  the  title  to  be  declared  in  John  Hilton  as  trus- 
tee, according  to  the  terms  of  the  first  deed ;  or,  that  it  be  de- 
clared to  be  in  George  L.  Hilton  as  trustee,  instead  of  John ; 
or,  that  the  court  appoint  some  person  as  such  trustee  to  take 
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charge  of  the  land  and  sell  the  same  in  such  manner  as  the 
<X)urt  might  direct.  To  the  petition  in  that  case  Graley  filed 
his  answer,  which  we  need  not  notice.  Greorge  H.  Hilton, 
plaintiff  in  this  case,  was  one  of  the  attorneys  for  the 
plaintiffs  in  that  case.  On  the  17th  day  of  September, 
a  stipulation  was  entered  into,  by  which  it  was  agreed  that, 
at  the  next  term  of  court,  a  decree  should  be  entered  by 
consent  that  Galey  should,  within  a  time  to  be  named  by  the 
court,  convey  the  real  estate  to  William  C.  Lincoln,  to  be 
held  by  him  under  the  same  trust  John  Hilton  had  held, 
and  with  the  same  power  of  disposition  as  was  expressed  in 
the  deed  from  George  H.  to  John. 

At  the  next  session  of  the  district  court  this  stipulation, 
signed  by  George  L.  Hilton,  W.  W.  Dunham,  Smith  B. 
Galey,  and  Walter  J.  Lamb,  E.  E.  Brown  and  George  H. 
Hilton  as  attorneys  for  the  plaintiffs,  was  submitted  to  the 
court,  and  the  cause  was  dismissed  in  accordance  with  the 
terms  of  the  stipulation. 

On  the  13th  of  December,  1873,  William  C.  Lincoln 
filed  his  petition  in  the  district  court,  in  which  it  was  al- 
leged that  he  held  the  real  estate  in  trust  for  James  F.  and 
Joseph  B.  Hilton,  infants,  to  the  extent  of  an  undivided 
two-thirds  interest  therein ;  that  their  father,  George  H. 
Hilton,  was  unable  to  maintain  them,  and  that  their  main- 
tenance had  devolved  upon  him,  and  that  he  had  been  re- 
quired to  pay  out  of  his  own  means  the  sum  of  $4,800  in 
defending,  settling,  and  compromising  various  suits  in 
which  the  title  to  the  property  was  involved,  and  that  in 
addition  thereto  the  sum  of  $800  taxes  on  the  real  estate 
would  become  due  on  the  first  day  of  January,  1874,  to 
which  was  added  the  taxes  for  the  year  1871  $761.98,  and 
for  1872  $962.53,  making  a  total  of  $7,065.51,  two-thirds 
of  which,  to-wit,  $4,710.34,  should  be  paid  by  the  infants, 
they  being  the  owners  of  the  undivided  two-thirds  of  the 
real  estate, 

In  addition  to  this,  the  petition  contained  an  exhibit  of 
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the  moneys  paid  for  the  support^  education,  and  mainte^ 
nance  of  the  infants,  amounting  to  $5,408.34. 

It  was  also  alleged  that  the  land  was  unproductive  and 
yielded  no  income,  and  that  George  H.  Hilton,  the  father, 
George  L.  Hilton,  the  only  brother,  Alice  B.  Ducharme, 
Augusta  Hilton,  and  Nora  Lincoln,  their  only  sisters,  and 
W.  W.  Dunham,  the  guardian  ad  litem  of  said  infants,  had 
all  joined  in  a  petition  asking  the  said  plaintiff  to  accept 
the  trust  of  their  property,  provide  for  their  wants,  and 
defend  their  rights,  with  power  to  sell  or  mortgage  the 
whole  or  any  part  of  said  iproperty  as  to  him  might  seem 
best  and  their  necessities  require. 

The  different  conveyances  above  named,  running  from 
George  H.  through  John,  Alice,  Augusta,  George  L.  Hil- 
ton, and  Smith  B.  Galey,  and  to  said  plaintiff  in  trust  for 
said  infants,  were  alleged,  and  a  decree  was  asked  that  the 
title  to  plaintiff  be  confirmed,  and  that  he  be  declared  to  be 
the  owner  in  fee  of  the  remaining  third  of  the  real  estate. 
An  order  was  asked  that  he  be  directed  to  sell  one-half 
the  land  described  in  the  petition,  consisting  of  1^904^^ 
acres,  or  that  in  case  such  sale  could  not  be  made,  that 
he  be  permitted  to  mortgage  the  part  designated,  and  out 
of  the  moneys  received  reimburse  himself  and  pay  the 
debts. 

It  was  also  asked  that  a  decree  be  entered  declaring  and 
stating  the  equitable  as  well  as  the  legal  title  of  the  land 
to  be  in  the  plaintiff,  as  trustee  for  the  infants  named. 

Attached  to  the  petition  as  an  exhibit  was  a  paper,  which 
we  here  copy  in  full. 

"  To  the  Hon.  Geo.  B.  Lake,  judge  of  the  district  court 
of  the  2d  judicial  district,  held  in  and  for  Lancaster  county, 
state  of  Nebraska : 

"Your  petitioners,  Gteo.  H.  Hilton,  GJeo,  L.  Hilton, 
James  F.  Hilton,  Joseph  B.  Hilton,  Augusta  Hilton, 
Alice  Ducharme,  and  Nora  Lincoln,  respectfully  represent 
that  they  are  the  surviving  members  of  the  family  of  Geo. 
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H.  Hilton^  and  the  only  persons  except  the  proposed  trustee 
who  has  any  interest  in  this  application. 

"  That  Geo.  H.  Hilton  is  the  father,  and  original  donor 
of  said  property ;  that  Geo.  L.  is  his  son  and  of  age ;  that 
James  F.,  one  of  the  beneficiaries  is  18  years  of  age,  and 
that  Joseph  B.  is  the  other  and  is  14  years  of  age;  and 
that  Augusta,  Alice  Ducharme,  and  Nora  Lincoln  are  the 
daughters  of  said  Geo.  H.  Hilton  and  sisters  of  James  F. 
and  Joseph  B. 

"  That  your  petitioners  unite  in  representing  and  showing 
to  your  honor  that  Williami  C.  Lincoln,  com.  mch.,  and  of 
the  city  of  Chicago  and  state  of  Illinois,  but  who  expects 
soon  to  become  a  resident  of  Lancaster,  county,  Nebraska, 
is  a  person  in  whose  integrity,  fidelity,  and  financial  ability 
they  all  have  full  confidence  and  trust;  that  he  is  the  hus- 
band of  Nora,  daughter  of  said  Geo.  H.  and  sister  of  said 
beneficiaries. 

"  And  your  petitioners  all  unite  in  praying  your  honor 
to  appoint  •  said  William  C.  Lincoln  trustee  for  the  said 
James  F.  Hilton  and  Joseph  B.  Hilton,  with  all  the  rights, 
powers,  privileges,  and  duties  pertaining  thereto  as  stated 
and  expressed  in  the  original  trust  from  Geo.  H.  Hilton 
to  John  Hilton,  as  fully  appears  by  reference  to  the  deed 
from  said  Geo,  H.  Hilton  to  John  Hilton,  dated  26th  Oc- 
tober, 1861,  recorded  in  the  record  of  deeds  of  Lancaster 
county,  Nebraska,  in  book  "A,"  pages  252,  253,  and  254, 
with  power  to  mortgage  the  said  premises  and  without 
other  conditions  or  restrictions  than  are  contained  in  the 
original  trust. 

"And  your  petitioners  will  ever  pray,  etc. 

"G.  H.  Hilton,  George  L.  Hilton,  Joseph  B.  Hilton, 
Jatnes  F.  Hilton,  Wm.  C.  Lincoln,  Alice  Ducharme, 
Augusta  Hilton,  Nora  Lincoln,  W.  W.  Dunham,  as  next 
friend  of  Jas.  F.  and  Jos.  B.  Hilton, 

"  Petitionei'S, 
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*'  State  of  Nebraska,  1 

Lancaster  County.    /    ' 

"  William  C.  Lincoln,  being  first  duly  sworn,  on  oath 
says,  he  is  one  of  the  petitioners  whose  name  is  subscribed 
to  the  foregoing  petition,  and  that  he  knows  and  is  well 
acquainted  with  the  signatures  of  all  the  persons  signing 
the  same,  and  that  all  the  same  are  in  the  genuine  hand- 
writing of  the  respective  persons  purporting  to  sign  the 
same,  and  that  the  matters  therein  stated  are  true. 

"  Wm.  C.  Lincoln. 

"  Subscribed  in  my  presence  and  sworn  to  before  me 
this  18th  day  of  September,  1873.     . 

"  C.  J.  Green,  J.  PJ' 

It  was  also  admitted  of  record  in  the  trial  of  this  case 
that  the  signatures  attached  to  the  exhibit  above  copied 
were  the  genuine  signatures  of  the  parties. 

A  summons  was  issued  and  personal  service  thereof  had 
upon  James  F.  Hilton,  Joseph  B.  Hilton,  George  L.  Hil- 
ton, and  Nora  M.  Lincoln.  Seth  Robinson,  an  attorney 
of  the  court,  appeared  for  George  H.  Hilton,  Alice  B. 
Ducliarme,  Augusta  Hilton,  and  Nora  M.  Lincoln,  and 
disclaimed  "  all  right,  title,  or  interest  in  the  lands  de- 
scribed in  the  petition,  and  each  and  every  part  thereof." 
He  was  also  appointed  guardian  ad  litem  for  the  infant 
defendants,  and  filed  an  answer  denying  each  and  every 
allegation  of  the  petition. 

A  hearing  was  then  had  before  the  district  court,  which 
resulted  in  the  following  finding  and  order : 

"  And  now  come  the  said  parties  by  their  attorneys,  and 
all  of  the  defendants  except  the  infants  having  filed  a  dis- 
claimer of  all  interest  in  the  subject-matter  of  the  action, 
and  the  infants,  by  Seth  Robinson,  Esq.,  their  guardian  ad 
litem,  having  answered,  this  cause  came  on  to  be  heard  on 
the  petition  and  answer  of  said  infants,  and  the  court, 
after  hearing  the  evidence  offered  and  the  arguments  of 
the  counsel,  do  find  that  the  plaintiff  holds  a  l^al  title  to 
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an  undivided  two-thirds  of  the  following  described  lands^ 
to-wit : 

DBSCRIFTION.  SEC.  TOWNP.       RAMOS       ACRES. 

sjofnwi 14  10  6  80 

se^ofnej 15  10  6  40 

swi  except  40  acres  s'd 2  9  6  120 

sej       "          2      "        2  9  6  140 

swjandsej 11  9  6  320 

wj  of  nei 11  9  6  80 

fiwj  of  nwj 14  9  6  40 

nwiofswj 14  9  6  40 

nej  of  sej 15  9  6  40 

nei 6  8  7  164iV(r 

ei  of  nwj  and  ne  of  sw^ 6  8  7  122^^ 

nwj 18  8  7  nS^\ 

sei  nwi,  ej  of  swj 19  8  7  160 

swj  of  sei  wi  nej  sej  nej 29  8  7  120 

wj  of  sej  and  swj  of  nej 30  8  7  120 

nwjof  nwi 3  7  7 

neiof  nei 4  7  7  164^ 

sej  of  sej 33  8  7 

swj  of  swj 34  8  7 

1904,V(r 
In  trust  for  the  infants  above  named,  and  that  he  is  the 
owner  in  fee  of  the  other  undivided  one-third  of  the 
same ;  that  the  infants  have  no  other  property  except  their 
necessary  wearing  apparel,  and  that  no  revenue  whatever 
is  derived  from  the  real  estate  above  described ;  that  the 
father  of  said  infants  is  a  man  of  but  small  means,  and  is 
unable  to  provide  for  their  support,  education,  and  main- 
tenance ;  that  the  plaintiff  has  already  paid  out  for  neces- 
saries for  said  infants  the  sum  of  $698,  as  follows :  For 
James  F.  Hilton,  $275,  and  for  Joseph  B.  Hilton  $423 ; 
that  the  plaintiff  has  paid  a  certain  mortgage  or  incum- 
brance on  a  portion  of  said  premises  in  favor  of  the  Otoe 
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County  National  Bank,  amounting  to  the  sum  of  $1,683  ; 
that  the  plaintiff  has  necessarily  paid,  laid  out,  and  ex- 
pended in  prosecuting,  defending,  compromising,  and  set- 
tling various  suits  wherein  the  title  to  said  land  was  in 
controversy,  the  sum  of  $3,308  ;  that  the  taxes  now  due 
and  unpaid  on  the  undivided  two-thirds  of  said  premises 
held  by  the  plaintiff  in  trust  for  said  infants  as  aforesaid, 
amounts  to  $1,420. 

"  That  it  is  for  the  best  interest  of  the  infants  that  a 
portion  of  said  lands  be  sold  or  mortgaged  to  raise  the 
money  to  pay  said  taxes  and  discharge  said  indebtedness, 
and  to  provide  means  for  their  future  support,  education, 
and  maintenance. 

"It  is  therefore  re-ordered  and  judged  and  decreed  that 
the  plaintiff,  William  C.  Lincoln,  be  and  he  hereby  is 
authorized  and  empowered  to  sell  not  to  exceed  one-half 
of  the  real  estate  above  described  to  such  person  or  persons 
at  such  time  and  on  such  terms  as  shall,  in  the  opinion  of 
said  Lincoln,  be  to  the  best  interest  of  said  infants,  pro- 
vided the  same  can,  in  the  opinion  of  said  Lincoln,  be  sold 
at  its  fair  value.  And  in  case  the  same  cannot  be  sold  for 
its  fair  value,  then  and  in  that  case  he  is  hereby  author- 
ized and  empowered  to  negotiate  a. loan  of  not  to.exceed 
ten  thousand  dollars,  at  a  rate  of  interest  not  to  exceed 
12  per  cent  per  annum,  and  mortgage  not  to  exceed  one- 
half  of  the  property  above  described  to  secure  the  payment 
of  the  same. 

"And  it  is  further  ordered  and  judged  and  decreed  that, 
before  the  said  William  C.  Lincoln  shall  sell  or  mortgage 
any  portion  of  the  property  above  described,  he  shall  first 
execute  a  bond  to  James  F.  Hilton  and  Joseph  B.  Hilton, 
in  the  sum  of  five  thousand  dollars,  with  good  and  suffi- 
cient surety  or  sureties,  to  be  approved  by  the  clerk  of  this 
court,  conditioned  that  he  will  honestly  and  faithfully  per- 
form the  trust  reposed  in  him  in  reference  to  making  such 
sales  or  loans,  that  he  will  pay  over,  invest,  and  account 
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for  all  moneys  that  shall  be  received  by  him  by  virtue  of 
such  trust,  according  to  the  order  of  any  court  having 
authority  to  give  directions  in  the  premises,  and  that  he 
will  in  all  things  observe  the  orders  and  directions  of  the 
court  in  relation  to  such,  and  upon  compliance  with  such 
conditions  the  bond  shall  be  void,  and  not  otherwise,  and 
file  the  same  in  the  county  clerk^s  office  of  Lancaster 
county. 

"And  it  is  further  ordered  and  judged  and  decreed  that 
out  of  the  moneys  arising  from  such  sale  or  loan,  the  said 
Lincoln  shall  pay — 

"  First,  The  cost  and  expenses  of  this  proceeding. 

"Second,  The  taxes  now  due  on  said  lands. 

"  Third,  He  shall  retain  for  his  own  use  and  benefit  the 
moneys  expended  by  hira  for  said  infants,  and  two-thirds 
of  all  moneys  paid,  laid  out,  and  expended  by  him  to  dis- 
charge the  mortgage  to  the  Otoe  County  National  Bank, 
and  in  prosecuting,  defending,  coraproraising,  and  settling 
all  suitfi  wherein  the  title  to  the  lands  or  any  part  thereof 
have  l)een  in  controversy,  with  interest  at  the  rate  of  12 
jxjr  cent  per  annum  from  the  date  of  such  payment. 

"  Fourth,  The  balance  of  said  moneys  shall  be  invested 
in  good  and  safe  securities,  at  a  rate  of  interest  not  less 
than  ten  per  cent  per  annum,  except  such  portion  as  may 
be  necessary  for  the  immediate  support,  education,  and 
maintenance  of  said  infants." 

The  bill  of  exceptions  also  contains  a  transcript  of  a 
proceeding  instituted  by  William  C.  Lincoln  against  James 
F.  Hilton,  Joseph  B.  Hilton,  Thomas  W.  Lowrey,  James 
F.  Jones,  and  John  M.  Young,  which  is  in  efiect  a  report 
to  the  district  court  by  Lincoln,  showing  his  doings  under 
the  above  order.  As  will  be  hereafter  seen,  this  proceed- 
ing cannot  be  considered  as  affecting  the  rights  of  plaint- 
iff, George  H.  Hilton,  to  his  disadvantage,  for  the  reason 
that  he  was  not  made  a  party  to  it.  But  it  is  competent 
to  be  considered  as  in  his  favor,  for  it  shows  affirmatively 
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that  Lincoln  exceeded  the  powers  granted  by  the  first  order 
in  selling  and  mortgaging  more  of  the  real  estate  than  he 
was  by  that  order  authorized  to  sell  and  mortgage.  How- 
ever, he  was  a  party  to  the  former  proceeding,  and  must  be 
deemed  to  have  consented  to  all  that  was  done  or  author- 
ized to  be  done  therein.  His  rights,  if  any,  to  the  real 
estate,  grow  out  of  his  inheritance  of  the  interest  of 
George  L.  Hilton,  his  deceased  son,  and  one  of  the  cestui 
que  trusts. 

It  appears  that  George  L.  also  signed  the  petition  and 
consented  to  the  proceeding,  and  that  at  that  time  he  had 
attained  his  majority. 

It  next  appears  that  William  C.  Lincoln  and  wife,  on 
the  11th  day  of  August,  1874,  executed  and  delivered  to 
John  Bachman  a  mortgage  on  the  undivided  one-third  of 
the  south  half  of  the  north-west  quarter  of  section  fourteen, 
and  the  south-east  quarter  of  the  north-east  quarter  of  sec- 
tion fifteen,  in  township  number  ten  north,  of  range  six 
east;  and  the  north-east  quarter  of  the  south-east  quarter 
of  section  fifteen,  township  nine  north,  of  range  six  east 
— for  the  purpose  of  securing  the  payment  of  the  sum 
of  $1,500,  due  the  27th  day  of  October,  1876,  with 
interest  thereon  at  the  rate  of  twelve  per  cent  per  an- 
num, and  that  subsequent  thereto,  upon  default  of  pay- 
ment of  the  interest  notes  as  they  matured,  the  mortgage 
was  foreclosed,  and  on  the  5th  day  of  January,  1876,  after 
confirmation  of  sale,  the  sheriff,  by  order  of  court,  executed 
and  delivered  a  deed  to  the  purchaser,  John  Bachman,  for 
the  mortgaged  property,  and  that  on  the  24th  day  of 
March,  1884,  Bachman  and  wife  deeded  to  defendant,  Im- 
hoff,  the  undivided  one-third  interest  in  the  south-east 
quarter  of  the  north-cast  quarter  of  section  fifteen,  town- 
ship number  ten  north,  of  range  number  six.  Other  deeds 
were  executed  to  Imhoff,  by  which  he  claims  to  have  ac- 
quired full  title  to  the  real  estate,  but  as  the  case  stands  in 
this  court  they  need  not  be  noticed.     George  L.  Hilton  is 
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deceased.     He  died  intestate,  without  i&sue,  and  George  H. 
Hilton,  plaintiff,  is  his  father  and  sole  heir. 

John  Baehman  is  deceased,  and  his  widow  and  heirs  at 
law  are  made  defendants. 

A  trial  was  had  to  the  district  court,  which  resulted  in 
a  general  finding  in  favor  of  the  defendants  and  a  dis- 
missal of  the  cause  at  the  cost  of  plaintiffs,  from  which 
they  appeal  to  this  court. 

Pending  the  appeal,  but  before  the  submission  of  the 
cause,  a  motion  was  filed  by  plaintiff  for  leave  to  strike 
out  of  the  petition  certain  parts  thereof  referring  to  the 
alleged  interest  of  James  F.  Hilton  and  Joseph  B.  Hilton 
in  the  real  estate  in  dispute.  The  basis  of  this  motion 
was,  that  the  action  involving  the  interests  of  said  plaintifl* 
was  pending  in  the  United  States  circuit  court  for  the  dis- 
trict of  Nebraska,  between  the  parties  hereto,  at  the  time 
of  the  commencing  of  this  action,  and  that  that  court  still 
retained  jurisdiction  thereof.  The  motion  was  sustained, 
and  that  part  of  the  case,  although  the  said  James  F.  and 
Joseph  B.  Hilton  are  retained  as  plaintiffs,  will  not  be 
considered. 

Plaintiff  George  H.  Hilton  claims  the  undivided  one- 
third  of  the  property  in  dispute,  as  the  heir  at  law  of 
George  L.  Hilton,  deceased.  This  claim  is  based — First, 
upon  the  theory  that  the  trust  reposed  in  John  Hilton  is 
unimpaired  by  the  deeds  through  which  he  sought  to 
divest  himself  of  the  title,  and  second,  that  the  interest  of 
George  L.,  being  a  life  estate,  reverts  upon  his  death  to 
George  H.,  his  father,  the  donor. 

We  have  carefully  examined  the  authorities  cited  in  snj)- 
port  of  this  contention,  and  cannot  so  hold.  The  deed 
from  John  Hilton  to  Alice  was  made  with  tlie  knowledge 
and  consent  of  plaintiff,  and  he  has  recognized  as  valid  the 
conveyances  which  followed.  And  even  were  this  not  the 
case,  he  would  be  bound  by  his  petition,  with  all  other  in- 
terested parties,  hereinbefore  copied,  in  which  the  district 
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court  is  asked  to  appoint  William  C.  Lincoln,  the  then 
holder  of  the  title  under  John  Hilton,  as  tnistee,  with  all 
the  powers  contained  in  the  original  deed  to  John.  And 
we  cannot  see  how  he  can  be  heanl  to  question  the  action  of 
William  C.  Lincoln,  at  least  so  far  as  such  action  is  in  ac- 
cordance with  the  terms  of  his  original  deed  or  the  order 
of  court  granted  upon  his  own  petition. 

The  right  of  Lincoln  to  "sell  and  convey  all  or  any  jjor- 
tion,  at  any  time  or  in  any  way,  at  his  discretion,  for  the 
benefit ''  of  the  cestui  qae  trusts^  as  expressed  in  the  origi- 
nal deed,  was  fully  recognized,  and  in  so  far  as  his  mort^ 
gage  of  the  property  to  Bach  man  is  concerned,  it  could  not 
be  questioned  in  this  proceeding,  even  though  he  was  not 
the  owner  in  his  own  right  of  the  interest  now  claimed  by 
plaintiff. 

But  it  is  contended  that  there  is  no  proof  that  William 
C.  Lincoln  was  the  owner  af  the  undivided  one-third  of  this 
real  estate  at  the  time  of  the  execution  of  the  mortgage  to 
Bachman,  and  it  is  insisted  that  this  portion  of  the  title 
was  not  thereby  encumbered.  We  are  unable  to  find  such 
deed  in  the  record,  but  we  find  that,  in  the  petition  in  the 
case  of  William  C.  Lincoln  against  James  F.,  Joseph  B., 
George  H.  Hilton,  and  others,  it  is  allied  that  Lincoln 
was  the  owner  of  the  two-thirds  interest  in  the  real  estate 
which  he  held  in  trust  for  James  F.  and  Joseph  B.,  the 
conveyance  of  the  real  estate  having  passed  through  George 
H.  Hilton  and  S.  B.  Galey  to  himself.  In  that  action  a 
decree  was  prayed  for  confirming  his  ownership  in  fee  of 
the  one-third  interest  which  plaintiff  George  H.  Hilton 
now  claims.  The  decree  of  the  court  was  in  accordance 
with  the  prayer  of  that  petition,  and  after  a  finding  that 
Lincoln  held  the  title  to  the  undivided  two-thirds  in  trust 
for  James  F.  and  Joseph  B.,  there  was  an  express  finding 
that  he  (Lincoln)  was  "the  owner  in  fee  of  the  other  undi- 
vided one-third"  of  the  land. 

Plaintiff  was  a  party  to  that  action.     He  was  satisfied 
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with  that  decree  at  the  time  it  was  made.  The  court  had 
jurisdiction  over  him,  as  well  as  of  the  subject-matter.  He 
took  no  steps  to  have  the  decree  reviewed,  modified,  or  set 
aside.  All  presumptions  are  in  favor  of  the  regularity  of 
that  proceeding.  We  must  presume  that  the  district  court 
which  rendered  the  decree  did  so  upon  ample  proofs  of 
title,  and  that  the  decree  being  still  in  full  force  is  bind- 
ing, and  settles  the  question  of  title. 

We  deem  it  unnecessary  to  enter  upon  a  discussion  of 
the  action  of  the  district  court  in  excluding  the  deposition 
of  John  Hilton  taken  in  another  cause  as  admissions  un- 
der oath  of  the  want  of  consideration  in  the  deed  from 
him  to  Alice,  and  as  to  the  same  being  a  written  declara- 
tion of  the  original  trust,  for  reasons  which  appear  from 
the  foregoing. 

It  is  next  insisted  that  the  court  was  without  jurisdic- 
tion to  render  a  decree  in  the  foreclosure  proceeding  of 
Bachman  against  Lincoln.  This  is  based  upon  the  fact 
that  service  of  summons  was  made  upon  Lincoln  in  the 
state  of  Illinois,  without  proof  by  affidavit  of  his  non- 
residence.  This  becomes  an  unimportant  question,  for  it 
is  shown  by  the  record  that  he  appeared  in  the  cause  and 
i*esisted  the  rendition  of  a  personal  judgment  against  him 
for  the  deficiency  remaining  after  the  sale  of  the  property, 
and  pleaded  as  a  reason  therefor  his  discharge  in  bank- 
ruptcy. He  also  filed  exceptions  to  the  sale,  and  resisted 
its  confirmation.  This  was  a  general  appearance  and  a 
full  submission  to  and  recognition  of  the  jurisdiction  of 
the  court  over  him.  We  therefore  think  that  the  court 
had  jurisdiction  over  Lincoln,  and  that,  the  judgment 
being  unreversed  and  in  full  force,  it  must  be  treated  as 
final  and  not  subject  to  this  collateral  attack. 

The  decree  of  the  district  court  is  affirmed. 

Decbee  affibmed. 
The  other  judges  concur. 


M    fiO0 

46    «72 
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State,  ex  rel,.  J.  R.  Hanna,  M.  B.  Gearon,  ani> 
J.  R.  Swain,  v.  John  Kavanagh,  P.  H.  Barry, 
AND  A.  L.  Covey. 

Counties:  belocatiok  of  county  seat:  betubns  of  elec- 
tion. A  special  election  was  held  in  G.  connty  for  the  parpoee 
of  voting  npon  the  question  of  relocation  of  the  coantj  seat.  At 
one  of  the  precincts  in  the  connty  sixty  votes  were  cast,  forty- 
seven  of  which  were  in  favor  of  relocation  and  thirteen  ngainst. 
The  returns  of  the  election  officers  were  duly  certified,  sealed, 
and  delivered  to  one  of  the  judges  of  the  election,  to  be  hy  him 
delivered  to  the  county  clerk.  When  delivered  to  the  county 
clerk  the  returns  showed  evidences  of  having  been  opened  and 
resealed.  Upon  being  opened,  it  was  found  by  proof  submitted 
to  the  canvassing  board  that  sixty-one  names  had  been  added 
to  the  poll  list,  the  tally  list  removed  and  a  new  one  substituted, 
showing  one  hundred  and  twenty-one  votes  cast,  the  official 
returns  of  the  officers  obliterated  and  new  ones  substituted, 
showing  that  one  hundred  and  seventeen  votes  had  been  cast  in 
favor  of  the  relocation  and  four  against.  On  proof  of  these 
facts  by  the  election  board  of  that  precinct,  the  canvai^sing  board 
required  the  election  board  to  file  correct  returns,  which  was 
not  done,  and  the  canvassing  board  refused  to  canvass  the  ille- 
gal and  forged  return.  Upon  an  application  for  mandamus  to 
compel  them  to  do  so,  it  was  Held,  That  the  writ  should  be 
denied. 

Original  application  for  mandamus. 

M,  B,  Gearon,  J.  R,  Hanna,  J,  R,  Swaiuy  and  Mar- 
queit,  Deweese  &  Hally  for  relators,  cited  :  McCreary,  Elec- 
tions, Sec.  227.  16  Kan.,  102.  Brightly's  Leading  Cases, 
433,  447,  480.  People  v.  HUliard,  29  111.,  423.  Brewer 
V.  O'Brien,  2  Ind.,  423.     16  Neb.,  262.     17  Id.,  568. 

T,  J.  Doyle,  H.  G.  Bell,  and  W.  R.  Kelly,  for  respond- 
ents Barry  and  Covey. 

Talbot  &  Bryan,  for  respondent  Kavanagh. 

jET.  8,  Sprechcr,  for  interveners. 
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Reese,  Ch.  J. 

This  is  an  application  for  a  mandamus  to  oompel  re- 
spondent, Kavanagh,  county  clerk  of  Greeley  county,  and 
P.  H.  Barry  and  A.  L.  Covey,  who  were  the  canvassers  of 
the  votes  of  an  election  held  in  said  county  on  the  17th 
day  of  January,  1888,  to  re-assemble  and  canvass  the  votes 
of  Spring  Creek  precinct,  within  said  county,  which  it  is 
alleged  they  had  refused  to  do. 

From  the  record  it  appears  that,  prior  to  the  date  named, 
a  special  election  was  ordered  in  said  county,  by  the  county 
commissioners,  for  the  purpose  of  voting  upon  the  question 
of  the  relocation  of  the  county  seat.  The  election  was  held 
in  all  the  precincts  of  the  county  as  required  by  the  order, 
and  the' returns  were  made  to  the  county  clerk.  Barry 
and  Covey  were  called  by  the  county  clerk  as  canvassers, 
and  with  himself  constituted  the  board.  The  poll  books 
from  Spring  Creek  precinct  were  submitted  to  them,  and 
upon  opening  which  it  was  discovered  that  one  hundred 
and  twenty-one  votes  were  returned  instead  of  sixty,  which 
it  had  been  reported  by  rumor  and  otherwise  had  been  ac- 
tually cast.  The  vote,  however,  was  canvassed  and  entered 
upon  the  election  book,  but  before  the  completion  of  the 
canvass,  one  of  the  judges  of  election  from  that  precinct 
appeared  before  the  board  and  declared  by  affidavit  filed 
with  them  that  the  returns  presented  by  him  and  opened, 
were  not  the  returns  made  by  the  election  board,  but  that 
the  footings  had  been  changed  and  a  large  numl)er  of  names 
entered  upon  the  list  of  voters  as  having  voted.  Other 
proofs  were  taken,  sufficient  to  satisfy  the  board  that  the 
returns  canvassed  were  not  the  returns  made  by  the  elec- 
tion board,  although  the  certificates  and  signatures  thereto 
were  in  due  form  ;  they  therefore  erased  the  canvass  from 
the  election  book  and  declined  to  canvass  the  returns  of 
the  vote  of  the  precinct. 
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The  proofs  show  beyond  question  that  at  the  election 
actually  held  in  Spring  Creek  precinct  sixty  votes,  and  no 
more,  were  cast;  that  one  George  DeBord  was  named  as 
the  sixtieth  upon  the  list,  and  was  the  last  person  present 
who  voted  at  that  election ;  that  after  the  close  of  the  polls 
the  returns  were  made  up,  certified,  sealed,  apd  delivered 
to  one  of  the  judges  of  the  election  to  be  returned  to  the 
county  clerk.  The  judge  into  whose  custody  the  returns 
were  given  placed  them  under  the  cushion  of  his  buggj^ 
seat  and  started  toward  Scotia,  the  present  county  seat. 
On  his  way  he  was  joined  by  one  of  the  other  judges,  who 
went  with  him  as  far  as  Greeley  Center,  arriving  about 
noon.  The  returns  were  left  in  the  buggy  during  a  part 
of  the  afternoon,  when  they  were  taken  charge  of  by  the 
other  judge,  who  remained  in  Greeley  Center  until  about 
noon  of  the  next  day,  when  he  went  on  to  Scotia  and  de- 
livered the  returns  to  the  county  clerk.  The  board  of  can- 
vassers observed  before  opening  the  package  that  mucilage 
had  been  freely  used  in  sealing  the  envelope.  Upon  open- 
ing the  envelope  the  poll  book  was  found  apparently  in  due 
form,  but  showing  one  hundred  and  twenty-one  votes  cast. 
Upon  proof  of  the  forgery  being  submitted  to  the  boanl, 
they  requested  the  officers  of  the  election  boaixl  to  certify 
up  true  returns,  which  was  not  done,  and  the  canvass  was 
thereupon  closed.  There  is  no  proof  as  to  when  or  by 
whom  the  forgery  was  committed.  An  inspection  of  the 
poll  book  -shows  clearly  a  change  of  handwriting  after  the 
name  of  the  sixtieth  voter,  Mr.  DeBord,  and  it  also  shows 
erasures  in  the  official  return,  and  an  entry,  "  For  removal 
of  county  seat,  Greeley  Center,  117."  The  one  hundred 
and  seventeen  apparently  written  in  the  same  handwriting 
of  the  names  of  the  sixty-one  voters  added  to  the  list.  The 
erasure  also  appears  in  the  return  of  votes  cast  against  the 
relocation  of  the  county  seat,  and  the  word  "four"  written 
therein.  The  proof  shows  without  contradiction  that,  in 
the  first  entry  the  word  "forty-seven,"  the  true  return, 
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had  been  erased,  but  not  entirely  obliterated.  The  clerks 
of  the  election  testified  that  the  whole  of  the  tally  list  had 
been  removed  and  a  new  tally  list  made,  showing  one  hun- 
dred and  twenty-one  votes  cast,  one  hundred  and  seventeen 
of  which  were  for  Greeley  Center  and  four  against  reloca- 
tion. Opposite  the  tally  list  in  favor  of  removal,  the  words 
"  For  removal  of  county  seat,  Greeley  Center,'^  and  oppo- 
site the  tally  list  against  relocation,  the  words  "Against 
relocation  of  the  county  seat,"  and  "For  county  seat 
at  NWJ  of  NEJ,  section  9,  town  17,  range  12,  Greeley, 
Nebr.,'*  are  written  in  a  very  similar  handwriting  to  that  of 
the  added  names. 

There  is  no  doubt  but  that  the  changes  referred  to  were 
made  by  some  person  having  no  authority  to  make  them, 
without  the  knowledge  of  the  election  officers,  contrary  to 
the  statute,  and  after  the  returns  had  been  sealed  up  and 
transmitted  to  the  county  clerk.  This  must  be  taken  as 
conceded.  The  question  submitted  is,  whether  or  not  the 
canvassing  board  should  be  compelled  to  canvass  the  re- 
turns thus  placed  in  their  hands. 

In  support  of  the  contention  that  the  writ  should  issue, 
it  is  urged  that  the  act  of  canvassing  the  returns  of  elec- 
tion is  simply  ministerial,  and  that  the  canvassing  board 
have  no  authority  to  go  behind  the  returns.  This  we 
think  is  true,  but  they  must  be  genuine  returns  of  the 
election  officers  to  entitle  them  to  be  canvassed.  As  is 
said  in  State  v.  Hill,  20  Neb.,  122:  "All  presumptions 
are  in  favor  of  the  returns,  and  unless  it  is  shown  that  they 
are  fraudulent — not,  in  fact,  returns — it  is  the  duty  of  the 
board  to  canvass  the  vote  so  returned."  But  we  are  not 
aware  of  any  rule  of  law  which  would  require  the  canvass- 
ing board  to  do  more.  The  question  as  to  whether  the 
court  would  require  the  canvassing  board  to  ascertain  and 
canvass  the  true  return  is  not  presented,  and  will  not  be 
considered. 

While  the  duties  of  canvassing  officers  are,  in  the  main, 
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ministerial,  yet  some  degree  of  discretion  must  be  exercised 
by  them  in  the  matter  of  deciding  what  is  and  \yhat  is  not 
the  true  return  of  an  election ;  that  is,  that  the  returns  sub- 
mitted to  them  by  the  election  board  are  genuine.  The  re- 
turns do  not  consist  solely  in  the  certificates  and  signatures 
of  the  election  officers.  Genuine  and  true  returns  consist  of 
the  whole  of  the  election  proceedings  which  are  required 
to  be  entered  upon  the  poll  books  and  tally  list.  "The  list 
of  persons  voting,"  "The  tally  list,"  and  the  "Official  re- 
turns," are  all  as  much  a  part  of  the  returns  of  the  board 
as  their  signatures,  and  if  removed  and  sul)stituted  by  a 
different  poll  list,  tally  list,  and  official  returns,  the  returns 
would  be  no  more  genuine  by  the  signatures  of  the  officers 
being  left  than  though  they  had  been  removed  and  others 
substituted.  Mandamus  will  issue  to  compel  action  when 
the  right  of  the  relator  is  clear.  In  this  case  it  cannot  be 
said  to  be  in  that  condition.  The  alleged  returns  presented 
to  the  canvassing  board  are  a  forgery;  to  canvass  them 
would  be  a  wrong,  the  commission  of  which  the  courts 
will  not  compel.     The  writ  is  therefore  denied. 

Writ  denied. 
The  other  judges  concur. 


J.  F.  Seiberling  &  Co.,  plaintiff  in  error,  v.  John 
Brauer,  defendant  in  error. 

1.  Verdiot.    Upon  an  examination  of  the  testimony,  the  verdict 

of  the  jury  upon  questions  of  fact  is  sustained,  as  not  being  so 
clearly  and  manifestly  against  the  weight  of  the  evidence  as  to 
require  a  reversal  by  the  supreme  court. 

2.  Warranty.     Where  a  reaper  and  binder  was  purchased  under 

a  printed  warranty  to  the  effect  that,  if  properly  managed,  it 
would  cut  one  acre  per  hour  or  ten  to  twelve  acres  per  day  in  a 
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workmanlike  manner,  the  purchaser  being  allowed  to  cat  fiye 
ilcres  on  trial,  and  in  case  anything  proved  defective  due  notice 
should  be  given  to  the  vendor's  agent  and  time  allowed  to  send 
a  person  to  put  it  in  order,  and  that  if  it  did  not  work,  and  the 
fault  was  in  the  machinOi  it  would  be  taken  back,  or  the  defec- 
tive parts  replaced,  or  the  money  paid  for  it  refunded,  it  was 
ffeldf  That  the  instruction  of  the  trial  court  to  the  jury,  in  sub- 
stance, that  if  there  was  a  warranty  and  a  breach  thereof  as 
alleged  in  the  answer,  the  defendant  had  the  right,  within  a 
reasonable  time,  to  return  the  harvester  and  rescind  the  con- 
tract, was  not  error,  it  having  been  fully  proven  by  both  parties 
that  notice  was  given  of  the  alleged  defects,  and  time  allowed 
to  plaintiff  to  put  the  machine  in  order. 

Error  to  the  district  court  for  Pawnee  county.  Tried 
below  before  Broady,  J. 

S.  P.  Davidaony  for  plaintiiF  in  error,  cited :  Gandy  v. 
Pool,  14  Neb.,  101.  DM  v.  Oppenheimer,  9  Id.,  457. 
Sandwich  Mnfg.  Oo.  v.  Feary,  22  Id.,  63.  Aultnian  v, 
Slout,  15  Id.,  586. 

Humphrey  &  Lindsay ,  for  defendant  in  error,  cited : 
Osbom  V.  Rawson,  10  N.  W.  Rep.,  201.  Warder  v. 
Bowen,  17  Id.,  943.  Bartiing  v.  Behrenda,  20  Neb.,  211. 
First  National  Bank  v.  Erickson^  Id.,  585. 

Rebbe,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Paw- 
nee county,  and  was  upon  three  promissory  notes  executed 
by  defendant  to  plaintiff,  representing  a  part  of  the  pur- 
chase price  of  an  Empire  reaper  and  binder  manufactured 
and  sold  by  plaintiff.  The  notes  described  in  the  petition 
ure,  one  for  $85,  due  on  the  first  day  of  January,  1884 
one  for  $85,  due  on  the  first  day  of  January,  1885,  both 
dated  the  16th  day  of  July,  1883,  the  other  for  $37,  due 
on  the  first  day  of  January,  1885,  and  dated  July  30, 
1883. 


512       SUPREME  COURT  OF  NEBRASKA, 

SeiberliDg  v.  Braner. 


A  defense  was  made  to  the  two  first  notes  only.  The 
answer  alleged  the  giving  of  the  notes  for  the  machine 
referred  to,  the  terms  of  a  warranty  of  the  machine  by 
plaintiff  and  a  breach  thereof,  with  the  further  allegation 
that  the  machine  was  improperly  constructed,  would  not 
work,  and  was  absolutely  worthless. 

The  allegations  of  the  answer  were  denied  by  the  reply » 

Trial  was  had  to  a  jury,  which  returned  a  verdict  in 
favor  of  defendant,  upon  his  defense  to  the  two  notes  re- 
ferred to.  Plaintiff  alleges  error,  and  brings  the  case  to 
this  court  for  review. 

The  testimony  shows  that,  in  connection  with  the  salt 
and  delivery  of  the  machine  to  defendant,  plairitiff'a 
agent  delivered  to  defendant  a  printed  warranty,  of  which 
the  following  is  a  copy  : 

"  Warranty. — All  our  Empire  machines  are  war- 
ranted to  cut,  if  properly  managed,  one  acre  per  hour  or 
ten  to  twelve  acres  per  day,  in  a  workmanlike  manneil 
The  purchaser  is  allowed  to  cut  five  acres  on  trial,  and  in 
case  anything  proves  defective,  due  notioe  must  be  given  to 
us  or  our  agent,  and  time  allowed  to  send  a  person  to  put 
it  in  order.  If  it  does  not  work  after  this  and  the  fault 
is  in  the  machine,  it  will  be  taken  back,  or  that  part  which 
proves  to  be  defective  will  be  replaced,  or  the  money  paid 
for  it  refunded.  It  is  also  warranted  to  be  well  made,  of 
good  material,  and,  when  properly  used,  not  liable  to  get 
out  of  order.  Continued  possession  without  giving  notice 
as  above,  will  be  deemed  conclusive  evidence  that  the  ma- 
chine fills  the  warranty. 

"  J.  F.  Seiberling. 

"  (Signed)  J.  C.  Waltmath, 

''AgenC 

The  principal  contention  of  plaintiff  in  error  is,  that 
the  verdict  of  the  jury  is  unsupported  by,  and  is  against 
the  clear  weight  of,  the  testimony.     While  it  is  true  that 
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the  testimony  introduced  by  defendant  in  error  is  some^ 
what  unsatisfactory,  and  that  the  preponderance  seemed  to 
be  in  favor  of  plaintiff  in  error,  yet  we  are  unable  to  see 
that  the  verdict  should  for  that  reason  be  set  aside.  If 
the  testimony  of  defendant  in  error  was  true,  and  of  that 
the  jury  were  the  sole  judges,  there  is  no  doubt  but  that 
the  veixlict  is  correct.  It  is,  in  substance,  that  he  and 
plaintiff  ^s  agent  set  up  the  machine  in  the  afternoon  and 
commenced  cutting  around  a  field  of  grain ;  that  they  had 
gone  three  times  around,  when,  by  reason  of  the  lateness 
of  the  hour  and  threatened  rain,  they  were  compelled  to 
desist;  that  in  that  trial  the  machine  was  unsatisfactory, 
but  upon  the  assurance  of  the  agent  of  plaintiff  in  error 
that  everything  would  be  made  to  work  correctly,  the  set- 
tlement was  made  and  the  notes  given ;  that  upon  the  next 
trial,  after  running  about  half  an  hour  the  machine  broke 
down,  rivets  were  broken  off,  castings  were  l)urst,  and  the 
cog-gearing  having  been  improperly  adjusted  began  to  cut 
and  wear ;  that  the  agent  was  notified  of  the  defects,  and 
a  number  of  efforts  were  made  to  cause  the  machine  to 
work  as  warranted;  that  by  reason  of  the  solicitation 
and  suggestions  of  the  agent  of  plaintiff  in  error,  the  ma- 
chine was  kept  during  the  harvest  and  used  as  best  it 
could  be,  but  that  it  at  no  time  gave  satisfaction  ;  that  it 
was  retained  until  the  commencement  of  the  next  harvest 
by  consent  of  the  plaintiff  in  error,  but  was  finally  re- 
turned ;  that  all  reasonable  efforts  were  made  to  make  the 
machine  comply  with  the  warranty,  but  that  they  all 
failed.  This  is  substantially  all  the  testimony  intro- 
duced by  defendant  in  error,  with  the  exception  of  that  of 
Mr. -Sherman,  who  testified  that  he  saw  the  machine  in 
May  or  June,  of  the  year  1884,  standing  upoh  defendant's 
farm,  and  that  from  his  examination  of  it  he  concluded 
that  it  was  worthless. 

There  is  no  proof  as  to  the  total  amount  of  grain  cut 
by  the  machine ;  neither  is  there  any  testimony  introduced 
33 
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by  defendant  of  those  who  worked  with  it  or  saw  it  work 
•during  time  he  labored  with  it. 

There  is  proof  on  the  part  of  plaintiff  iq  error  that  the 
machine  apparently  worked  well,  and  some  admissions  of 
•defendant  are  given  in  evidence  by  witnesses  called  for 
that  purpose,  but  these  admissions  and  statements  are 
•denied  by  him.  The  whole  testimony  as  shown  by  the 
record  seems  to  be  somewhat  in  favor  of  the  theory 
^vanced  by  plaintiff  in  error  upon  the  trial,  yet  we  cannot 
say  that  the  jury,  before  whom  the  witnesses  were  called, 
have  returned  a  verdict  which  is  so  manifestly  wrong  as 
to  require  a  reversal  of  tlie  judgment. 

Upon  the  trial  plaintiff  asked  the  court  to  instruct  the 
jury  as  follows : 

'^  If  you  find  that  the  defendant  has  testified  falsely  in 
any  material  matter  in  this  controversy,  you  may  entirely 
disregard  his  testimony  as  entirely  unworthy  of  belief," 

This  instruction  was  refused,  and  to  this  refusal  plaintiff 
excepted  and  now  assigns  the  same  for  error. 

It  is  insisted  upon  the  part  of  defendant  in  error  that 
this  instruction  could  have  no  application  to  the  case,  as 
his  testimony  was  not  such  as  to  require  the  submission  of 
an  instruction  especially  applicable  to  him  upon  this  point. 
Without  stopping  to  inquire  as  to  which  of  these  conten- 
tions is  the  correct  one,  we  are  inclined  to  think,  even  in 
the  face  of  a  very  imperfect  transcript,  that  an  instruction 
even  stronger  than  that  asked  by  plaintiff  in  error  was 
given  to  the  jury.  The  latter  clause  of  the  third  instruc- 
tion given  by  the  oourt  upon  its  own  motion,  is  in  the  fol- 
lowii^  language : 

"If  the  jury  find  that  any  witness  has  knowledge  show- 
ing fully  or  any  material  matter  involved  in  this  trial  tliey 
must  entirely  disregard  the  testimony  of  such  witness."  It 
is  impossible  to  make  any  sense  out  of  the  language  here 
used.  We  will  not  believe  that  any  oourt  would  give  it  in 
an  instruction.     The  substance,  and  no  doubt  the  language, 
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in  that  instruction  was,  that  if  the  jury  found  that  anj 
witness  had  knowingly  sworn  falsely  on  any  material 
matter  involved  in  the  trial,  they  should  entirely  disre- 
gard the  testimony  of  such  witness.  There  is  no  doubt  a 
palpable  error  of  the  clerk  in  transcribing  the  instruction, 
and  we  are  the  more  certain  of  this  by  reason  of  the  many 
other  clerical  errors  found  in  the  record.  The  instruction 
having  been  given  substantially  as  asked,  must  be  deemed 
sufficient. 

The  third  contention  of  plaintiff  in  his  brief  is,  that 
the  "district  court  erred  in  giving  the  instructions  given 
on  his  own  motion,  because  the  printed  guarantee  claimed 
to  have  been  given  prescribes  the  extent  of  trial  to  which 
the  purchaser  is  entitled,  and  this  instruction  varies  that 
provision  by  directing  the  jury  that  defendant  had  a  rea- 
sonable time  within  which  to  return  this  machine.^^ 

To  this  we  must  answer.  First,  that  we  find  nothing  in 
the  warranty  which  requires  defendant  to  return  the  ma- 
chine. The  language  of  the  paper  is,  "  If  it  does  not 
work  after  this,  and  the  fault  is  in  the  machine,  it  will  be 
taken  back,  or  that  part  which  proves  to  be  defective- will 
be  replaced  or  the  money  paid  for  it  refunded.  *  *  * 
Continued  possession  without  giving  notice  as  above  will 
be  deemed  conclusive  evidence  that  the  machine  fills  the 
warranty."  It  is  not  denied  but  that  the  machine  was 
retained  for  about  a  year,  and  to  that  extent  there  was 
"  continued  possession,"  but  it  is  contended  that  this  was 
not  "  without  giving  notice,"  as  the  proof  abundantly 
shows  that  notice  was  given  to  the  agents  and  employes  of 
plaintiff  in  error,  when  he  sought  to  repair  the  machine. 
There  is  nothing  in  the  warranty  requiring  the  machine  to 
be  returned  after  the  purchaser  has  cut  five  acres  on  trial, 
in  case  anything  proves  defective,  simply  that  notice  must 
.  be  given  and  time  allowed  to  send  a  person  to  put  it  in 
order.  As  we  have  seen,  this  notice  was  given.  The  in- 
structions referred  to  are  as  follows :  "  2.  The  burden  of 
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proof  is  upon  the  defendant  to  prove  the  defense  he  has 
pleaded  by  a  preponderance  of  the  evidence  in  which  to 
sustain  his  defense  defendant  must  prove  both  the  war- 
ranty and  the  breach  thereof  or  cause  (sic)  material  part  of 
the  warranty  alleged  or  breach  thereof.  If  there  was  a 
warranty  and  a  breach  thereof  as  alleged  in  the  answer, 
the  defendant  had  tlic  right  within  a  reasonable  time  to 
return  the  harvester,  rescind  the  notes  (sic)  and  obtain 
back  his  notes  or  retain  the  harvester  and  set  off  the  (dam- 
ages) caused  by  the  breach  of  warranty,  if  any,  against 
the  amount  of  the  notes  to  the  extent  of  such  damages. 
What  is  a  reasonable  time  in  which  the  right  to  return  the 
harvester  might  be  exercised  (is)  a  question  of  fact  for  you 
to  determine  from  the  circumstances  of  the  case  and  the 
contract  of  the  parties  as  shown  by  the  evidence. 

"  3d.  If  the  warranty  offered  in  evidence  by  defend- 
ant as  a  warranty  was  given  defendant  by  plaintiff  during 
the  negotiations  of  defendant  for  the  purchase  of  the  har- 
vester and  before  the  final  consummation  of  the  sale,  then 
said  warranty  .was  part  of  the  contract  of  sale,  and  the 
obligatory  implied  on  the  parties  by  the  writing  was  ob- 
ligatory on  the  parties  to  the  sale.  How  the  facts  are  as 
to  whether  said  warranty  was  part  of  said  contract  of  §ale, 
are  for  you  to  determine  under  the  above  statement  of  law. 
If  you  fail  to  find  a  warranty,  or  if  you  fail  to  find  a  breach, 
if  there  was  a  warranty,  you  must  find  for  the  plaintiff  for 
the  fiiU  amount  claimed.  But  if  you  find  a  warranty  and 
a  breach  thereof,  as  pleaded  in  the  answer,  then  you  will 
determine  whether  the  defendant's  return  of  the  machine 
was  within  reasonable  time  under  the  requirement  and  con- 
tract of  the  parties,  and  whether  surrounding  circum- 
stance. If  you  find  that  the  return  was  within  a  reasona- 
ble time,  that  would  be  a  complete  defense  to  the  notes 
given  for  the  harvester,  but  if  the  return  was  not  within  a 
reasonable  time  then  he  could  not  set  off  against  the  said 
notes  only  the  damages  by  reason  of  the  breach,  which 
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would  be  the  difference  in  the  value  of  the  harvester  as  it. 
was  warranted  to  be  and  as  it  actual(ly)  was.     If  the  jury 
find  that  any  witness  has  knowledge  showing  fully  or  any 
material  matter  involved  in  this  trial,  they  must  entirely 
disregard  the  testimony  of  such  witness." 

If,  ailer  the  machine  had  been  thoroughly  tried  and 
tested,  it  had  been  found  defective,  and  the  agents  and 
employes  of  plaintiff  in  error  had  been  unable  to  make  it 
work  as  warranted,  defendant  in  error  would  be  entitled  to 
a  reasonable  time  in  which  to  return  it,  if  indeed  a  return 
upon  his  part  was  necessary.  It  is  quite  probable  that 
under  the  provisions  of  the  warranty  quoted,  a  simple 
notice  that  the  machine  did  not  comply  with  the  warranty 
and  would  not  be  retained,  would  be  sufficient. 

From  a  careful  examination  of  the  case,  we  think  the 
judgment  of  the  district  court  should  be  affirmed,  which  is 
done. 

Judgment  affirmed. 

The  other  judges  concur. 


State,  ex  rel.  Thos.   Horn,  A.  Goss,  and  John  27  48o 

McKnight,  v.  J.  C.  Bonsfield,  Mayor,  J.  W.  II?  SttI 

Kerns,  City  Clerk,  Wm.  Mathe>V8on,  M.  Scott,  I  jg  ^ 

Thomas    McKnight,  J.    W.  Darrah,  George  ITm?! 

Berlin,  and  M.  H.  Weller,  Councilmen   of        

THE  City  of  Auburn,  Neb.,  and  M.  F.  Ford. 

1.  Liquors:  license:  appeal.  Where  an  application  is  made 
to  the  city  council  for  a  license  to  sell  intoxicating  liquors,  to  the 
iasnaoce  of  which  a  remonstrance  is  filed,  and  upon  a  hearing  a 
license  is  ordered  to  issue,  it  is  the  duty  of  the  council,  upon 
notice  of  appeal  being  given,  to  withhold  the  license  until 
the  expiration  of  a  sufficient  time  within  which  an  appeal  may 
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be  taken  to  the  district  ooort  by  the  remonstrants.  Where  a 
license  is  issued  and  the  appeal  is  taken,  it  is  the  duty  of  the 
council  to  recall  such  license,  until  the  appeal  is  decided  by  the 
district  court,  and  in  case  of  their  reftisal  mandamus  will  issue 
to  compel  action. 


2.     :    :    .     An  appeal  to  the  district  court  from 

the  decision  of  the  city  council,  under  the  provisions  of  Sec  4, 
Chap.  50,  Compiled  Statutes  of  1887,  is  in  no  sense  a  proceeding 
in  error,  but  is  an  appeal  requiring  a  decision  upon  the  merits 
of  the  case. 

Obiginal  application  for  mandamus. 

(t.  B.  Bevei'idge  and  E,  W.  Thomas,  for  rektors. 

Frank  Martin,  W.  H.  XeUigar,  and  Q.  W.  OomeU,  fop 
respondents. 

Reese^  Ch.  J. 

This  is  an  application  for  a  mandamus  to  respondents, 
the  mayor  and  oouncilmen  of  the  city  of  Auburn,  to  compel 
them  to  sign  and  certify  to  the  district  court  the  evidence 
taken  on  a  hearing  of  an  application  for  a  license  to  sell  in- 
toxicating liquors,  an  appeal  having  been  taken  by  the  re- 
monstrants, and  that  they  be  ordered  to  recall  or  revoke 
the  license  issued  to  respondent.  Ford,  during  the  pend- 
ency of  such  appeal. 

It  appears  from  the  record  that  an  application  was 
made  by  Ford  for  a  license;  that  a  remonstrance  was 
filed;  that,  upon  a  hearing  of  the  application,  a  license 
was  ordered  to  issue;  that,  at  the  same  meeting  at  which 
the  license  was  ordered,  notice  of  an  appeal  was  given, 
but  that  before  an  appeal  could  be  perfected  tlie  license 
was  issued.  There  is  no  doubt  of  the  right  of  the  appel- 
lants to  a  transcript  of  all  the  proceedings,  upon  the  pay- 
ment of  legal  fees  therefor,  and  that  part  of  the  case  will 
not  be  further  noticed. 
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The  real  question  in  the  case  is,  as  to  the  effect  of  an 
appeal  upon  the  license  granted. 

Sec.  4  of  Chap.  50,  Compiled  Statutes  of  1887,  provides 
that,  "On  the  hearing  of  any  questions  arising  under  the 
provisions  of  the  last  two  sections,  any  party  interested 
shall  have  process  to  compel  the  attendance  of  witnesses, 
who  shall  have  the  same  compensation  as  is  now  provided 
by  law  in  the  district  court,  to  be  paid  by  the  party  call- 
ing the  said  witness.  The  testimony  on  said  hearing  shall 
be  reduced  to  writing  and  filed  in  the  office  of  application, 
but  if  any  party  feels  himself  aggrieved  by  the  decision  in 
said  case  he  may  appeal  therefrom  to  the  district  court, 
and  such  testimony  shall  be  transmitted  to  such  district 
court,  and  such  appeal  shall  be  decided  by  the  judge  of  such 
court  upon  said  evidence  alone.'' 

No  appeal  bond  is  required,  and  no  specific  provision  is 
made  by  which  the  decision  of  the  board  can  be  superseded, 
unless  it  is  by  the  simple  act  of  appealing  as  provided  in 
this  section. 

In  Lydick  v.  Komery  13  Neb.,  10,  it  was  held  that  a  stat- 
ute fixing  a  time  within  which  an  appeal  might  be  taken  was 
properly  aft  extension  of  the  time  in  which  to  appeal,  and 
that  an  appeal  from  the  decision  of  the  city  council,  over- 
ruling the  remonstrance  against  the  issuance  of  a  license  to 
sell  liquor,  must  be  taken  immediately  after  the  order  was 
made,  in  order  to  confer  jurisdiction  upon  an  appellate 
court — the  term  "immediately"  being  defined  to  be  as  soon 
as  a  transcript  could,  with  reasonable  diligence,  be  prepared. 
This  holding,  in  the  opinion  written  by  Judge  Maxwkll, 
seems  to  be  based  upon  the  conclusion  that  it  was  essential 
that  the  city  council  should  know  when  an  appeal  had 
been  taken,  the  legitimate  inference  being,  that  the  appeal 
would  suspend  further  action  by  the  council  in  the  matter 
of  the  issuance  of  the  license.  This,  too,  seems  to  have 
been  the  intention  of  the  legislature  in  the  enactment  of  the 
section  above  quoted.     No  provision  is  made  for  a  trial 
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upon  the  introduction  of  new  evidence.  The  testimony 
given  upon  the  hearing  before  the  board  must  be  reduced 
to  writing,  and  the  appeal  decided  by  the  district  court 
upon  such  testimony  alone^  by  the  judge,  without  the  in- 
tervention of  a  jury.  It  was  evidently  the  purpose  of  the 
l^islature  that  no  delay  should  result  from  the  appeal, 
except  such  as  was  caused  by  the  time  intervening  before 
the  next  session  of  the  district  court,  and  that  the  appeal 
should  be  decided  without  any  unnecessary  delay.  The 
appeal  must  serve  as  a  suspension  or  vacation  of  the  decis- 
ion of  the  board,  and  until  decided  by  the  judge  of  the 
district  court  no  action  can  be  taken  by  the  council  or  ap- 
plicant in  the  matter  of  procuring  the  license. 

The  hearing  was  had  before  the  board  on  the  4th  day 
of  June.  At  that  time,  as  shown  by  the  transcript  of  the 
proceedings  before  the  town  board,  the  license  was  granted, 
and  a  motion  was  made  by  the  attorney  for  the  remonstrants 
for  appeal  to  the  district  court,  which  was  declared  out  of 
order,  and  the  board  adjourned. 

On  the  7th  day  of  the  same  month,  and  as  soon  as  a 
transcript  could  be  obtained  from  the  city  clerk,  the  appeal 
was  perfected  and  notice  served  upon  respondents.  The 
license  was  issued  on  the  5th  day  of  June.  On  the  8th 
day  of  the  same  month,  and  while  the  council  was  in  ses- 
sion, relators  requested  respondents  to  recall  the  license, 
pending  the  appeal,  which  they  refused  to  do.  It  there- 
fore seems  that  the  appeal  was  taken  without  delay ;  that 
ample  notice  was  given  to  respondents  and  the  applicants 
of  the  purpose  to  appeal,  but  that,  notwithstanding  such 
notice,  the  license  was  issued  by  the  board  and  accepted  by 
the  applicant. 

It  is  insisted  by  the  counsel  for  respondents  that  the 
appeal  provided  for  by  the  law  governing  the  sale  of  in- 
toxicating liquors  is  more  of  a  proceeding  in  error  than  an 
appeal,  and  therefore  the  judgment  of  the  city  council  could 
not  be  stayed  without  the  filing  of  a  su})ersedeas  bond,  as 
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provided  by  the  law  governing  prooeedings  in  error.  We 
do  not  think  this  can  be  maintained.  It  is  not  a  proceed- 
ing in  error^  either  in  name  or  effect.  It  is,  in  all  its  es- 
sential elements,  an  appeal  from  the  decision  of  the  city 
council  upon  the  evidence  submitted  to  them.  The  cause  is 
resubmitted  to  the  judgment  of  the  district  court  upon  that 
testimony.  Upon  that  testimony  the  judgments  of  the 
council  must  stand  or  fall.  The  cause  is  disposed  of,  not 
upon  any  error  assigned,  but  upon  its  merits.  It  is  urged 
that  by  this  holding  a  serious  wrong  would  be  committed 
upon  the  rights  of  the  applicant;  that  an  appeal  can  be 
taken  by  irresponsible  parties,  the  money  of  the  applicant 
deposited  with  the  treasurer  effectually  locked  up,  and  the 
applicant  deprived  of  its  use.  It  is  true  that  the  license 
shall  not  issue  until  the  license  fee  is  deposited,  but  that 
does  not  necessarily  argue  that  the  money  must  be  depos- 
ited before  the  hearing  of  the  board.  However  that  may 
be,  it  is  not  necessary  here  to  decide,  as  we  adopt  the  lan- 
guage of  Judge  Lake,  in  his  celebrated  and  very  able 
opinion  in  Pleuler  v.  State,  11  Neb.,  547,  that  the  purpose 
of  the  act  in  question  was  'Hhe  r^ulation  of  a  traffic  be- 
lieved by  the  legislature  to  be  pernicious  in  its  effects  upon 
society,"  and  that  no  person  should  receive  a  license  author- 
izing him  to  sell  liquors  until  not  only  the  city  council, 
but  the  judge  of  the  district  court,  where  an  appeal  has 
been  taken,  shall  have  decided  upon  the  evidence  in  the 
case  that  the  applicant  was  entitled  thereto  upon  the 
proo&. 

A  peremptory  writ  will  be  awarded  as  prayed. 

Writ  allowed. 

The  other  judges  concur. 
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M  |gl  AiiFBED  Stump,  plaintiff  in  error,  v.  Richardson 
County  Bank,  Asa  Veach,  and  L.  D.  Ritchie^ 
defendants  in  error. 

Negotiable  Instrument:  principal  and  surety  on  note. 
L.  D.  R.  and  A.  S.,  for  valne,  made  and  delivered  their  joint 
and  several  promissory  note  to  A.  Y.  for  $175,  payable  ninety 
days  after  date.  To  this  note,  in  point  of  fact,  L.  D.  R.  was  prin- 
cipal maker  and  A.  S.  security.  This  note  A.  Y.  endorsed  as 
guarantor  and  had  discounted  at  the  R.  C.  Bank.  The  note  was 
not  paid  at  maturity,  but  was  renewed  for  ninety  days,  the  re- 
newal note  being  signed  by  L.  D.  R.,  A.  S.,  and  A.  Y.,  in  the  or- 
der named.  The  renewal  note  was  not  paid  in  full,  $37.50  only 
being  paid  on  it  by  L.  D.  R.  At  the  request  of  L.  D.  R.  the  bank 
granted  a  further  extension,  the  third  note,  or  second  renewal 
note,  being  signed  by  the  same  parties,  A.  Y.  placing  the  word 
''Security"  after  his  name,  which  was  objected  to  by  A.  S.  and 
the  president  of  the  bank.  In  an  action  by^  R.  G.  Bank  against 
L.  D.  R.,  A.  S.,  and  A.  Y.,  on  the  said  last  mentioned  note,  In 
which  there  was  no  defense  made  to  the  note,  the  only  contention 
being  between  A.  S.  and  A.  Y.  as  to  the  relations  severally  borne 
by  them  to  the  note  in  question,  Hddj  That  the  relationship  in 
which  A.  Y.  and  A.  S.  stood  toward  each  other  in  respect  to  the 
said  note  is  that  of  payee  and  security,  and  not  of  co-surety. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Appelget,  J. 

Edwin  Falloon  and  C,  Gillespie,  for  plaintiff  in  error, 
on  right  of  appeal,  cited:  Points  v.  Jacobin^  12  Kan., 
50.  Clendenning  v,  Crawford,  7  Neb.,  475.  On  surety- 
ship, cited:  Brandt,  Sec.  226.  Bunker  v,  Ban^oriyS  Atl. 
Rep.,  253.  Instruction  No.  3,  erroneous.  Hoiick  v. 
Graham,  6  N.  E.  Rep.,  695.  Warner  v.  Price,  3  Wend., 
397.  Instruction  No.  4.  Story  Eq.  Jur.,  Sec.  493. 
Instructions  7  and  11  asked  for  should  have  been  given. 
Russell  V,  Failor,  1  Ohio  State,  327.  Baogott  v.  Mullen, 
32  Ind.,  332. 
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Frank  Martin,  for  defendant  in  error,  Veach,  cited : 
WUcox  V.  Raben,  38  N.  W.  Rep.,  844.  Brandt  Surety- 
Bhip,  Sec.  226.  Oldham  v.  Broom,  28  Ohio  State,  53. 
MGNaugkton  v.  Partridge^  11  Ohio,  232.  MoKee  v.Ham^ 
tfton,  33  Ohio  State,  14. 

Cobb,  J. 

In  this  case  there  was  no  contention  between  the 
plaintiff  and  the  defendants,  but  only  between  two  of  the 
defendants.  The  cause  was  originally  commenced  before 
a  justice  of  the  peace  on  a  promissory  note.  The  justice 
rendered  judgment  in  favor  of  the  bank,  plaintiff,  and 
against  L.  D.  Ritchie,  as  principal,  and  Alfred  Stump  and 
Asa  Veach,  as  securities,  for  the  sum  of  $145.40  and  costs 
of  suit.  The  defendant,  Veach,  being  dissatisfied  with 
the  judgment,  within  the  statutory  time  gave  an  appeal 
bond  to  the  plaintiff  and  filed  his  transcript  in  the  office 
of  the  clerk  of  the  district  court. 

At  the  next  term  of  the  district  court,  the  defendant. 
Stump,  filed  his  motion  to  dismiss  the  appeal  in  said  cause, 
assigning  the  following  grounds  therefor : 

"  1.  Because  no  appeal  bond  has  ever  been  given  as 
required  by  law. 

"  2.  That  no  appeal  bond  has  ever  been  given  or  signed 
by  defendant.  Stump. 

"  3.  That  no  appeal  bond  has  ever  been  given  to  defend- 
ant, Stump. 

"  4.  Because  defendant,  Veach,  never  filed  any  plead- 
ing or  made  any  issue  in  any  manner  in  this  court,  as  re- 
quired by  law." 

Which  motion  was  by  the  court  overruled.  The  cause 
was  tried  to  a  jury,  which  found  all  the  issues  for  the  plaint- 
iff, and  further  found, "  that  the  defendant,  Alfred  Stump,  is 
primarily  liable  to  plaintiff  for  the  amount  due,  and  that 
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defendant,  Asa  Veach,  is  only  liable  as  surety  upon  the 
&ilure  of  Alfred  Stump  to  pay  the  same,"  etc. 

The  defendant,  Alfred  Stump,  brings  the  cause  to  this 
court  on  error,  and  assigns  seventeen  errors.  These  assign- 
ments are  too  long  to  admit  of  their  being  set  out  here  at 
length,  but  all  the  questions  presented  will  be  considered. 

There  is  a  minor  question  raised  by  the  plaintiff  in 
error,  which  will  be  here  noticed. 

That  no  appeal  was  ever  taken  by  the  defendant,  Stiimp, 
from  the  judgment  of  the  justice,  nor  did  the  defendant, 
Veach,  give  any  appeal  bond  running  to  the  defendant, 
Stump,  neither  had  Veach  filed  any  pleading,  nor  had  any 
issue  been  joined  as  between  Veach  and  Stump.  For 
these  reasons  plaintiff  in  error  contends  that  his  motion  to 
dismiss  Veach's  appeal  should  have  been  sustained  by  the 
district  court. 

From  an  examination  of  the  record,  it  appears  that  the 
appeal  was  regularly  taken.  It  is  true  the  undertaking 
was  not  signed  by  the  defendant.  Stump,  and  was  signed 
by  Veach,  but  need  not  have  been  signed  by  him,  as  its 
execution  by  one  good  and  sufficient  surety  was  all  that 
the  statute  required.  Code,  Sec.  1007.  This  appeal  was 
sufficient  to  bring  the  cause  to  the  district  court,  whether 
the  defendant,  Stump,  desired  it  so  brought  or  not.  The 
cause  being  in  the  district  court,  the  question  of  pleading 
as  between  the  plaintiff  and  defendants,  or  between  the 
two  defendants,  Veach  and  Stump,  was  for  that  court  to 
decide.  Doubtless  had  the  defendant.  Stump,  desired  an 
issue  made  up  between  himself  and  Veach,  and  had  ap- 
plied to  the  court  for  an  order  directing  the  same  to  be 
done,  said  order  would  have  been  granted.  But  the  fact 
tliat  no  pleadings  were  filed,  nor  issue  made  in  said  court, 
in  the  absence  of  any  application  therefor,  is  not  a  sufficient 
ground  for  the  dismissal  of  the  appeal. 

The  case  of  Points  r.  Jacobin,  12  Kansas,  50,  cited  by 
counsel  for  plaintiff  in  error,  was  an  action  for  oontribu- 
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tion  by  one  maker  of  a  promissory  note  against  another, 
and  against  both  of  whom  judgment  had  been  rendered. 
In  that  case  the  court  expressed  the  opinion  that  it  seemed 
to  have  been  settled,  "  that  no  pleading  or  other  formali- 
ties are  required  by  the  code  to  bring  the  question  of  who 
is  principal  and  who  is  surety  before  the  court,  but  simply 
the  production  of  the  testimony  to  make  the  facts  appear. 
Kupfer  V,  Sponhorst,  1  Kan.,  75, 85.  Hose  v.  Madden,  1 
Kan.,  445.  Kelley  v.  Collins,  11  Ohio,  310.  From  this  it 
would  seem  that  in  every  case  where  two  or  more  persons 
are  sued  on  any  written  instrument,  the  question  of  who  is 
principal  and  who  is  surety  is  pending,  for  all  the  pur- 
poses of  this  proceeding,  without  pleadings,  motions,  addi- 
tional summons,  notice,  or  any  other  kind  of  writing 
whatever." 

But  the  main  question  was  presented  by  the  evidence 
on  the  trial  in  the  district  court,  and  is,  whether  the 
defendant,  Veach,  stood  in  the  relation  of  security  to 
Stump,  as  well  as  Ritchie,  upon  the  claim  of  the  plaintiff 
as  against  Ritchie,  Stump,  and  Veach?  There  was  no 
conflict  of  testimony  upon  the  main  question.  It  ap- 
pears from  the  bill  of  exceptions  .that  L.  D.  Ritchie 
applied  to  Asa  Veach  to  rent  certain  pasture  lands  of  him 
in  the  summer  of  1887  ;  Veach  agreed  to  the  application 
for  $175,  if  he  would  give  him  a  good  man  on  the  note, 
as  he  did  not  feel  disposed  to  take  him  alone  for  it. 
Whereupon  Ritchie  procured  Alfred  Stump  to  sign  a  joint 
note  with  him,  payable  to  Asa  Veach,  running  perhaps 
ninety  days.  This  note  Veach  endorsed  as  guarantor,  and 
n^otiated  to  the  plaintiff  in  the  court  below.  Upon  its 
becoming  due,  neither  the  maker  nor  the  guarantor  being 
in  condition  to  pay  it,  a  new  note  was  given,  running 
directly  to  the  bank,  plaintiff,  payable  ninety  days  after 
date  and  signed  by  Ritchie,  Stump,  and  Veach.  Again, 
upon  this  note  falling  due,  the  parties  still  being  unable 
to  pay,  a  third  note  was  given,  signed  by  the  same  parties, 
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for  the  sum  of  $144.80;  the  difference  between  this 
amount  and  that  of  the  second  note  arising  from  the  pay- 
ment of  $37.50  from  the  sale  of  certain  property  of 
Ritchie  by  J.  W.  Holt.  This  note  was  not  paid  at  ma- 
turity, and  is  that  here  sued  on. 

The  main  question  involved  is,  whether  Veach  and 
Stump  were  co-sureties  of  Ritchie,  or  was  Stump  surety 
for  Ritchie,  and  Veach  surety  for  Ritchie  and  Stump? 

Counsel  for  plaintiff  in  error  contend  that  the  giving  of 
the  three  notes  were  separate  and  distinct  transactions;  and 
in  support  of  this  they  urge  that  the  amounts  of  the  notes 
are  different;  but  it  is  apparent  from  the  evidence  that  there 
was  no  difference  of  amounts  of  the  first  and  second  notes, 
and  that  of  the  second  and  third  arose  from  the  payment 
on  the  second  from  funds  of  Ritchie  by  Holt  as  stated. 

It  is  abundantly  shown  from  testimony  that  the  original 
consideration  for  the  indebtedness  was  the  note  by  Ritchie 
and  Stump  to  Veach  for  rent  of  pasture  lands.  This  note, 
though  apparently  executed  by  Ritchie  and  Stump  as  prin- 
cipals, was,  in  fact,  as  appears  from  the  uncontradicted  evi- 
dence, given  by  Ritchie  as  principal  and  Stump  as  surety. 

This  note  was  guaranteed  or  endorsed  by  Veach  to  the 
bank.  For  aught  that  appears,  the  bank  was  entirely 
ignorant  of  the  relationship  of  the  makers  of  the  note  to 
the  transaction,  further  than  that  which  was  of  the  face  of 
the  instrument  itself;  so  that  to  it  Ritchie  and  Stump  were 
the  makers  and  sponsors  of  the  note,  while  Veach  was  the 
payee  and  endorser  or  guarantor. 

It  is  not  contended  that  anything  occurred  prior  to  or  at 
the  first  renewal  to  change  the  relationship  of  the  makers 
and  the  guarantor  or  endorser,  except  that,  as  a  matter  of 
form,  the  second  or  first  renewal  note  was  drawn  directly 
payable  to  the  bank,  and  signed  by  Ritchie,  Stump,  and 
Veach  in  the  order  named.  Before  the  second  or  first  re- 
newal note  became  due,  it  seems  that  Ritchie  had  sold  a 
part  of  his  cattle,  and  according  to  the  testimony  of  Stump, 
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who  was  sworn  as  a  witness  in  his  own  behalf,  Yeach 
€ieemed  to  be  very  much  interested  in  the  note  being  paid, 
and  various  circumstances  are  related  by  him  tending  to 
show  the  interest  taken  by  Veach  in  the  payment  of  the 
note,  but  no  contract  by  or  consideration  to  him,  in  any 
manner  tending  to  change  the  relationship  of  the  parties, 
is  proved  or  attempted  to  be.  Finally  upon  the  note  be- 
coming due,  according  to  the  testimony  of  Stump,  "they 
all  three  went  together  to  the  bank,  and  Ritchie  asked  to 
renew  the  note  six  months,  and  Mr.  Slocum  granted  it, 
provided  that  all  three  would  go  on  the  bank  note,  and  he 
drew  up  the  note,  Ritchie  signed  it,  and  I  signed  it.  Mr. 
Veach  then  put  on  his  glasses  and  went  to  one  side  and 
wrote  his  name,  and  handed  it  back  to  Slocum,  and  started 
out  of  the  door;  Mr.  Slocum  said  something,  and  Mr. 
Veach  said  that  was  the  way  he  would  sign  it;  and  I  said 
if  that  let  Veach  off  of  the  other  note  I  did  not  want  to 
stand  on  the  note  at  all.''  Mr.  Slocum  was  the  president 
of  the  bank.  It  seemed  that  Veach  added  the  word 
security  after  his  name,  to  which  Stump  at  the  time  ob- 
jected as  above.  The  note  was,  however,  retained  by  the 
bank,  and  is  that  sued  on. 

Eleven  instructions  were  asked  for  by  defendant  Stump, 
all  but  three  of  which  were  given ;  those  refused  were : 

"  7th.  That  the  rule  of  law  is,  that  when  from  all  the 
facts  of  the  case  submitted  the  parties  appear  to  be  sureties 
they  will  be  presumed  to  be  co-sureties;  that  the  said  par- 
ties must  be  considered  oo-sureties  unless  a  state  of  facts 
be  shown  to  your  satisfaction  positively,  or  by  legal  in- 
tendment or  implication,  that  these  said  parties,  Veach 
and  Stump,  intended  that,  as  to  Veach,  Stump  should 
stand  in  the  character  of  principal  on  said  note. 

"10th.  That  an  endorsement  and  guarantee  of  pay- 
ment on  back  of  note  by  the  payee,  and  its  sale  for  a 
valuable  consideration  to  a  banking  company,  or  any  other 
party,  by  the  payee  of  the  note,  is  an  independent,  separate 
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contract,  for  which,  on  failure  of  payment  of  the  note,  the 
bank  or  other  party  can  bring  a  separate  suit  against  the 
party  who  sold  and  delivered  them  the  uot^,  without  suing 
the  makers  of  the  note. 

"11th.  That  a  surety  of  a  surety  is  not  entitled  to 
contribution  in  this  action,  and  that  before  Veach  could 
maintain  an  action  against  Stump  he  must  first  have  paid 
the  note  in  controversy,  and  then  he  could  commence  a 
new  action  against  Stump.  You  are  therefore  instructed 
that  this  action  cannot  be  maintained,  and  that  you  must 
find  in  favor  of  defendant.  Stump,  and  against  defendant^ 
Veach."     The  refusal  of  which  is  aligned  for  error. 

The  plaintiff  in  error  assigns  for  errors  the  I.  and  II. 
instructions  given  as  prayed  by  defendant,  Veach,  as 
follows : 

"  I.  That  if  the  jury  believe  from  the  evidence  that 
the  original  debt  was  a  note  from  Ritchie  and  Stump  to 
Veach,  and  that  said  note  was  sold  and  endorsed  by  Veach 
to  the  bank,  and  was  not  paid,  but  to  conform  to  the  usage 
of  the  bank  was  renewed  from  time  to  time,  that  of  itself 
would  not  make  a  new  debt.  The  giving  of  the  renewal 
notes  only  changed  the  evidence  of  the  debt,  but  did  not 
change  the  debt  itself. 

"II.  That  if  the  jury  believe  from  the  evidence  that 
the  original  indebtedness  was  due  from  Ritchie  and  Stump 
on  a  note  to  Veach,  and  that  said  note  has  never  been  paid, 
but  that  the  note  sued  on  is  only  a  renewal  of  the  first  note, 
and  that  the  parties  so  understood  and  intended  it,  then 
your  verdict  should  be  for  the  defendant,  Veach,  as  against 
defendant  Stump." 

Considering  the  seventh  instruction  refused  to  be  given 
by  the  court  below,  it  was  rightfully  refused,  because  even 
if  it  states  the  law  correctly  as  it  might  or  could  arise  un- 
der a  given  state  of  evidence,  it  is  not  applicable  to  the 
evidence  in  the  case  at  bar.  For  in  this  case  the  relation- 
ship of  each  of  the  parties  to  the  original  note  is  clear  and 
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certain;  hence  no  presumption  arises.  There  were  then  no 
facts  before  the  jury  to  show  that  Stamp  and  Veach  were 
co-sureties,  but  on  the  contrary  the  evidence  was  clear  and 
uncontradicted  that  originally  Stump  was  bound  to  Veach 
upon  the  note  as  security  of  Ritchie,  and  no  fact  was  shown 
or  proved  tending  to  change  that  relationship  as  between 
themselves. 

As  to  the  tenth  and  eleventh  instructions,  they  were 
properly  refused,  for  the  reason  that  they  are  clearly  inap- 
plicable to  the  evidence  in  the  case. 

As  to  the  first  and  second  instructions  given  on  the  part 
of  defendant  Veach,  and  excepted  to  by  defendant  Stump, 
they  were  rightfully  given,  as  in  our  opinion  they  fairly 
express  the  law  governing  the  facts,  and  are  applicable  to 
the  testimony  in  support  of  them.  There  can  be  no  doubt 
upon  the  evidence  in  the  case  that  had  Veach  retained  the 
original  note  instead  of  passing  it  to  the  bank,  and  it  had 
not  been  paid  at  maturity,  he  could  have  sued  both  Ritchie 
and  Stump,  and  maintained  a  joint  action  against  them ;  or 
havmg  passed  the  note  to  the  bank,  and  it  not  having  been 
paid  at  maturity,  had  he  then  paid  and'  taken  it  up  he 
would  have  the  same  right  of  action  against  Ritchie  and 
Stump.  The  note  not  being  paid,  but  twice  renewed  by 
the  parties,  and  an  action  being  brought  by  the  bank 
against  Ritchie,  Stump,  and  Veach,  the  question  presented 
is,  what  are  the  rights  of  Veach  and  Stump  as  to  each 
other — Ritchie  making  no  defense?  I  am  of  the  opinion 
that  the  legal  relations  between  Veach  and  Stump,  upon 
the  points  here  presented,  are  those  of  payee  and  surety, 
and  not  that  of  co-surety. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 

34 
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Phillip    Dickerson,  appellee,  v.  Charlotte  P. 

DiCKEESON  ET  AL.,  APPELLANTS. 

L  Husband  and  Wife:  abandonment  by  wifk.  The  plaintiff 
and  defendant  are  husband  and  wife,  and  as  such,  prior  to  the 
year  1836,  had  lived  together  many  years.  In  1883  the  husband 
pos8es<«ed  160  acres  of  land,  on  which  they  resided.  The  wife 
represented  to  him  that,  as  they  had  no  children,  in  case  of  his 
death  the  land  would  descend  to  his  heirs  and  leave  her  with- 
out means  of  8npi>ort.  He  assured  her  that  the  law  was  ample 
to  protect  her  rights,  but  at  her  instigation  and  to  allay  her  fears 
he  conveyed  to  her  through  a  trustee  one-half  of  the  homestead 
aforesaid,  containing  the  house,  orchard,  etc.  In  less  than  three 
years  afterwards  the  wife  abandoned  her  husband  and  removed 
to  another  state.  Held,  That  the  husband  was  entitled  to  a  re- 
conveyance of  the  property. 

%     :    .     A  wife  will  not  be  permitted  to  retain  the  title 

to  real  estate  conveyed  to  her  at  her  instance  by  her  husband 
as  a  provision  for  her  support  in  case  of  his  death,  where,  after 
receiving  such  conveyance,  she  without  sufficient  cause  aban- 
dons him. 

Appeal  from  the  district  court  of  Johnson  county. 
Heard  l>eIow  before  Chapman,  J. 

D.  F.  Osgood,  for  appellants,  contended  that  the  deeds 
showed  upon  their  face  that  the  transaction  was  a  gift.  1 
Devlin  Deeds,  Sec.  11.  Such  gift  is  irrevocable.  Burt  v. 
Jones,  8  N.  W.  Rep.,  93.  Dawson  v.  McFaddin,  34  N. 
W.  Rep.,  338.     Kdlogg  v.  Adams,  8  N.  W.  Rep.,  115. 

8,  P.  Davidson  and  £.  F.  Perkins,  for  appellee,  cited : 
1  Story  Eq.  Jur.,  292.  Taylor  v.  Taylor,  8  How.,  200. 
Boney  t?.  Hollingsworth,  23  Ala.,  698. 

Maxwell,  J. 

The  plaintiff  and  defendant,  Charlotte,  are  husband  and 
wife,  having  been  married  in  1861.     In  1883  the  plaintiff 
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possessed  a  homestead  of  160  acres,  in  Johnson  county,  on 
which  he  and  his  wife  resided.  At  that  time  the  defendant 
stated  to  the  plaintiff  that,  as  they  had  no  children,  the 
land  in  case  of  his  death  would  descend  to  his  heirs,  and 
leave  her  without  a  home  or  means  of  support.  He  as- 
sured her  that  such  would  not  be  the  case,  but  to  relieve 
her  anxiety,  he,  at  her  instance,  conveyed  80  acres  of  said 
land,  containing  the  house,  orchard,  etc.,  to  a  sister  of  the 
defendant  as  trustee,  who  immediately  conveyed  to  the 
defendant. 

In  1886  the  defendant  deserted  the  plaintiff,  and  went 
to  Arkansas  to  reside  with  a  son  by  a  former  marriage, 
and  has  since  continued  to  remain  with  said  son  without 
the  consent  of  the  plaintiff.  The  plaintiff  brought  this 
action  to  obtain  a  reconveyance  of  the  above  land,  and  on 
the  trial  of  the  cause  in  the  court  below  a  deci'ee  was  ren- 
dered in  his  favor,  from  which  the  defendant  appeals. 

So  far  as  appears,  the  plaintiff's  treatment  of  the  defend- 
ant was  the  same  after  the  execution  of  the  deed  as  before, 
and  the  clear  weight  of  the  evidence  is,  that  he  always 
treated  her  kindly.  That  the  deed  was  obtained  by  the 
defendant  from  the  plaintiff  by  reason  of  the  confidence 
which  he  placed  in  her  as  his  wife  is  clearly  shown.  The 
land  was  still  to  be  occupied  as  a  homestead  by  both  of 
them.  The  conduct  of  the  defendant  prior  to  the  making 
of  the  deed  was  such  as  might  reasonably  have  led  the 
plaintiff  to  suppose  that  the  defendant  was  satisfied  with 
her  condition,  and  would  continue  to  reside  with  him  so 
long  as  they  both  should  live,  and  by  reason  of  this  con- 
fidence she  obtained  the  title.  Having  obtained  the  prop- 
erty under  the  implied  agreement  that  the  marriage  relation 
should  continue  to  exist  and  the  parties  reside  together, 
the  defendant  will  not  be  permitted  to  retain  property 
which  she  acquired  from  her  husband  by  deceit  and  impo- 
sition. Had  the  defendant  notified  the  plaintiff  before  the 
execution  of  the  conveyance  that  she  intended  to  desert  him, 
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it  is  very  clear  that  it  would  not  have  been  made.  The 
conveyance  was  not  voluntary,  in  the  sense  that  it  was  ex- 
ecuted as  the  free  will  of  the  plaintiff,  nor  was  it  a  gift. 
Cases  relating  to  such  conveyances,  therefore,  are  not  in 
point. 

A  party  who,  by  means  of  the  confidential  relations  be- 
tween the  parties,  by  deceit  and  imposition  obtains  prop- 
erty of  the  other,  will  be  compelled  in  a  proper  case  by  a 
court  of  equity  to  restore  the  same  to  the  party  injured, 
JIuguenin  v.  Basely,  14  Ves.,  290.  Taylor  v.  Taylor,  8 
How.,  200.  Blandy  v.  Kimber,-  24  Beav.,  148.  Goddard 
V.  Carlisle,  9  Price,  169.  Boney  v,  HoUingstoorth,  23  Ala., 
698, 

The  judgment  of  the  district  court  is  right,  and  is 
affirmed. 

JXWQMJEST  AFFIBKED. 

The  other  judges  concur. 


Thomas  Plummer  and  David  Wibhart,  PLAnrnpra 

IN  ERROR,  V.  E.  J.  ShELLHORN  BT  AL.,  DEFEND- 
ANTS IN  ERROR. 

1.  Pleading:    answer:    bubden  of  pboof.    Where  the  answer 

of  certain  sureties  upon  a  bond  to  secnre  the  fnlfiUment  of  a 
building  contract  contains  a  general  denial,  it  devolves  upon  the 
plaintiffs  to  prove  that  labor  and  material  ftirnished  by  them  to 
complete  the  building  were  within  the  terms  of  the  contract,  and 
necessary  to  its  fulfillment. 

2.  Instructions  set  out  in  the  opinion,  EM,  To  be  erroneons. 

Error  to  the  district  court  for  Pawnee  county.    Tried 
below  before  Broady,  J. 
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/.  K.  Gondy  and  A.  H.  Babcock,  for  plaintiffs  in  error. 

Humphrey  &  Lindsay y  for  defendants  in  error. 

Maxwell,  J. 

The  plaintiffs  herein  are  sureties  of  one  E.  C.  Dailey, 
who  entered  into  a  contract  with  the  defendants  herein,  as 
trustees,  to  erect  a  church  edifice  at  Pawnee  City.  The 
contract  price  for  the  building  was  $4,428,  and  the  plaint- 
iff gave  a  bond,  signed  by  the  plaintiffs,  in  the  sum  of 
$8,800,  conditioned  that  Dailey  should  faithfully  perform 
the  contract.  The  contract  contains  the  following  pro- 
visions: "That  the  said  party  of  the  second  part  does 
hereby  for  himself,  his  heirs,  executors,  administrators,  or 
assigns,  covenant,  promise,  and  agree  to  and  with  the  said 
party  of  the  first  part,  their  successors  or  assigns,  that  he, 
the  said  party  of  the  second  part,  his  heirs,  executors, 
administrators,  or  assigns,  shall  and  will,  for  the  consider- 
ation hereinafter  mentioned,  on  or  before  the  20th  day  of 
October,  a.d.  1883,  well  and  sufficiently  erect,  finish,  and 
deliver,'  in  a  true,  perfect,  and  thoroughly  workmanlike 
manner,  the  brick  church  building  of  the  First  Methodist 
Episcopal  Church  of  Pawnee  City,  Nebraska,  for  the 
party  of  the  first  part,  on  *  *  *  lots  numbers  1,  2,  3, 
and  4,  in  block  number  46,  in  North  Pawnee  City, 
Pawnee  county,  and  state  of  Nebraska,  agreeably  to  the 
plans,  drawings,  and  specifications  prepared  for  said  works 
by  B.  D.  Price,  architect,  and  also  agreeable  to  the  supple- 
mental specifications  prepared  by  the  building  committee 
and  trustees  of  said  church,  to  the  satisfaction  and  under 
the  direction  and  personal  supervision  of  said  trustees  and 
building  committee,  and  will  find  and  provide  such  good, 
proper,  and  sufficient  materials  of  all  kinds  whatsoever  as 
shall  be  proper  and  sufficient  for  the  completing  and  finish- 
ing all  the  said  church  building,  and  other  works  of  the 
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said  building  mentioned  in  the  plans^  specifications,  and 
supplemental  specifications,  and  signed  by  the  said  parties, 
within  the  time  aforesaid,  for  the  sum  of  four  thousand 
four  hundred  and  twenty-eight  dollars.  Building  to  be 
complete  in  every  respect,  excepting  seats,  pulpit,  and  pul- 
pit railing,  glass  for  all  large  windows  in  church,  and  six 
windows  in  tower." 

The  contract  in  full  is  set  out  in  the  petition,  and  judg- 
ment is  claimed  for  $1,247.82. 

The  defendants  below,  in  their  answer,  say  that  they 
refused  to  sign  the  bond  of  Dai  ley  unless  the  words  "  on 
order  of  E.  C.  Dailey,  signed  by  "  were  insertccl  in  the 
contract,  so  that  Dailey,  who  was  considered  somewhat 
unreliable,  should  certify  tlie  amount  due  each  week  for 
labor  and  material  used  in  said  church, ^but  should  not  be 
permitted  to  draw  any  of  the  contract  price  until  the  com- 
pletion of  the  work,  and  that  but  75  per  cent  of  the  con- 
tract price  should  be  paid  for  the  said  work  and  material 
until  said  building  was  completed.  There  are  other  alle- 
gations in  the  answer,  to  which  it  is  unnecessary  to  refer. 
There  is  also  a  denial  of  the  allegations  of  the  petition. 

On  the  trial  of  the  cause  the  jury  returned  a  vei-dict  in 
favor  of  the  plaintiffs  below  for  the  sum  of  $1,1 20.73,  and 
also  answered  certain  special  interrogatories  submitted  by 
the  court. 

Before  the  contract  was  completed,  Dailey  abandoned 
the  work  and  absconded ;  the  condition  of  the  building  at 
the  time  of  such  abandonment  is  described  by  a  witness  as 
follows:  "The  building  was  enclosed  and  floors  were  laid 
and  wainscoting  was  in,  the  wainscoting  was  on,  but  not 
capped,  the  cap  was  to  put  on  yet  and  quarter  round  be- 
low, and  that  was  about  all  done  inside,  that  is  the  car- 
penter work;  the  plastering,  I  think,  was  all  done,  with  the 
exception  of  finishing  at  the  base  with  the  corner  bead." 

The  defendants  in  error  claim  to  have  paid  Dailey,  prior 
to  such  abandonment,  the  sum  of  §3,446.07.     They  also 
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claim  that  they  immediately  notified  the  plaintiffs  in  error, 
and  not  hearing  from  them,  two  days  afterwards  proceeded 
to  employ  mechanics  and  complete  the  building,  at  a  cost 
of  $5,675.82.  None  of  the  vouchers  upon  which  orders 
were  issued  on  the  treasurer  of  the  church  were  offered  in 
evidence.  Nor  do  the  accounts  attached  as  exhibits  show 
that  such  vouchers  or  estimates  were  made.  The  testi- 
mony also  shows  that  two  very  large  bills  for  glass,  pre- 
sumably for  the  windows,  were  charged  to  the  plaintiffs ; 
that  the  carpenter  work  in  putting  up  and  placing  the 
seats  was  also  charged  in  the  carpenter's  bill,  and  that 
certain  changes  were  made  of  which  no  separate  account 
has  been  made. 

It  devolved  on  the  plaintiffs  below,  under  the  issue 
made  by  the  pleadings,  to  prove  that  the  work  performed 
by  them  and  the  material  furnished  in  completing  the 
building  were  within  the  terms  of  the  contract.  This 
they  failed  to  do  as  to  several  items,  which  we  are  unable 
to  separate  from  the  others. 

While  the  jury  were  deliberating  upon  the  verdict, 
they  sent  the  following  inquiry  to  the  court:  "Does  the 
violation  of  a  contract,  without  damaging  the  other  party, 
set  aside  the  contract?"  Whereupon  the  court  instructed 
them  as  follows:  "In  answer  to  this  question  explained 
orally  by  your  foreman,  the  court  instructs  that  the  man- 
ner of  drawing  the  orders  is  not  of  the  substance  of  the 
contract.  The  substance  is  the  paying  of  the  money  on 
the  labor  and  material  that  went  into  the  church,  as  re- 
gards the  plaintiffs'  obligations.  The  defendant  can  not 
complain  in  this  action  on  account  of  the  form  of  the  order 
on  which  any  payment  was  actually  made  by  plaintiffs  on 
labor  or  materials  that  actually  w^nt  into  the  building 
according  to  the  terras  of  the  contract  for  the  erection  of 
the  building." 

What  the  oral  explanation  of  the  foreman  may  have 
been  we  do  not  know,  as  it  does  not  appear  in  the  record. 
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The  instruction,  however,  is  vague  and  indefinite,  and 
not  applicable  either  to  the  issues  or  testimony,  and 
could  not  fail  to  have  been  prejudicial  to  the  plaintiffs 
in  error. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reyebsed  and  hemanded. 

The  other  judges  concur. 


rl(3hard80n  cotjnty,  plaintipp  in  error,  v.  h.  t. 
Hull,  dependant  in  error. 

1.  Counties:  action  against:  claims.  A  cause  of  action 
agaii]flt  a  oonnty,  under  the  provisions  of  section  71  of  the  reve- 
nue act  of  1869  (Gen.  Stats.),  Held,  To  be  a  daim  against  a 
county,  within  the  meaning  of  section  37  of  chapter  18  of  the 
Compiled  Statutes,  and  that  no  action  can  be  maintained  on  such 
daim  other  than  by  presenting  the  same  to  the  county  board  for 
audit  and  allowance. 


2.    '■ — :    :    APPEAL.     The  final  Judgment  of  such  board 

upon  such  claim,  either  for  or  against  the  same,  Held,  To  be  a 
final  acyudication  thereof,  unless  appealed  from. 

8.     :    :    .    The  dismissal  of  an  appeal  from  the 

decision  of  the  county  board  upon  a  claim  presented  to  it,  under 
the  provisions  of  Sec  37,  Chap.  18,  Compiled  Statutes,  Hddj 
To  be  a  final  disposition  of  the  case. 

Error  to  the  district  court  for  Richardson  county. 
Tried  below  before  Appelgbt,  J. 

Edwin  FaHooUy  for  plaintiff  in  error. 

E,  W,  Thomas  and  C  Gillespie,  for  defendant  in  error. 
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Cobb,  J. 

This  action  was  commenced  by  the  defendant  in  error 
in  the  district  court  of  Richardson  county  to  recover  of 
said  county  the  sum  of  $509.43,  which  had  been  paid  into 
the  county  treasury  for  taxes  upon  a  certain  tract  of  land 
not  subject  to  assessment. 

The  petition  alleges  the  wrongful  listing  upon  the  books 
of  said  county  for  taxation,  and  the  levying  of  taxes  thereon 
for  the  years  1871,  1872,  and  1873,  of  the  land  in  ques- 
tion ;  that  the  same  was  sold  to  different  parties  for  the 
taxes  of  1871,  1872,  and  1873,  and  finally  was  sold  to  one 
Charles  Bruin,  at  the  sale  of  December  2,  1875,  for  the 
taxes  of  1874;  that  in  December,  1877,  Bruin  applied  to 
the  treasurer  of  said  county  for  a  tax  deed  and  title  to  the 
property  sold  to  him,  which  was  duly  executed  and  deliv- 
ered by  the  county  treasurer ;  that  subsequently,  on  May 
16,  1881,  said  Bruin,  for  the  consideration  of  $300,  con- 
veyed the  land  to  the  defendant  in  error,  the  plaintiff  be- 
low. On  the  28th  of  June  following,  for  the  perfection 
of  his  title  to  the  land,  the  plaintiff  below  redeemed  the 
same  from  the  several  sales  to  the  said  Bruin,  and  for  such 
redemption  paid  to  the  county  treasurer  $276.68  ;  that  on 
December  15,  1883,  in  an  action  in  the  district  court  for 
the  possession  of  the  land,  wherein  Melissa  A.  Smith,  the 
former  widow  of  Nelson  Wilber,  deeds.,  William  and 
Charles,  sons,  and  Angeline  Bobler,  daughter  of  said  de- 
ceased, were  plaintiffs,  and  Eli  Gray,  grantee  of  the  plaintiff 
below,  by  warranty  deed  to  said  land,  was  defendant,  the 
validity  of  all  the  taxes  levied  for  the  years  1871,  1872, 
1873,  1874,  and  1875  was  an  issue  properly  before  the 
court,  which  found  that  all  of  the  taxes  so  levied  were  void, 
for  the  reason  that  Nelson  Wilbur  was  an  Union  soldier 
in  the  military  service  of  the  United  States  during  the  late 
war  of  the  rebellion,  that  he  lost  his  life  as  such  soldier, 
and  was  then  the  owner  of  said  land,  and  that  the  same  re- 
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mained  the  property  of  his  widow  and  children,  and  the 
only  property  possessed  by  them  in  this  state,  and  that  it 
did  not  exceed  two  thousand  dollars  in  value  during  all 
the  years  of  its  assessment  for  taxes. 

The  defendant  below  answered  by  a  general  demurrer, 
and  specially : 

II.  That  the  plaintiff  should  have  presented  his  claim 
to  the  boaixl  of  county  commissioners,  and  that  it  could 
only  be  brought  to  the  district  court  by  an  appeal  from 
that  board. 

III.  That  the  plainitff  before  commencing  said  action 
had  presented  his  claim  to  said  board,  and  the  same  was 
rejected,  and  being  appealed  to  the  district  court  was  dis- 
missed. 

IV.  By  a  general  denial  of  the  plaintiff's  allegations. 
The  plaintiff  demurred  to  the  answer,  except  the  fourth 

paragraph,  which  demurrer  was  sustained.  The  defendant 
again  amended  its  answer,  making  the  same  defense;  also 
setting  up  that  the  cause  of  action  did  not  accrue  within 
five  years  next  before  the  bringing  of  the  suit.  On  the 
plaintiff's  motion  the  answer,  except  that  of  the  application 
of  the  statute  of  limitation,  was  stricken  out,  for  the  reason 
that  the  same  had  been  considered  and  overruled.  The 
plaintiff  joined  issue  on  the  plea  of  the  statute  of  limitations. 
Trial  was  had  to  the  court,  with  findings  and  judgment  for 
the  plaintiff,  which  the  defendant  brings  up  to  this  court 
on  error. 

Different  questions  are  suggested,  but  it  is  believed  that 
the  case  will  be  found  to  rest  upon  but  one  of  them,  and 
that  the  further  examination  of  the  others  will  not  be 
deemed  necessary. 

This  action  is  against  a  county,  without,  so  far  as  this 
suit  is  concerned,  the  claim  for  the  recovery  of  which  it  is 
brought,  ever  having  been  presented  to  the  board  of  county 
commissioners  to  be  audited  and  allowed,  under  section  37, 
entitled,  "Claims  agtiinst  county — Appeal^'  (Comp.  Stat., 
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188f5, 240),  which  provides  that :  "  Before  any  claim  against 
a  county  is  audited  and  allowed,  the  claimant  or  his  agent 
shall  verify  the  same  by  his  affidavit,  stating  that  the  sev- 
eral items  therein  mentioned  are  ju.st  and  true,  and  the  ser- 
vices charged  therein,  or  articles  furnished,  were  rendered 
or  furnished  as  therein  charged,  and  that  the  amount 
claimed  is  due  and  unpaid  after  allowing  just  credits.  All 
claims  against  a  county  must  be  filed  with  the  county  clerk. 
And  when  the  claim  of  any  porsoii  against  a  county  is  dis- 
allowed, in  whole  or  in  part,  by  the  county  board,  .such  per- 
son may  appeal  from  the  dcH'ision  of  the  board  to  the  district 
court  of  the  same  county,  by  causing  a  written  notice  to  be 
served  on  the  county  clerk,  within  twenty  days  after  making 
such  decision,  and  executing  a  bond  to  such  county,  witli  suf- 
ficient security,  to  be  approved  by  tlu*  county  clerk,  condi- 
tioned for  the  faithful  prosecution  of  such  appeal,  and  the 
payment  of  all  costs  that  shall  be  adjn(lg(Ml  against  the  ap- 
[)ellant.  Upon  the  disallowance  of  any  claim,  it  shall  be 
the  duty  of  the  county  clerk  to  notify  the  claimant,  his 
agcnit,  or  attorney,  in  writing,  of  the  fact,  within  five  days 
after  such  disallowance.  Notice  mailed  within  said  time 
sliall  be  (leenie<l  sufficient." 

The  counsel  for  defendant  in  error  assumes  that  this 
statute  is  not  aj)plicable  to  the  claim,  or  whatever  other 
designation  is  applied  to  the  ciuise  of  action.  This  as- 
•^uniption  is  of  importance,  and  the  question  of  construction, 
raised  by  it,  invited  more  careful  elucidation  by  counsel 
than  seems  to  have  been  bestowed  upon  it. 

Tlie  statute  as  applied  to  accounts  and  claims,  or  demands 
of  that  nature,  has  l)een  heretofore  considercnl  by  this  court 
in  the  reported  cases  of  Brown  r.  Otoe  Count j/,  6  Neb.,  Ill ; 
in  that  of  the  State,  ex  rcL  Clark,  v.  Buffalo  County,  Id., 
454;  and  in  Dixon  County  v,  Barncn,  13  Neb.,  294,  in  all 
of  which  it  was  held,  substantially,  that  the  board  of 
county  commissioners  have  exclusive  original  jurisdiction 
of  claims  due  from  a  county,  and  th:it  the  only  mode  of 
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presenting  an  action  on  such  claims  is  by  appeal  from  that 
decision ;  also,  that  in  the  audit,  adjustment,  and  allow- 
ance, or  disallowance,  of  a  claim  against  a  county,  the 
board  of  county  commissioners  acts  judicially,  and  the 
judgment  of  the  board  is  conclusive  unless  appealed  from, 
as  provided  by  the  statute. 

The  case  of  Nance  v.  Falls  (Myy  16  Neb.,  85,  involved 
the  question  whether  a  claim  against  a  city  of  the  second 
class,  growing  out  of  the  negligence  of  the  city  authorities 
in  allowing  a  dangerous  pool  of  water  to  remain  unen- 
closed within  the  city  limits,  whereby  plaintiff's  intestate 
lost  his  life,  could  be  prosecuted  in  the  district  court  with- 
out having  first  been  presented  to  the  city  council  for  audit 
and  adjustment.  This  court  following  the  precedents  of 
Bradley  v.  Eau  Claire,  14  N.  W.  R.,  10,  Buggies  v. 
Fond  du  Lao,  53  Wis.,  436,  and  KeUey  v.  Madison,  43  Id., 
638,  held  that  the  provisions  of  section  80  of  the  act  re- 
lating to  cities  of  the  second  class  (Comp.  Stat  1885, 149), 
requiring  all  claims  to  be  presented  to  the  city  council  for 
rejection  to  entitle  claimants  to  recover  costs,  did  not  apply 
to  claims  arising  from  tort  This  case  is  cited  by  counsel 
for  defendant  in  error,  but  its  application  to  the  question 
here  involved  is  too  remote  and  lacks  analogy.  Of  our 
cases,  that  nearest  in  point  to  the  case  at  bar  is,  Kaeiser  v. 
Nuckolls  County,  14  Neb.,  277,  also  cited  by  counsel,  and 
wherein  it  was  held  that  to  show  a  county's  liability  to  a 
purchaser  at  tax  sale,  under  section  71  of  the  revenue  act 
of  1869  (Gen.  Stat,  924),  it  must  appear  that  the  sale  is 
deficient,  and  has  failed  through  some  ^'mistake  or  wrong- 
ful act "  of  the  county  treasurer  or  other  officer  of  the 
revenue;  and  that  '^it  is  not  within  the  jurisdiction  of  the 
board  of  county  commissioners  to  determine  whether  the 
mistake  or  wrongful  act "  has  been  committed  or  not.  A 
careful  examination  of  this  case  carries  the  conviction  to 
my  mind  that  the  last  clause  of  the  syllabus  quoted  is  but 
obiter-  dicta,  and  not  applicable  to  the  facts  and  the  law  of 
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the  case;  and  I  am  equally  convinced  that  as  an  abstract 
statement  of  the  law  it  is  an  erroneous  opinion.  In  a 
county  system  of  government  by  commissioners^  the  board 
is  charged  with  all  the  multifarious  duties  of  assessment^ 
levy,  collection,  inspection,  and  disbursement  of  the  reve- 
nue, whether  such  involve  great  or  small  accounts,  and 
whether  the  affairs  considered  were  simple  or  complex  and 
diflScult  of  settlement,  excepting  only  the  ministerial 
duties  of  the  several  county  officers;  and  even  these,  in 
many  regards,  are  within  its  jurisdiction  and  ultimate 
authority. 

Section  71  of  the  revenue  act  then  in  force,  and  in  force 
at  the  date  of  these  transactions,  provides  that,  "when,  by 
mistake  or  wrongful  act  of  the  treasurer,  or  other  officer, 
land  has  been  sold  contrary  to  the  provisions  of  this  act, 
the  county  is  to  save  the  purchaser  harmless  by  paying 
him  the  amount  of  principal  and  interest  to  which  he 
would  have  been  entitled  had  the  land  been  rightfully  sold, 
and  the  treasurer,  or  other  officer,  and  their  sureties,  shall 
be  liable  for  the  amount  on  their  bonds  to  the  county,  or 
the  purchaser  may  recover  the  amount  directly  from  the 
treasurer  or  other  officer  making  such  mistake  or  error.'* 
Gen.  Stat,  924. 

The  proposition  that,  "it  is  not  competent  for  the  board 
of  county  commissioners  to  determine  whether  the 'mistake 
or  wrongful  act'  contemplated  in  this  section  is  committed 
or  not,"  involves  the  paradox  that  the  county  shall  not,  and 
cannot,  do  the  very  act  which  the  statute  plainly  declares 
it  shall  do,  which  is  absurd ;  and  it  involves  the  further 
proposition  that  the  county,  through  its  constituted  author- 
ity, is  powerless  to  act,  and  cannot  act  in  any  such  case 
until  it  shall  be  sued  in  a  court  of  competent  jurisdiction 
and  judgment  rendered  against  it,  which  may  be  perplex- 
ing, inexpedient,  and  unnecessary.  This  I  do  not  believe 
to  be  the  law.  The  reverse  of  the  conclusions  reached  by 
me,  in  the  case  at  bar,  are  expressed  with  much  force  in  the 
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opinion  of  Ch.  Justice  Dixon  in  Stringham  v.  The  Board 
of  Supervisors  of  Winnebago  County ^  24  Wis.,  594.  It  is 
not  my  purpose  to  review  that  opinion,  and  it  is  with  hesi- 
tation that  I  confess  an  inability  to  agree  with  that  decis- 
ion, especially  in  an  opinion  of  such  an  able  jurist,  and  so 
well  characterized  by  his  usual  vigor  and  confidence.  The 
opinion  referred  to  is  chiefly  based  on  the  language  of  the 
granting  clause  of  the  Wisconsin  statutes  respecting  the 
Authority  of  the  county  board  of  supervisors  "to  settle 
and  allow  all  accounts  chargeable  against  the  county." 
Upon  this  language  of  the  law  the  author  of  that  opinion 
finds  authority  for  restricting  and  limiting  the  power  of 
the  board  to  "  the  examination  and  allowance  of  claims  and 
demands  arising  out  of  some  express  or  implied  contract, 
or  of  some  fiduciary  relation."  The  second  clause  of  Sec. 
35,  Chap.  XIII.  of  the  statutes  of  Wisconsin,  provides 
that,  the  board  of  supervisors  of  each  county  of  that  state 
shall  have  power  at  any  legal  meeting  "to  examine  and 
settle  all  accounts  of  the  receipts  and  expenses  of  the 
county;  and  to  examine,  settle,  and  allow  all  accounts 
chargeable  against  such  county,  and  to  issue  county  orders 
therefor."  The  corresponding  provision  of  our  statute  is, 
"to  examine  and  settle  all  accounts  against  the  county,  and 
all  accounts  concerning  the  receipts  and  expenditures  of  the 
county  "  (Sec.  23,  Chap.  18),  which  seems  but  little  broader. 

So  far  as  the  decision  of  the  question  involved  depends 
on  the  construction  and  limitation  of  the  words  of  the 
Wisconsin  statute,  "to  examine,  settle,  and  allow  all  ac- 
counts chargeable  against  such  county,"  I  cannot  distin- 
guish a  narrower  purview  than  that  of  the  words  of  our 
statute,  "  to  settle  all  accounts  against  the  county,  and  all 
accounts  concerning  the  receipts  and  expenditures  of  the 
county." 

The  language  of  either  statute  seems  sufficient  to  confer 
the  power  on  the  county  board  to  hear  and  determine  the 
claim  or  demand  of  a  citizen  against  the  county,  of  what- 
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€ver  nature,  under  contract  or  by  tort,  especially  when  the 
right  of  appeal  is  preserved  as  well  to  the  claimant  as  to 
any  citizen  tax-payer  who  may  feel  aggrieved  by  an  ad- 
verse decision. 

In  the  Wisconsin  case  referred  to,  the  court  cites  with 
approval  the  case  of  Brady  v.  The  Supervisors  of  the 
County  of  New  Yorkj  2  Sand.  (S.  C),  460.  An  examina- 
tion of  that  case  shows  that,  so  far  as  the  question  before  us, 
and  that  in  the  Wisconsin  case,  is  involved,  it  amounts-to 
mere  obiter  dicta.  The  action  was  brought  to  recover  for 
services  as  counsel  for  the  board  of  supervisors,  without 
provision  of  law,  and  the  decision  found  that,  "the  plaint- 
iff must  fail  on  the  ground  that  his  claim  was  a  county 
<3harge,  for  which  no  action  can  be  sustained  against  the 
board  of  supervisors."  The  statute  of  New  York  pro- 
vided that  such  claims  should  be  examined,  settled,  and 
iillowed  by  the  board  of  supervisors,  to  be  audited  by  the 
board,  and  no  provision  for  appeal  or  further  controversy. 
But  there  is  an  essential  difference  in  our  statutes  from 
those  of  Wisconsin  and  New  York.  Their  provisions  are 
.similar,  as  follows,  from  the  Wisconsin  statute,  p.  294 : 

"  Sec.  20.  Whenever  any  controversy  or  cause  of  ac- 
tion shall  exist  between  any  of  the  counties  of  this  state, 
or  between  any  county  and  the  state,  or  an  individual  or 
individuals,  such  proceedings  shall  be  had  for  the  purpose 
of  trying  and  finally  settling  such  controversy,  and  the 
same  shall  be  conducted  in  like  manner  and  have  like 
effect  as  between  individuals  and  corporations. 

"Sec.  21.  In  all  such  actions  or  proceedings  by  or 
against  a  county,  the  name  in  which  the  county  shall  sue 
or  be  sued  shall  be,  The   Board  of  Supervisors  of  the 

county  of ,  but  this  provision  shall  not  prevent  other 

county  oflBcers,  when  authorized  by  law,  from  suing  in 
their  name  of  office  for  the  benefit  of  the  county. 

"Sec.  22.  In  all  legal  proceedings  against  the  board 
of  supervisors,  the  process  shall  be  served  on  the  clerk  of 


544   SUPREME  COURT  OP  NEBRASKA, 

Richardson  County  v.  Hull. 

the  board  ;  and  wherever  such  action  or  proceeding  shall 
be  commenced,  it  shall  be  the  duty  of  the  clerk  forthwith 
to  notify  the  district  attorney  thereof,  and  to  lay  before 
the  board  of  supervisors,  at  their  next  annual  meeting,  all 
the  information  he  may  have  in  regard  to  such  action  or 
proceeding. 

"  Sec.  23.  On  the  trial  of  every  action  in  which  a 
county  may  be  interested,  the  inhabitants  of  such  county 
shall  be  competent  witnesses  and  jurors,  if  otherwise  com- 
petent or  qualified  according  to  law. 

"Sec.  24.  Any  action  in  favor  of  or  against  a  county 
which,  if  prosecuted  by  or  against  an  individual,  could  be 
prosecuted  before  a  justice  of  the  peace,  may  be  prosecuted 
by  or  against  such  county  in  like  manner  before  such  justice. 

"Sec.  25.  In  all  actions  or  proceedings  prosecuted  by 
or  against  counties,  or  by  or  against  county  officers  in  their 
name  of  office,  costs  shall  be  recoverable  as  in  actions  be- 
tween individuals." 

And  both  courts  predicate  largely  on  these  provisions, 
as  showing  the  intention  of  the  legislature  that  counties 
might  be  sued  in  some  class  or  classes  of  actions  the  same  as 
individuals,  and  that,  as  by  virtue  of  other  provisions,  "All 
accounts,  claims,  and  demands,"  should  be  first  presented 
to  the  county  board,  therefore  the  provisions  of  the  statute 
cited  must  refer  to  actions  of  tort,  which  must  be  prose- 
cuted in  court  and  over  which  the  county  board  has  no 
jurisdiction.  Be  this  as  it  may  appear,  our  statute  con- 
tains no  such  provisions,  nor  does  it  refer  to  suits  against 
the  county  in  terms  inconsistent  with  the  requirements  of 
an  appeal  from  the  county  board  of  commissioners. 

I  am  of  the  opinion  that  the  county  board  of  Richard- 
pon  county  had  jurisdiction  to  audit  and  allow  the  claim  of 
the  defendant  in  error,  and  that  his  only  method  of  bring- 
ing it  to  the  district  court  was,  in  presenting  it  to  the 
board,  and  on  the  refusal  to  audit  and  allow  it,  to  have 
brought  it  up  to  the  district  court  by  appeal,  as  provided 
by  law. 
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It  further  follows  that,  having  presented  his  claim  to 
the  board,  and  it  having  been  considered  adversely,  and 
having  appealed  from  that  decision  to  the  district  court, 
and  the  court,  in  due  course  of  judicial  procedure,  having 
dismissed  the  appeal,  that  judgment  is  a  final  disposal  of  the 
suit,  unless  reversed  on  error  in  the  supreme  court. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Reversed  and  remanded. 
The  other  judges  concur. 


Julius  A.  Smith,  plaintipp  in  error,  v.  Harvey  S. 
Groves,  dependant  in  error. 

1.  Eljectinent:  new  trial  on  account  of  newly  discovbbbd 
EVIDENCE.  In  an  action  in  ejectment,  the  plaintiff  relied 
upon  a  title  derived  through  a  conyeyance  from  one  M.  to  him 
prior  to  the  commencement  of  the  action,  it  appearing  by  the 
records  of  the  county  that  M.  was  the  holder  of  the  legal  title- 
The  delendant  in  the  action  claimed  title  to  the  property 
through  a  tax  deed,  followed  by  an  action  to  quiet  title,  upon 
the  part  of  his  grantor,  but  which  deed  was  alleged  by  the 
plaintiff  to  be  void,  and  the  decree  quieting  title  to  have  been 
rendered  without  jurisdiction.  Judgment  was  rendered  in 
favor  of  the  plaintiff.  In  a  proceeding  for  a  new  trial,  under 
section  318  of  the  civil  code,  the  defendant  filed  his  petition, 
alleging,  among  other  things,  newly  discovered  evidence,  to  the 
effect  that  at  the  time  of  the  execution  of  the  deed  from  M.  to 
plaintiff,  M.  had  no  title  to  the  real  estate,  he  having,  prior  to 
that  time,  conveyed  it  to  one  G.,  and  that  the  plaintiff  had 
knowledge  that  M.  claimed  no  interest  in  the  land.  It  was 
JSeldy  That  since  the  plaintiff  was  required  to  recover  upon  the 
strength  of  his  own  title,  and  not  upon  the  weakness  of  that  of 
the  defendant  in  the  action,  the  alleged  newly  discovered  evi- 
dence was  material,  if  true. 
35 
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-3.  New  Trial :  di8cbrtion  of  trial  coubt.  Diligence,  or  the 
want  of  it,  in  discovering  testimony  in  a  particular  case,  de- 
pends in  so  great  a  degree  apon  the  varions  circnmstanoes  con- 
cerning the  parties,  and  the  oonduct  of  the  cause,  which  are 
pecnliarly  within  the  knowledge  of  the  trial  court,  that  its  de- 
termination on  the  matter  of  granting  a  new  trial,  made  in 
view  of  them,  will  rarely  be  disturbed.  Jones  v.  Singleton,  46 
CaL,  92. 

8.     :    .    Facts  considered,  which  are  J7eU,  Sufficient 

grounds  for  the  granting  of  a  new  trial,  within  the  discretion  of 
the  court. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J, 

/.  A.  Smith  and  A.  JET.  Babcock,  for  plaintiff  in  error, 
cited :  HoUingsworth  v.  Flint,  101  U.  S.,  591.  Johnston  v^ 
Jones,  1  Black  (U.  S.),  209.  McCool  v.  Smith,  1  Black 
(U.  S.),  459.  Hardy  v.  Johnson,  1  Wall.  (U.  S.),  371. 
Dawson  v.  Forter,  2  Ohio,  305.  Axtell  v.  Warden,  7  Neb., 
186.  B.  &  Jf.  R.  R.  Co.  V.  Dobson,  17  Neb.,  450.  Sully 
r.  Kuehl,  30  Iowa,  278.  Slack  v.  Wood,  9  Grattan,  40. 
Taiiafetro's  AdmW  v.  Bank,  23  Ala.,  755.  Orozier  v. 
Cooper,  14  111.,  141.  BuOer  v.  VassduU,  40  Cal.,  74. 
Duncan  v,  Lyon,  3  Johns.  Ch.,  356.  Richards  v.  Nuckolls, 
19  Iowa,  555.  .  Carson  v.  Henderson,  8  Pac.  Rep.,  727. 

George  W.  Clark  and  Allen  Beeson,  for  defendant  in 
error,  cited  :  Nolan  v.  Grant,  53  Iowa,  392.  Hoskins  v, 
HaMenback,  14  Iowa,  320.  Ins,  Co,  v.  Granger  et  al., 
62  Towa,  272.  Spears  v.  Mt.  Ayr,  66  Iowa,  721.  Jones 
V.  Singleton,  45  Cal.,  92.  (?cw  Light  Co.  v.  Green  et  al., 
21  la.,  335.     Deeie  &  Co.  v.  McConnells,  15  Iowa,  273, 

Eeese,  Ch.  J. 

This  is  a  proceeding  in  error  to  the  district  court  of 
Gage  county.     The  petition  was  filed  in  that  court,  under 
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the  provisions  of  section  318  of  the  civil  code,  for  a  new 
trial  upon  the  ground  of  newly  discovered  evidence,  which 
•defendant  in  error  could  not  with  reasonable  diligence 
have  discovered  and  produced  at  the  trial.  The  former 
■action  was  in  ejectment,  instituted  by  plaintiff  in  error  for 
the  possession  of  the  east  half  of  the  south-east  quarter  of 
section  number  two,  of  township  number  five  north,  of 
range  number  seven  east,  and  in  which  action  he  was  suc- 
-cessful.  It  appears  from  the  record  that  the  title  of  de- 
fendant in  error  was  based  upon  a  treasurer's  tax  deed 
issued  to  one  Charles  L.  Flint,  and  that  Flint  had  insti- 
tuted an  action  in  the  district  court  of  Gage  county  against 
James  F.  Miller,  who,  by  the  deed  records  of  Gage 
county,  appeared  to  be  the  owner  of  tlie  original  title,  for 
the  purpose  of  quieting  his,  Flint's,  title,  and  that  such 
proceedings  were  had  that,  on  the  first  day  of  November, 
1878,  a  decree  of  said  court  was  rendered  in  accordance 
with  the  prayer  of  the  petition.  After  that  decree  had 
been  rendered,  and  on  the  21st  day  of  July,  1887,  Miller 
executed  a  deed  of  conveyance  to  plaintiff  in  error,  which 
was  duly  recorded  and  upon  which  plaintiff  based  his 
title  in  the  ejectment  proceeding.  Aftier  the  judgment  in 
that  case,  the  petition  in  this  case  was  filed,  in  which  it 
was  alleged,  among  other  things,  that  defendant  in  error 
had  discovered  that,  at  the  time  of  the  execution  of  the 
•deed  from  Miller  to  plaintiff  in  error.  Miller  had  no  title 
to  the  real  estate  in  question,  he  having  conveyed  the  same 
to  one  Frances  D.  Gilchrist,  on  the  3d  day  of  January, 
1876 ;  that  at  the  time  of  the  trial,  defendant  in  error  be- 
ing unacquainted  with  Miller,  who  was  a  resident  of  the 
state  of  Illinois,  did  not  know  that  he  had  parted  with  the 
title  prior  to  his  deed  to  plaintiff  in  error ;  that  the  deed 
to  Gilchrist  was  not  recorded  in  the  records  of  Gage 
county ;  that  he  did  not  know  Miller's  post-office  address, 
and  had  no  knowledge,  suspicion,  or  belief  that  Miller 
was  not  in  fact  the  holder  of  the  legal  title  to  said  land, 
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and  that  after  the  trial  such  facts  came  to  his  knowledge 
as  to  induce  him  to  ascertain  by  correspondence  the  post- 
oflSoe  address  and  residence  of  Miller,  and  that  he  had 
then  learned  for  the  first  time  that  Miller  was  not,  and  did 
not  claim  to  be,  the  owner  of  the  real  estate  at  the  time  of 
the  conveyance  to  plaintiff  in  error,  and  that  plaintiff  in 
error  had,  by  fraudulent  representations,  induced  said 
Miller  to  make  the  deed  to  him  for  the  consideration  of 
$20,  and  which  deed  was  executed  for  the  benefit  of  the 
occupant  of  the  land,  and  for  no  other  purpose. 

Upon  the  trial  to  the  district  court,  the  former  judg- 
ment was  set  aside  and  a  new  trial  granted.  From  this 
decision  plaintiff  brings  the  case  to  this  court  by  proceed- 
ings in  error,  for  review. 

Sioce  in  ejectment  cases  it  is  the  well-settled  law  that  the 
plaintiff  must  recover  upon  the  strength  of  his  own  title 
and  not  upon  the  weakness  of  that  of  his  adversary,  it  is 
quite  apparent  that  the  testimony  claimed  to  have  been 
discovered  would  have  been  material  upon  the  trial,  and  if 
true  it  might  exert  an  important  influence  upon  the  case. 
It  appears  from  the  evidence  of  Miller  that,  at  the  time 
he  executed  the  deed  to  plaintiff  in  error,  he  did  so  upon 
the  belief  that  it  was  for  the  benefit  of  the  equitable 
owner  and  occupant  of  the  land,  who  he  supposed  to  be 
holding  under  the  deed  which  he  had  formerly  executed  to 
Gilchrist,  and  that  plaintiff  in  error  had  suflScient  knowl- 
edge to  put  him  upon  inquiry  which  would  have  led  to  the 
information  that  Miller  claimed  no  interest  in  the  real 
estate.  It  is  shown  by  the  petition  and  evidence  that  de- 
fendant in  error,  upon  ascertaining  the  residence  of  Mi^. 
Gilchrist,  had  procured  a  deed  from  her  to  himself,  and 
had  placed  upon  record  the  deed  executed  to  her  by  Mil- 
ler, as  well  as  the  deed  executed  by  her  to  himself.  But 
we  think  this  part  of  the  case  is  unimportant,  so  far  as  this 
examination  is  concerned,  as  he  acquired  that  title  after 
the  original  trial.     The  principal  questions  submitted  to 
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the  district  court  were,  was  the  discovery,  after  the.  trial, 
that  Miller  had  no  title,  and  to  which  plaintiff  in  error  is 
alleged  to  have  had  knowledge,  material  to  the  trial  of  the 
ejectment  suit,  and  if  so,  whether  this  ground  could  not, 
**  with  reasonable  diligence  have  been  discovered  before  the 
term  at  which  the  trial  was  had?"  As  we  have  seen,  the 
evidence,  if  true,  was  material.  The  remaining  question 
is,  are  sufficient  facts  shown  to  warrant  the  district  court 
in  finding  that  the  evidence  could  not  with  reasonable  dil- 
igence have  been  discovered  before  the  trial  ?  It  is,  we 
think,  a  well-settled  rule  that,  in  cases  of  this  kind,  the 
determination  of  the  district  court  will  rarely  be  interfered 
with,  but  cases  may  arise  in  which  interference  is  neces- 
sary in  order  to  prevent  a  failure  of  justice. 

In  Jones  v.  Singleton,  45  Cal.,  94,  the  supreme  court  of 
California,  in  a  somewhat  similar  case,  says :  "  Diligence, 
or  the  want  of  it,  in  a  particular  case,  depends  in  so  great 
a  degree  upon  the  various  circumstances  surrounding  the 
parties  and  the  conduct  of  the  cause,  which  are  peculiarly 
within  the  knowledge  of  the  trial  court,  that  its  determina- 
tion, made  in  view  of  them,  would  rarely  be  interfered 
with  by  us." 

By  the  granting  of  a  new  trial  another  opportunity  is 
offered  for  a  full  and  fair  investigation  of  the  rights  of  the 
parties,  but  where  a  new  trial  has  been  refused,  it  com- 
pletely closes  the  door  to  further  investigation  and  puts  an 
end  to  the  litigation.  An  appellate  court  will,  therefore, 
scrutinize  much  more  closely  an  order  of  the  trial  court 
refusing  a  new  trial  than  it  will  where  such  new  trial  is 
granted. 

In  White  V.  Poorman,  24  la.,  108,  it  is  said  that  where 
a  new  trial  is  granted  for  the  rcfovery  of  real  property, 
and  it  does  not  appear  that  the  negligence  of  the  unsuc- 
cessful parties  or  tlieir  attorneys  produced  the  result,  al- 
though they  may  not  have  been  without  blame  in  that 
particular,  tiie  supreme  court  will  not  reverse  such  order 
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as  being  an  abuse  of  discretion  conferred  upon  the  district 
court  by  the  code. 

There  was  sufficient  evidence  adduced  upon  the  trial  to 
justify  the  district  court  in  finding,  for  the  purpose  of  this 
action,  that,  so  far  as  the  records  of  Gage  county  affi3rded 
any  light,  Mr.  Miller  was  the  owner  of  the  legal  title  to 
the  property,  and  that  he  had  never  conveyed  it;  that  he 
was  a  stranger  to  defendant  in  error;  that  his  residence 
was  unknown ;  and  that  there  was  nothing  which  would 
lead  defendant  to  believe  otherwise  than  that  Miller  had 
conveyed  the  land  which  he  held.  This  would  be  a  natural 
belief,  since  by  section  127  of  our  criminal  code  it  is  made 
a  felony  for  a  person  to  intentionally  sell  or  convey  real 
estate  without  having  a  title  to  the  same,  where  such  con- 
veyance is  made  with  intent  to  defraud.  There  could  be 
no  presumption  that  Miller,  if  within  this  state  at  the  time 
of  the  sale  of  the  property  to  plaintiff  in  error,  had  vio- 
lated the  law;  the  court  could  therefore  find  that  there 
was  no  such  want  of  diligence  on  the  part  of  defendant  in 
error  as  would  deprive  him  of  a  new  trial.  The  finding  of 
the  district  court  or  the  affirmation  of  such  finding  by  this 
court  can  in  no  way  affect  the  rights  of  the  parties  upon  the 
future  trial,  hut  extends  only  to  the  exercise  of  that  dis- 
cretion which  is  vested  in  the  district  court,  of  granting 
new  trials  in  furtherance  of  justice  upon  such  evidence  as- 
may  be  produced  thereon. 

The  judgment  of  the  district  court  is  affirmed. 

JUPGHEKT  APFIBICED. 

The  other  judges  concur. 
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Moses  B.  Wisdom,  plaintiff  in  error,  v.  Ann  E.  IfJ  SS' 

Wisdom,  defendant  in  error. 

Divorce:  poweb  of  ooubt  to  set  aside  decree.  Courts  of 
general  Jarisdiction  have  power  to  set  aside  or  vacate  decrees  of 
divorce  after  the  term  at  which  the  decree  was  rendered,  when 
obtained  by  fraud. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

Burke  &  ProiUy  for  plaintiff  in  error,  cited :  Basoom 
V.  Bascom,  7  Ohio,  466.  Pariah  v.  Pariah,  9  Ohio  St. 
534.  Bingham  v.  Miller,  17  Ohio,  445.  McJunkin  v. 
McJunkin,  3  Ind.,  30.  Greene  v.  Greene,  2  Gray,  366. 
GUruth  V.  GUruth,  20  Iowa,  225.  Lewis  v.  Lewia,  15 
Kan.,  181.     (yOonnell  v.  (yChnneU,  10  Neb.,  390. 

-B.  W,  Sabin,  for  defendant  in  error,  cited :  Adama  v. 
Adama,  51  N.  H.,  388.  Edaon  v.  Edaon,  108  Mass.,  590. 
Johnson  v.  Coleman,  23  Wis.,  452.  AUen  v.  MacClellan, 
12  Penn.  St.,  328.     Maxwell  PI.  and  Pr.,  748. 

Reese,  Ch.  J. 

Plaintiff,  by  her  guardian  and  next  friend,  filed  her  pe- 
tition in  the  district  court  of  Gage  county,  in  which  she 
alleged,  in  substance,  that  she  was  a  resident  of  Colfax, 
Taylor  county,  state  of  Iowa,  where  she  had  resided  more 
than  twenty  years  last  past;  that  on  the  9th  day  of  Septem- 
ber, 1857,  she  was  the  lawful  wife  of  defendant,  and  had 
live<l  and  cohabited  with  him  as  such  from  said  date  until 
about  the  first  day  of  March,  1881 ;  that  aboqt  said  time  he 
willfully  deserted  her,  without  cause,  and  has  not  lived  with 
her  since  that  time;  that  on  the  27th  day  of  November, 
1882,  by  the  judgment  of  the  circuit  court  for  Taylor 
county,  in  said  state,  she  was  adjudged  to  be  of  unsound 
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mind,  and  that  Virgil  Chipman  was  duly  appointed  her 
guardian^  which  relation  he  still  sustained  to  her ;  that  de- 
fendant, Moses  B.  Wisdom,  after  having  so  deserted  her, 
came  to  Gage  county,  in  this  state,  and  after  living  in  said 
county  for  a  time,  and  without  the  knowledge  of  plaintiff^ 
or  her  guardian,  in  the  month  of  August,  1883,  instituted 
proceedings  in  the  district  court  of  said  county  for  the 
purpose  of  obtaining  a  divorce  from  her,  on  the  ground 
that  she  had  deserted  him  and  had  been  willfully  absent 
from  him  for  more  than  two  years,  and  that  on  the  13th 
day  of  February,  1884,  he  did  obtain  from  the  said  court 
a  decree  of  divorce  upon  the  ground  named ;  that  she  had 
no  actual  notice  whatever  of  the  pendency  of  said  suit, 
nor  was  there  either  actual  or  constructive  notice  given 
her  thereof  sufficient  to  confer  upon  said  court  jurisdiction 
to  render  such  decree;  that  the  decree  was  fraudulently 
obtained  by  defendant,  and  the  ground  alleged  in  said  pe- 
tition was  untrue,  she  never  having  deserted  him,  and  that 
he  had  no  legal  or  equitable  ground  upon  which  to  ob- 
tain such  decree;  that  instead  of  his  charge  of  desertion 
being  true,  he  had,  without  any  ground  whatever,  de- 
serted her,  and  that  she  at  the  time  of  filing  her  petition 
resided  in  the  same  place  where  she  resided  at  the  time 
of  said  alleged  desertion;  that  in  the  year  1880,  while  de- 
fendant was  living  with  plaintiflF  in  their  dwelling-house, 
which  was  owned  by  him,  and  while  his  family  consisted 
of  the  plaintifiF  and  eight  children,  he  became  enamored  of 
one  Sarah  E.  Knox,  who  is  made  defendant,  who  was  a 
married  woman,  residing  with  her  husband  and  family  of 
five  or  six  children,  within  a  quarter  of  a  mile  of  the  res- 
idence of  plaintiff  and  defendant,  and  that  the  said  Sarah 
E.  Knox  reciprocated  the  amorous  advances  of  defendant, 
and  that  they  maintained  adulterous  relations  with  each 
other  for  some  time  prior  to  defendant's  departure  for 
Nebraska;  that  about  the  year  1881  they  entered  into  a 
fraudulent   conspiracy  to  leave   their  families  and  go  to 
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Nebraska,  intending  to  stay  sufiBciently  long  in  said  state 
to  obtain  each  a  divorce  and  then  become  married  to  each 
other;  that  in  pursuance  of  said  design  and  conspiracy, 
they  left  their  families  in  Iowa  and  came  to  Gage  county, 
in  this  state,  and  on  the  6th  day  of  August,  1883,  defend- 
ant, Moses  B.  Wisdom,  commenced  his  divorce  proceed- 
ings in  the  district  court  of  said  county ;  that  on  the  14tli 
day  of  November  of  the  same  year  Mrs.  Knox  instituted 
like  proceedings  for  a  divorce  from  her  husband;  that 
Moses  B.  Wisdom  obtained  his  decree  of  divorce  on  the 
13th  day  of  February,  1884,  and  Mrs.  Knox  obtained  hers 
on  the  15th  day  of  the  same  month  and  year,  and  that  im- 
mediately after,  and  on  the  said  15th  day  of  Februaiy, 
1884,  a  marriage  license  was  procured  and  tliey  were  mar- 
ried, and  that  ever  since  said  time  they  fraudulently  held 
themselves  out  to  the  world  as  husband  and  wife;  that  the 
adulterous  relations  existing  between  said  defendants  at  the 
time  of  their  departure  from  Iowa  were  continued  in  this 
state,  from  the  time  of  their  arrival  to  tlie  time  of  the  filing 
of  the  petition ;  that  at  the  time  of  the  pretended  decree  of 
divorce  of  defendant,  Moses  B.  Wisdom,  from  plaintiff,  that 
plaintiff  was  and  for  a  long  time  prior  thereto  had  been  of 
unsound  mind ;  that  she  was  then  and  ever  since  has  been 
under  the  protection  of  a  guardian,  all  of  which  was  well 
known  to  defendants  at  the  time  of  their  pretended  mar- 
riage; that  she  is  now  living  with  one  child  and  without 
sufficient  income  to  support  herself  and  child,  and  that  at 
the  time  of  his  pretended  divorce  defendant,  Moses  B.  Wis- 
dom, was  worth  at  lca.«*t  the  sum  of  $15,000  in  property; 
that  no  children  have  been  born  unto  defendants,  Moses  B. 
Wisdom  and  Sarah  E.  Knox.  The  prayer  of  the  petition 
was  that  the  pretended  decree  of  divorce  procured  by  the 
-defendant,  Moses  B.  Wisdom,  against  plaintiff,  be  opened, 
and  that  she  be  permitted  to  file  her  answer  in  said  divorce 
proceedings,  setting  up  the  true  facta  alleged  in  her  peti- 
tion, and  also  to  allow  her  to  establish  her  just  rights  as  to 


554       SUPREME  COURT  OF  NEBRASKA, 

Wisdom  V.  Wisdom. 

the  allowance  of  alimony,  and  that  Sarah  E.  Knox  be 
made  defendant  and  required  to  answer,  showing  any  equi- 
ties she  might  have  growing  out  of  said  pretended  mar- 
riage, and  for  general  relief. 

To  this  petition  defendants  severally  demurred.  The 
demurrer  of  Moses  B.  Wisdom  was  upon  three  grounds,  as 
follows:  "First — The  court  has  no  jurisdiction  of  the 
person  of  defendant.  Second — There  is  a  defect  of  parties 
plaintiff.  Third — That  said  petition  does  not  state  a  cause 
of  action  against  defendant  and  in  favor  of  plaintiff." 

This  demurrer  was  overruled  by  the  court,  and  the  de- 
fendant, declining  to  answer  further,  elected  to  stand  upon 
his  demurrer,  whereupon  the  decree  of  divorce  was  set 
aside,  that  plaintiff  might  make  her  defense;  to  all  of 
which  defendant  excepted.  He  now  alleges  error  in  this 
court,  and  seeks  a  review  by  proceedings  in  error. 

It  is  contended  by  plaintiff  in  error  that  the  proceedings 
in  the  district  court  were  instituted  under  the  provisions  of 
sectioi^  602  of  the  civil  code.  This  section,  so  far  as  it 
may  be  deemed  applicable  to  this  case,  is  as  follows : 

"A  district  court  shall  have  power  to  vacate  or  modify 
its  judgments  or  orders,  after  the  term  at  which  such 
judgment  or  order  was  made.  *  *  *  Fourth — For 
fraud  practiced  by  the  successful  party  in  obtaining  the 
judgment  or  order.  Fifth — For  erroneous  proceedings 
against  an  infant,  married  woman,  or  person  of  unsound 
mind,  where  the  condition  of  such  defendant  does  not  ap- 
pear in  the  record,  nor  the  error  in  the  proceedings.      * 

Upon  the  other  hand  it  is  contended  by  defendant  in 
error  that  while  the  section  above  named  gives  ample 
authority  for  the  proceedings,  yet  that  plaintiff  is  not  lim- 
ited thereto,  that  the  common  law  right  to  institute  the 
action  in  vindication  of  her  equities  exists,  and  that  the 
action  may  be  maintained  thereunder.  Our  attention  will 
be  directed  only  to  the  latter  proposition. 
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As  the  case  was  disposed  of  on  a  demurrer  to  the  peti- 
tion, it  must  be  treated  as  if  all  the  facts  properly  stated  in 
the  petition  are  true,  and  it  is  to  be  assumed  that  they  can 
be  fully  maintained  by  proof,  if  the  petitioner  is  allowed 
to  adduce  evidence  in  support  of  them. 

A  clear  case  of  fraud  is  presented  by  these  allegations.  It 
also  appears  that  Mrs.  Wisdom  was  in  no  sense  a  party  to- 
this  fraud,  but  that  Mrs.  Knox  not  only  had  full  knowl- 
edge of  the  fraudulent  purpose  of  Moses  B.  Wisdom,  but 
that  she  was  an  active  party  thereto. 

The  question  now  presented  has  been  examined  and 
passed  upon  by  a  number  of  the  courts  in  this  country. 

In  Adams  v.  Adams,  51  N.  H.,  388,  the  question  was 
examined,  and  in  an  exhaustive  opinion  written  by  Chief 
Justice  Bellows  it  was  held  that  courts  of  common  law 
jurisdiction  have  power  to  set  aside  or  vacate  decrees  of 
divorce,  if  obtained  by  fraud  or  imposition,  as  in  the  case 
of  other  judgments,  and  that  they  will  exercise  that  power 
when  such  fraud  is  clearly  established.  A  large  number 
of  authorities  are  cited  in  the  opinion  as  sustaining  the 
decision  of  the  court,  and  many  of  them  are  carefully 
reviewed.  The  cases  of  Parrish  v.  Parrish,  9  O.  St.,  534,. 
and  Greene  v.  Oreene,  2  Gray,  361,  cited  by  plaintiff  in 
error,  are  examined,  and  the  court  refuses  to  agree  with  the 
reasoning  in  Parrish  v,  Parrish^  as  being  opposed  both  ta 
principle  and  authority. 

The  case  of  Edson  v.  Edson,  108  Mass.,  690,  is  in  point. 
In  the  opinion  of  the  court,  written  by  Chief  Justice  Big- 
elow,  the  same  conclusion  is  reached,  and  in  discussing  the 
question  the  chief  justice  uses  the  following  language: 
"The  statement  of  the  question  is  of  itself  sufficient  to 
make  it  apparent  that,  if  there  is  no  remedy  by  which 
judgments  so  procured  to  l)e  rendered  can  be  impeached 
and  annulled,  courts  of  justice  may  be  made  instrument* 
by  which  the  grossest  frauds  may  be  successfully  accom- 
plished, to  the  great  wrong  and  injury  of  innocent  persons* 
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Such  a  conclusion  cannot  be  supported  unless  it  is  founded 
on  adjudicated  cases  which  this  court  is  bound  to  regard  as 
obligatory  declarations  of  the  law,  or  upon  reasons  of  the 
most  decisive  and  satisfactory  nature.  Upon  carefiil  exami- 
nation of  the  authorities,  we  are  entirely  satisfied  that  they 
do  not  sustain  the  doctrine,  that  courts  have  no  power  to 
grant  relief  to  parties  to  a  suit  against  whom  a  judgment 
has  been  obtained  by  fraud." 

In  referring  to  the  case  of  Greene  v,  Greene,  aupraj  it  is 
said  that  the  decision  in  that  case  is  not  in  conflict  with  the 
general  accord  of  authorities.  Some  of  the  general  ex- 
pressions used  by  the  court,  when  disconnected  from  the 
facts  of  the  case  then  in  adjudication,  have  been  thought  to 
give  sanction  to  the  doctrine  that  a  decree  of  divorce  when 
once  obtained  could  not  be  impeached  in  any  form  or  mode 
of  procedure,  or  set  asido  by  one  of  the  parties  to  the 
original  suit,  however  fraudulent  and  collusive  may  have 
been  the  conduct  of  the  other  party  in  its  procurement. 
But  such  a  conclusion  is  not  a  fair  or  legitimate  result  of 
the  language  and  reasoning  of  the  court,  when  considered 
,as  it  should  be,  solely  with  reference  to  the  actual  case 
before  the  court  for  decision. 

The  same  rule  is  declared  in  Young  v.  Young,  17  Minn., 
181,  which  is  a  case  similar  in  some  respects  to  that  pre- 
sented by  the  petition  before  us.  And  to  the  same  eflfect 
see  Allen  v,  MacClellan,  12  Penna.  St.,  328;  Johnson  t\ 
Coleman,  23  Wis.,  452;  Borden  v.  Fitch,  15  Johnson, 
121 ;  Gechter  v.  Geohter,  51  Md.,  187 ;  Holmes  v.  Holmes, 
63  Me.,  420 ;  as  well  as  cases  cited  in  the  American  and 
English  Encyclopcedia  of  Law,  Vol.  5,  pp.  844,  845. 

In  Holmes  v.  Holmes,  above  cited,  and  other  cases  which 
^e  do  not  now  call  to  mind,  it  is  held  that  the  fact  that 
the  party  obtaining  the  divorce  had  contracted  a  new  mar- 
riage after  the  entry  of  the  decree,  and  before  any  proceed- 
ings were  commenced  to  set  it  aside,  would  not  destroy  the 
authority  of  the  court  to  vacate  the  decree. 
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We  are  not  unmindful  of  the  fact  that  courts  will 
always  hesitate  to  set  aside  a  decree  of  divorce,  and  espe- 
cially so  where  a  second  marriage  has  intervened,  under 
which  children  have  been  begotten,  or  rights  may  have 
become  vested,  but  it  is  equally  true  that  cases  have  arisen, 
even  under  the  circumstances  named,  where  courts  have 
not  refuseil  to  set  aside  decrees  of  divorce. 

We  are  not  embarrassed  by  these  conditions  in  this 
case,  for  there  are  no  children  by  the  second  marriage,  and 
if  the  allegations  of  the  petition  are  true,  which  must  be 
assumed,  Mrs.  Knox  is  in  no  sense  an  innocent  party  and 
can  claim  no  rights  as  such. 

The  protection  of  society  demands  that  divorces  should 
not  be  granted  for  light  or  trivial  causes,  much  less  should 
our  courts  be  opened  for  the  entry  of  decrees  procured  by 
the  fraud  and  deception  of  plaintiffs,  by  which  rights  of 
innocent  parties  might  be  destroyed,  with  no  redress  for 
the  wrong  committed. 

We  think  the  decision  of  the  district  court  on  the  de- 
murrer was  correct,  and  it  is  aflBrmed. 

JUDaMENT  AFFIBMED. 

The  other  judges  concur. 


Sarah  A.  Craig,  appellant,  v.  H.  A.  Greenwood 

AND  C.  C.  GOODHART,  APPELLEES. 

Speoiflo  Performance :  bents  akd  pbofits.  One  B.  had  sold 
certain  real  estate  to  S.,  for  a  specified  suoiy  payable  in  one,  two, 
and  three  years,  with  interest  at  ten  per  cent,  payable  annually, 
and  delivered  possession  of  the  property  to  the  purchaser,  who 
conveyed  to  C,  who  assDmed  the  debt.  Afterwards  B.  rented 
the  premises  to  another,  and  received  1166.  ffeldt  That  npon 
a  decree  for  specific  peribrmance  being  rendered  in  favor  of  C. 
against  B.,  he  most  account  for  the  amount  received  by  him 
for  rent. 
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Appeal  from  the  district  court  of  Gage  county.  Heard 
below  before  Broady,  J. 

A.  D.  MoCandle88,  for  appellant^  cited:  2  Addison 
Contracts,  416  (8th  Ed.). 

Winter  &  Kaufmann,  for  appellees,  cited :  Addison  Con- 
tracts, Sec  530  (Morgan's  Ed.).  Loyd  v.  (JoUett,  4  Bro. 
C.  a,  469.  a>%  V.  Gad8m,  34  Beav.,  416.  Bis- 
pham's  Eq.,  Sec.  376. 

Maxwell,  J. 

This  is  an  action  to  enforce  specific  performance  of  a 
contract  for  the  sale  of  certain  real  estate,  consisting  of  a 
house  and  lot  in  the  city  of  Wymore.  On  the  20th  day 
of  January,  1885,  the  defendant.  Greenwood,  sold  said 
property  to  one  Soper,  for  the  sum  of  $333.50,  payments 
to  be  made  as  follows:  $110.50,  January  1,  1886,  $110, 
January  1,  1887,  and  $110.50,  January  1,  1888,  with 
interest  payable  annually  at  10  per  cent.  In.  May,  1885, 
the  plaintiff  purchased  said  property  from  Soper,  and  as- 
sumed the  amount  due  Greenwood  and  took  possession  of 
the  property  and  made  some  improvements  thereon.  In 
July,  1886,  while  the  house  was  undergoing  repairs  and 
was  temporarily  unoccupied,  the  defendant,  Goodhart, 
under  a  contract  with  Greenwood,  moved  into  the  house 
and  took  possession,  he  at  the  time  having  full  knowledge 
of  the  plaintiff's  rights.  Under  this  contract  Goodhart 
paid  to  Greenwood  the  sum  of  $156,  which  he  retains. 

The  court  below  decreed  specific  performance  in  favor 
of  the  plaintiff,  but  failed  to  deduct  the  amount  of  $156 
so  received  by  Greenwood.     The  plaintiff  appeals. 

As  the  defendant  has  not  appealed,  he  is  presumed  to  be 
satisfied  with  the  decree,  and  so  far  as  it  relates  to  spedfio 
performance  it  will  not  be  reviewed. 


JULY  TERM,  1888.  659 

O'Brien  t.  Oaslin. 

The  only  question^  therefore,  before  the  oourt  is  the  right 
of  the  plaintiff  to  a  credit  of  $156,  the  amount  received  by 
Greenwood  from  Goodhart  for  the  rent  of  the  premises. 
That  the  plaintiff  is  entitled  to  this  credit  there  is  no  doubt. 
Greenwood  had  sold  the  premises  for  a  specific  sum,  with 
interest  at  10  per  cent.  This  he  was  entitled  to,  and  no 
more.  Having  sold  the  premises  to  another,  and  given 
possession,  he  could  not,  while  the  first  contract  was  sub- 
sisting, rent  the  premises  to  another  without  accounting 
for  the  rent.  In  other  words,  under  the  terms  of  the  con- 
tract he  was  not  entitled  to  interest  on  the  amount  due,  and 
also  to  the  rent  of  the  property.  It  follows  that  the  plaint- 
iff is  entitled  to  credit  on  the  amount  of  the  purchase  money 
stated  in  the  decree  in  the  sum  of  $156,  and  the  decree  will 
be  modified  to  conform  to  this  opinion. 

Judgment  aooobdinglt. 

The  other  judges  concur. 


GeOBGE  M.  CyBBIES,  Jb.,  ET  Ali.,  PLAINTIFFS  IK  EBBOB| 

y.  William  Gaslin,  Jb«,  defendant  in  ebbob. 

Motion  for  judgment  in  case  reported  20  Neb.,  347. 

Q.  M.  (ySrien,  E.  Jf.  BariM,  and  Oeorge  S.  Smith,  for 
the  motion. 

George  B.  Lake,  Howard  B.  SmUh,  and  A.  <X  Waikdey, 
contra. 

By  the  Coubt. 

This  cause  was  brought  to  this  court  on  error  to  the  dis« 
trict  court  of  Douglas  county ;  was  argued,  submitted,  a 
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judgment  entered,  and  an  opinion  written,  at  the  July 
term,  1886,  which  opinion  is  published  in  the  20th  volume 
of  our  reports,  pp.  347-55.  By  the  opinion  and  judg- 
ment there  was  error  found  in  the  judgment  of  the  dis- 
trict court,  but  it  was  held  that-  the  defendant  in  error 
waa  "  shown  to  have  a  clear  title  to  an  undivided  half  of 
the  premises  in  question,'^  and  he  was  given  the  option 
"within  twenty  days'^  from  the  date  of  the  filing  of 
said  opinion,  "  to  elect  to  have  judgment  entered  in  this 
court,  for  that  quantity;"  and  it  was  further  stated  in  said 
opinion  that,  "  in  case  of  his  failure  to  elect,  within  the 
time  named,  the  judgment  of  the  district  court  will  be 
reversed  and  the  cause  remanded  for  further  proceedings." 

The  defendant  in  error  did  not  avail  himself  of  the 
privilege  and  option  of  having  the  judgment  of  the  court 
below,  affirmed  as  to  the  undivided  half  of  the  subject 
of  the  litigation,  but  presented  a  motion  for  a  re-argu- 
ment, by  means  of  which  to  convince  the  court  that  the 
said  judgment  ought  to  be  affirmed  as  to  the  whole  of  said 
subject  of  litigation.  The  said  motion,  together  with  the 
brief  and  argument  in  support  thereof,  was  duly  exam- 
ined, considered,  and  overruled  on  the  23d  day  of  Febni- 
ary,  1887.  On  the  14th  day  of  November,  1887,  the 
plaintiffs  in  error  filed  their  motion  for  a  final  decree  in 
this  court,  which  motion  was  argued  by  the  respective 
parties  and  submitted  on  the  27th  day  of  Noveml)er,  1887. 

The  judgment  and  opinion  of  this  court,  then,  estab- 
lishing the  title  of  the  defendant  in  error  to  the  undivided 
one-half  of  the  real  property  which  is  the  subject  of  the 
litigation,  as  well  as  that  there  was  error  in  the  proceed* 
ings  and  judgment  of  the  district  court,  so  far  as  they 
tended  to  establish  his  title,  or  any  title,  to  the  undivided 
half  of  said  real  property,  has  passed  beyond  recall  and 
become  the  law  of  the  case. 

The  defendant  in  error,  plaintiff  in  the  court  below, 
brought  this  action  therein  against  the  defendants  therein. 
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described  in  the  caption  and  title  of  his  petition  as 
'*  George  M.  O'Brien,  Jr.,  James  F.  Morton,  and  Comp/' 
Who  was  intended  to  be  sued  by  the  description  or  desig- 
nation "  Comp/'  does  not  ap])ear.  It  also  appears  that, 
after  the  first  and  before  the  sea)nd  trial,  James  McBride 
appeared  in  open  court  and  represented  to  the  court  that 
he  has  an  interest  in  the  property  in  litigation,  and  on  his 
motion  was  made  a  party  defendant  in  the  case,  etc.  Said 
James  McBride  thereupon  filed  an  answer  in  the  case. 

It  may  be  stated  as  a  rule  of  law,  that  no  one  but  par- 
ties and  privies  to  the  suit  are  bound  by  legal  proceedings 
and  judgments.  The  converse  of  this  rule  is  of  equal 
force ;  that  all  parties  to  a  suit  who  have  had  their  day 
in  court,  as  well  as  their  privies,  are  bound  by  the  legal 
proceedings  in  the  case  and  the  judgment;  and  this  rule 
applies  as  well  to  parties  who  are  made  defendants  by  leave 
and  order  of  the  court  as  to  the  original  parties. 

The  judgment  and  opinion  of  this  court  has  therefore 
Ijecome  res  adjudiccUa,  the  settled  law  of  the  case  as  to  all 
the  parties. 

The  motion  now  before  the  court  seems  to  be  predicated 
upon  the  theory  that  this  court  in  its  opinion  passed  only 
upon  the  title  of  the  defendant  in  error  to  the  undivided 
one-half  of  the  property  involved.  If  so,  such  theory  is 
incorrect,  as  will  be  seen  by  an  examination  of  the  opinion. 
This  court  having  in  its  opinion  held  that  the  evidence 
before  the  trial  court  was  sufiicient  to  establish  the  plaint- 
iff's title  to  one  undivided  half  of  the  land  in  controversy, 
what  is  here  said  will  be  understood  as  intended  to  apply 
to  the  other  undivided  half  only,  unless  where  the  whole 
may  be  mentioned  in  terms ;  and  for  greater  certainty,  we 
will  observe  that  the  half  to  which  the  plaintiff  established 
his  title  on  the  trial  in  the  court  below,  is  the  one  which, 
according  to  the  abstract,  was  conveyed  by  James  E.  North 
to  Augustus  Graeter,  Jr.,  on  the  9th  day  of  January, 
1858;  and  that  the  half  to  which  the  plaintiff  established 
36 
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no  title  on  the  said  trial  is  the  one  which,  according  to  the 
said  abstract,  was  conveyed  by  Augustus  Graeter,  Jr.,  to 
Augustus  Graeter,  Sr.,  on  the  20th  day  of  October,  1857. 
In  the  former  opinion  it  is  said  that  the  defendants  be- 
low had  no  title  by  adverse  possession — that  is,  the  char- 
acter of  their  possession  had  not  been  such  for  the  full 
period  of  ten  years  as  to  give  them  title  by  possession 
alone.  This  applies  more  particularly  to  that  portion  of 
the  land  to  which  the  defeudaut  in  error  is  shown  to  have 
the  legal  title.  As  to  the  other  portion  it  was  not  intended 
to  decide,  nor  did  we  decide  what  title  the  plaintiffs  in  error 
possessed,  as  tlie  evidence  failed  to  show  any  right  of  the 
defendant  in  error  to  the  same.  A  plaintiff  must  recover,  if 
at  all,  on  the  strength  of  his  own  title,  and  if  he  fails  to 
do  so,  the  character  of  the  title  of  the  adverse  party  is  of 
no  consequence  to  him.  The  defendant  in  error  will  have 
leave  to  pay  the  costs  in  this  court,  so  that  the  cause  may 
be  remanded,  and  upon  condition  that  this  is  done  within 
thirty  days,  the  motion  for  judgment  will  be  overruled. 

Order  accordingly. 


Moses  P.  Kinkaid,  appellee,  v.  Paris  F.  Hiatt  and 
Sarah  F.  Hiatt,  appellants. 

1.  Search   Warrant:     erplkvin:     ikjukction.     Where  a 

plaintiff,  by  means  of  a  search  warrant  and  an  action  of  re- 
plevin, obtains  possession  of  certain  drafts  of  which  he  claims 
to  be  the  owner,  and  applies  the  same  to  his  own  use,  he  can- 
not refnse  to  prosecnte  the  action,  nor  can  he  enjoin  the  defend* 
ant  from  proceeding  therein. 

2.  Reference  of  Causes.     A  purely  legal  action  cannot  be 

referred  except  by  consent  of  the  parties,  as  in  sach  caae,  neither 
]>iirty  can  be  deprived  of  his  right  of  trial  by  a  jury. 
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3.  Bill  of  Peace.  A  bill  of  peace  will  lie  only  in  cases  where 
one  claims  or  defends  against  many,  or  many  claim  or  defend 
against  one,  except  in  certain  cases,  where  the  right  has  been 
satisfactorily  established  at  law. 

Appeal  to  the  district  court  for  Holt  county.  Tried 
below  before  Tiffany,  J. 

Brome,  White  &  Mopes  and  Sullivan  &  Eeeder,  for  ap- 
pellants, cited :     Thayer  v.  Swift,  Har.  Ch.,  430.     Ex  parte 

Ward,  1  Atk.,  153.     Sanger  v.  Wood,  3  John.  Ch.,  416. 

OarroU  v.  Rice,  Wal.  Ch.,  374.  Webb  v.  Williama,  Wal. 
Ch.,  452.  Lamaster  v.  Scofield,  5  Neb.,  148.  Williama 
V,  Sadler,  4  Jones  Eq.,  378.  Howe  3Iachine  Co,  v.  MiTier, 
28  Kan.,  441.  Jones  v.  NeiohaU,  115  Mass.,  247.  OeM- 
rich  V.  Spain,  15  Wall.,  211,  228.  Grand  Chute  v.  Wine- 
gar,  lb.,  373.     Ins.  Co.  v.  Bailey,  13  lb.,  616.     Parker  v. 

Winnipiseogee  Lake  Cotton  and  Woolen  Co.,  2  Black.,  545. 
Baker  v.  Biddle,  Baldw.,  394,  Woodvian  v.  Freeman,  25 
Maine,  531.     Piscatauqua  Ins.  Co.  v.  Hill,  60  Maine,  178. 

Moses  P.  Kinkaid,  pro  se,  cited :  2  Story's  Eq.,  Jur., 
11th  edition,  Sec.  874,  and  cases  cited.  Smith  v  Mclver, 
9  Wheaton  532.  2  Story's  Eq.  Jur.,  Sec.  1211.  2  Pom- 
eroy's  Eq.  Jur.,  1044.  lb.,  Sec.  1049.  2  Washburne  on 
Real  Property,  483.  lb.,  484.  Leading  cases  on  Eq.  (4th 
Am.  Ed.),  vol.  1,  part  1,  page  314.  lb.,  page  361.  High 
on  Injunction,  Sec.  12.  Pollock  v.  Gilbert,  60  Am.  Decis., 
734. 

Maxwell,  J. 

This  is  an  action  in  equity  to  enjoin  the  defendants 
from  prosecuting  certain  actions  and  for  an  accounting. 
A  decree  was  rendered  in  the  court  below  in  favor  of  the 
plaintiff,  from  which  the  defendant  appeals. 

The  plaintiff  alleges  in  his  petition  that,  the  defendant, 
Paris  R.  Hiatt,  during  the  spring-time  of  1883,  did  falsely 
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represent  to  the  plaintiff  that  he  possessed  superior  and 
excellent  facilities  for  fattening  cattle,  and  thereby  induced 
the  plaintiff,  who  wholly  relied  upon  said  representations, 
to  enter  into  an  agreement  with  the  defendant,  whereby 
the  plaintiff  agreed  to  furnish  the  defendant  about  seventy- 
four  head  of  steers  to  fatten,  said  steers  to  be  gathered  to- 
gether during  the  summer  and  fall  of  1883,  and  be  taken 
in  charge  by  the  defendant,  Paris  R.  Hiatt,  and  grazed  and 
fed  and  fattened  by  said  defendant,  and  said  defendant  to 
have  the  same  well  fattened  on  or.  before  the  first  day  of 
June,  1884,  when  the  same  were  to  be  sold  by  plaintiff, 
and  out  of  the  proceeds  of  the  purchase  price  thereof  plaint- 
iff was  first  to  take  the  original  purchase  price  thereof  and 
in  addition  thereto  thirty -five  per  cent  profit,  and  then  pay 
to  said  defendant,  Paris  R.  Hiatt,  all  of  the  proceeds  of 
the  sale  of  said  cattle  over  and  above  the  original  purchase 
price  and  plaintiff's  profit  as  above  set  forth,  for  and  in 
consideration  of  the  buying  of  said  cattle  for  plaintiff's 
agent,  and  grazing,  feeding,  and  fattening  the  same. 

Said  contract  having  been  made  and  entered  into  on  or 
about  the  28th  day  of  May,  1883,  the  same  being  in  writing. 

2.  That,  in  pursuance  of  said  agreement,  plaintiff 
bought  by  his  agent,  Paris  R.  Hiatt,  defendant,  seventy- 
six  head  of  cattle,  and  turned  the  same  over  to  Paris  R» 
Hiatt,  defendant,  to  be  grazed,  fed,  and  fattened  in  pur- 
suance of  said  agreement,  but  delivered  to  said  Hiatt  sev- 
enty-six head  to  be  kept  in  pursuance  of  said  agreement 
instead  of  seventy-four  head,  which  cattle  said  Hiatt  ac- 
cepted in  pursuance  of  said  contract,  the  purchase  price  of 
the  same,  according  to  the  report  of  said  Paris  R.  Hiatt  to 
plaintiff,  being  about  $2,500. 

3.  At  the  time  of  delivering  or  turning  over  to  said 
Paris  R.  Hiatt  the  said  seventy-six  head  of  cattle  as  above 
set  forth,  said  defendant  made  his  report  to  the  plaintiff  of 
the  amount  of  money  he  had  expended  for  plaintiff  in  tiie 
purchase  of  said  cattle,  as  agent  for  plaintiff,  and  plaintiff 
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then  and  there  accepted  the  report  of  said  defendant  as 
correct,  but  since  the  making  of  said  settlement,  plaintiff 
has  discovered  that  the  report  of  said  Iliatt  was  false  in  one 
particular,  and  now  has  reason  to  believe  and  does  believe 
that  it  was  false  in  other  pairticulai*s,  and  that  said  Hiatt 
drew  checks  in  favor  of  persons  of  whom  he  bought  cattle 
for  plaintiff,  which  checks  were  paid  out  of  plaintiff's  ac- 
count, plaintiff  believing  that  said  checks  were  for  the  pur- 
chase price  of  cattle,  but  has  since  learned  that  one  of  the 
said  checks  was  not  wholly  in  payment  of  cattle,  but  in 
payment  for  other  property  which  was  not  bought  for  the 
use  or  benefit  of  plaintiff,  but  was  bought  for  the  use  and 
benefit  of  the  defendant,  and  in  his  report  to  plaintiff  said 
Hiatt  represented  that  said  check  represented  wholly  the 
purchase  price  of  cattle. 

4.  That  at  the  time  said  Paris  R.  Hiatt  induced  the 
plaintiff  to  enter  into  said  agreement  concerning  said  cat- 
tle, he,  said  defendant,  deceived  the  plaintiff  as  to  his  facil- 
ities for  keeping  and  fattening  said  cattle,  and  was  in  fact 
unable  as  a  farmer  to  produce  the  necessary  feed  for  the 
same,  and  unable  to  procure  enough  for  the  same  by  pur- 
chase, on  account  of  financial  inability,  and  after  defendant 
had  taken  care  of  said  cattle  for  a  few  months  very  poorly 
and  in  an  improper  manner,  it  became  known  to  plaintiff 
that  defendant  was  unable  to  furnish  necessary  grain  to 
fatten  said  cattle,  and  in  order  to  assist  defendant  in  pro- 
curing grain  to  fatten  said  cattle,  plaintiff  made  the  de- 
fendant a  loan  of  the  sum  of  $50,  as  represented  by  a 
promissory  note  in  words  and  figures  following: 

^'150.00  O'Neill,  Neb.,  Nov.  26,  1883. 

"One  day  after  date,  for  value  received,  I  promise  to 
pay  to  the  order  of  M.  P.  Kinkaid  fifty  dollars,  payable 
at  Holt  County  Bank,  O^Neill,  Nebi*aska,  with  interest  at 
the  rate  often  per  cent  per  annum. 

"  Paris  R.  Hiatt  &  Wife. 
"P.  O.,  Clearwater,  Neb.'' 
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And  afterwards,  to-wit,  on  the  22d  day  of  January^ 
1884,  in  order  to  further  assist  said  defendant  in  procur- 
ing com  on  which  to  fatten  said  cattle,  the  plaintiff  loaned 
said  defendant  the  sum  of  $100,  as  represented  by  one 
certain  promissory  note  in  the  words  and  figures  following^ 
to -wit: 

"$100.00  O'Neill,  Neb.,  Jan.  22,  1884. 

"One  day  after  date  I  promise  to  pay  to  the  order  of  M» 
P.  Kinkaid  one  hundred  dollars,  payable  at  Holt  County^ 
O'Neill,  Nebraska,  with  interest  at  the  rate  often  per  cent 
per  annum. 

"P.  R.  HiATTA  Wife. 

"P.  O.  Clearwater. 

And  afterwards,  in  the  spring  of  1884,  the  said  defend- 
ant becoming  wholly  unable  to  procure  grain  to  fatten  the 
said  cattle,  the  defendant  and  plaintiff  did  then  and  there 
enter  into  one  additional  agreement  concerning  the  fatten- 
ing of  said  cattle,  to-wit :  Plaintiff  was  to  furnish  money 
to  buy  sufficient  corn  to  feed  said  cattle  until  on  or  about 
the  1st  day  of  June,  1884,  when  the  same  were  to  be  sold 
by  plaintiff,  and  when  said  cattle  were  so  sold  plaintiff 
was  to  take  from  the  proceeds  of  the  sale  of  same  the  cost 
price  of  said  corn  so  bought  by  him,  and  the  amount  of 
the  two  promissory  notes  above  referred  to,  which  two 
promissory  notes  or  the  amounts  they  represented  were  to 
be  considered  the  same  as  so  much  money  having  been  di- 
rectly invested  in  corn  upon  which  to  fatten  said  cattle, 
and  then  to  carry  out  the  agreement  as  originally  made 
and  above  referred  to,  viz.,  to  take  from  the  balance  of 
the  proceeds  the  original  purchase  price  of  the  said  cattle 
and  a  profit  of  thirty-five  per  cent  to  plaintiff  upon  said 
original  purchase  price,  and  pay  said  defendant,  Paris  R. 
Hiatt,  the  balance  of  the  proceeds  of  the  sale  of  said  cat- 
tle, and  in  pursuance  of  said  additional  agreement  plaintiff 
by  defendant  bought  an  amount  of  corn,  which  defendant 
represented  to  plaintiff  cost  $580,  and  plaintiff  paid  that 
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amount  for  it  by  paying  the  checks  defendant  Paris  R. 
Hiatt  drew. 

5.  During  all  the  time  aforesaid  said  cattle  in  pursu- 
ance of  said  agreements  were  kept  in  the  possession  of  the 
defendant,  Paris  R.  Hiatt  fed  and  cared  for  the  same  in 
such  a  n^ligent  and  careless  manner  that  it  became  appar- 
ent to  him  that  he  would  realize  but  little  or  nothing  in 
pursuance  of  the  said  agreements  for  feeding  and  taking 
care  of  the  same,  and  intending  to  wrong,  defraud,  and 
cheat  the  plaintiff  and  gain  an  unjust  advantage  of  him, 
and  be  able  to  dictate  to  plaintiff  the  terms  of  a  settlement, 
and  to  extort  from  the  plaintiff  an  unfair  settlement,  did, 
on  or  about  the  26th  day  of  May,  1884,  without  the 
knowledge,  authority,  or  consent  of  the  plaintiff,  and 
against  the  expressed  wishes  of  plaintiff  to  defendant,  and 
contrary  to  the  express  terms  of  the  agreement,  dispose  of 
the  same  in  the  city  of  Chicago  (except  as  below  stated), 
and  received  in  payment  of  the  same  three  drafts  or  cashier's 
checks,  wliich  drafts  or  cashier's  checks  are  described  in 
exhibit  A  and  B,  hereto  attaclied,  and  made  a  part  hereof, 
and  besides  said  checks  about  $41  in  money,  receiving  in 
all  the  sum  of  $3,627.19  for  said  cattle. 

6.  During  the  latter  part  of  May,  1884,  the  defendant, 
Paris  R.  Hiatt,  was  wholly  insolvent,  or  if  not  insolvent 
had  the  title  to  his  property  held  in  the  name  of  his  wife, 
and  claimed  that  same  belonged  to  her,  so  that  it  would 
be  impracticable  to  have  enforced  the  collection  of  a  judg- 
ment against  him  for  a  sum  much  smaller  than  the  amount 
of  the  proceeds  of  the  sale  of  said  cattle,  and  the  plaintiff 
then  knew  that  the  defendant,  Paris  R.  Hiatt,  bore  the 
reputation  of  being  irresponsible  and  unreliable  in  the  pay- 
ment of  his  debts,  and  the  plaintiff,  being  in  the  possession 
of  the  information  so  stated,  in  order  to  save  himself  from 
entire  loss  of  the  value  of  said  cattle,  did  then  and  there, 
in  or  about  the  latter  part  of  May,  1884,  ratify  the  sale 
of.said  cattle  by  said  Hiatt,  and  in  the  village  of  O'Neill, 
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Holt  county,  Nebraska,  personally  demand  of  said  Hiatt 
the  proceeds  of  the  sale  of  said  cattle  so  far  as  same  was 
represented  by  the  checks  and  drafts  described  in  exhibit 
A  and  B,  heretofore  referred  to,  and  thereby  then  and 
there  became  the  exclusive  owner  of  said  checks  or 
drafts,  but  the  said  defendant  then  and  there  denied  the 
contract  existing  between  him  and  the  plaintiff,  concerning 
the  fattening  of  said  cattle,  and  claimed  from  plaintiff 
only  pay  for  keeping  the  same,  and  claimed  that  he  was 
to  have  pay  for  the  attention  he  had  bestowed  upon  the 
same. 

7.  And  at  that  time  plaintiff^s  interest  in  the  proceeds 
of  the  sale  of  said  cattle  was  the  purchase  price  thereof, 
viz.,  twenty-four  or  twenty^five  hundred  dollars,  and  the 
amount  he  had  invested  in  corn  to  feed  the  same,  about 
$780,  and  the  thirty-five  per  cent  profit  upon  the  original 
purchase  price  of  said  cattle,  and  was  entitled  to  an  amount 
of  the  proceeds  of  the  sale  of  said  cattle  aggregating  in  all 
from  $3,900  to  $4,000 ;  and  the  interest  of  the  defendant, 
Paris  R.  Hiatt,  in  the  proceeds  of  the  sale  of  said  cattle 
was  the  amount  of  the  proceeds  of  the  sale  of  said  cattle, 
less  the  interest  of  the  plaintiff  as  aforesaid,  and  the  interest 
of  the  plaintiff  w^as  paramount  to  the  interest  of  the  de- 
fendant, Paris  R.  Hiatt,  and  was  to  be  had  by  him  in  ex- 
clusion, if  necessary,  to  any  interest  of  Paris  R.  Hiatt  in 
the  proceeds  of  the  sale  of  said  cattle.  And  the  said  Paris 
R.  Hiatt  had  sold  seventy  head  of  said  seventy-six  head, 
and  had,  prQvious  to  the  sale  of  the  same,  converted  the 
other  six  head  of  said  lot  of  cattle  to  his  own  use,  and  had 
not  accounted  to  the  plaintiff  for  the  same.  And  then  and 
there,  upon  the  demand  by  plaintiff  of  the  defendant  to 
surrender  to  him  the  proceeds  of  the  sale  of  said  cattle,  the 
defiendant  refused  to  deliver  tlie  same,  and  converted  the 
same  to  his  own  use  and  undertook  to  flee  from  Holt 
county,  and  defendant  was  running  hastily  away  to  get  out 
of  Holt  county  with  the  intention  of  negotiating  a  sale  of 
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said  drafts  or  checks,  and  for  the  purpose  of  preventing 
the  plaintiff  from  ever  deriving  any  benefit  therefrom,  and 
was  so  malicious  towards  the  plaintiff  that  he  threatened 
to  destroy  said  checks  for  the  purpose  of  depriving  plaintiff 
of  any  benefit  therein,  or  what  they  represented,  rather 
than  to  have  permitted  plaintiff  to  have  gained  possession 
of  the  same  or  derive  any  benefit  therefrom,  and  the  de- 
fendant had  then  and  there  feloniously  converted  the  said 
drafts  or  checks  to  his  own  use,  and  was  so  fleeing  with 
said  drafts  or  checks  upon  his  person  when  plaintiff  pro- 
cured his  arrest  for  the  purpose  of  preventing  consummation 
of  the  felonious  intent  of  the  said  defendant,  and  demanded 
said  checks  or  drafts  of  the  defendant,  and  defendant  de- 
nied having  the  same,  when  plaintiff  procured  the  person 
of  the  defendant  to  be  searched  in  pursuance  of  a  search 
warrant  sworn  out  and  issued  against  the  defendant,  said 
proceeding  being  described  in  exhibit  B,  hereto  attached, 
and  the  sheriff  of  Holt  county,  in  the  execution  of  said 
search  warrant,  procured  from  the  person  of  the  defendant 
said  checks  or  drafts,  and  having  in  his  possession  at  the 
time  of  procuring  the  sdme  an  order  of  replevin  for  the 
recovery  of  the  same  in  one  certain  action  begun  by  plaintiff' 
against  said  defendant  for  the  same,  did  then  and  there, 
mistakenly  and  innocently,  and  without  any  blamable  fault 
of  plaintiff,  make  his*  return  into  court  that  he  had  received 
said  property  in  pursuance  of  said  order  of  replevin,  and 
plaintiff  became  in  possession  of  said  checks  or  drafts  as 
aforesaid  and  has  realized  upon  the  two  made  payable  to 
the  order  of  P.  R.  Hiatt  aud-Kinkaid,  the  nominal  value 
of  the  same,  viz.,  $2,836.07,  but  has  not  realized  anything 
upon  the  one  for  $750.12,  made  payable  to  the  order  of 
P.  R.  Hiatt,  and  still  has  the  same,  but  at  the  time  of  in- 
stituting said  replevin  suit  plaintiff  did  not  know  that  said 
<jheck  was  made  payable  to  the  order  of  P.  R.  Hiatt  solely, 
but  had  had  information  that  it  was  made  payable  to  P. 
H.  Hiatt  and  Kinkaid,  and  said  defendant  has  made  his 
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appearance  in  said  replevin  suit  and  the  same  is  now  pend- 
ing and  undetermined  in  the  district  court  of  Holt  county, 
and  the  pleadings  have  been  filed  and  issues  formed  therein, 
as  shown  by  exhibit  A,  hereto  attached  and  made  a  part 
hereof^  and  plaintiff  cannot  negotiate  said  check  for  $750.12. 
Before  disposing  of  said  cattle  said  defendant  had  killed 
one  of  the  same  and  converted  it,  or  tlie  proceeds  thereof, 
to  his  own  use,  and  has  never  accounted  to  the  plaintiff  for 
the  same,  and  had  also  suffered  the  taking  of  one  of  the 
said  cattle  from  him  and  has  never  accounted  to  the 
plaintiff  for  the  value  of  the  same,  and  as  to  the  value  of 
said  two  head  of  cattle  the  plaintiff  has  no  other  informa- 
tion than  the  report  of  the  defendant  to  him,  which  report 
of  the  defendant  would  make  said  cattle  worth  about 
$150,  and  since  the  wrongful  sale  of  the  cattle  by  defend- 
ant, plaintiff  has  discovered  the  other  four  head  of  said 
seventy-six  head  of  cattle  where  defendant  had  them  con- 
cealed, and  has  fattened  and  sold  and  is  ready  to  account 
for  the  proceeds  of  the  sale  thereof,  and  his  attention 
bestowed  upon  the  same,  and  plaintiff  has  realized  over 
and  above  the  costs  of  recovery  and  fattening  same  about 
$100,  and  cannot  be  more  definite  as  to  the  amount  at  this 
time. 

Subsequent  to  the  occurrence  above  stated,  said  defend- 
ant began  one  certain  action  against  the  plaintiff,  in  Ante- 
lope  county.  One  trial  has  been  had  in  said  action,  which 
resulted  in  a  disagreement  of  the  jury,  and  the  trial  of 
said  cause  has  been  continued  to  the  next  regular  term  of 
the  district  court  of  said  Antelope  county.  Subsequent  to 
the  beginning  of  said  action,  and  of  the  occurrences  above 
stated,  said  defendant,  Sarah  F.  Hiatt,  file<i  her  petition  in 
the  district  court  of  Holt  county,  in  said  replevin  suit 
above  described,  as  an  intervener  in  said  action.  The- 
said  Paris  R.  Hiatt  is  a  man  of  dishonest,  desperate,  and 
litigious  disposition,  and  threatens  to  begin  or  have  begun 
two  actions  against  the  plaintiff  for  the  four  steers  referred 
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to  as  recovered  by  plaintiff,  and  has  induced  another  per- 
son to  lay  claim  to  said  cattle  falsely,  and  has  been  trying 
to  induce  another  person  to  falsely  claim  and  prosecute  an 
action  for  the  recovery  of  said  four  head  of  cattle,  and 
threatens  that  other  persons  than  himself  will  claim  an 
interest  in  said  checks  or  drafts  so  recovered  by-plaintiff^ 
and  threatens  that  divers  other  actions  will  be  brought  by 
him  or  other  persons,  or  by  him  and  other  persons,  con- 
cerning said  cattle  transaction.  And  plaintiff  believes 
said  defendant  will  carry  said  threats  into  execution,  and 
will  harass  plaintiff  with  unnecessary  and  circuitous  liti- 
gations and  a  multiplicity  of  suits,  and  the  prosecution  of 
the  suits  instituted  by  defendants  against  plaintiff  are  mali- 
cious, and  the  other  suits  contemplated  by  defendant,  Paris 
R.  Hiatt,  against  plaintiff,  are  malicious  and  intended  to 
be  vexatious  by  said  defendants. 

7J.  Since  the  beginning  of  said  actions,  and  within  the 
last  two  days,  plaintiff  has  learned  that  of  about  fifteen 
hundred  bushels  of  com  furnished  by  plaintiff  and  en- 
trusted to  the  defendant,  Paris  R.  Hiatt,  by  the  plaintiff^ 
to  feed  and  fatten  said  cattle,  and  intended  solely  for  that 
purpose,  the  said  Paris  R.  Hiatt  has  used  some  of  the  same 
for  his  own  exclusive  use  and  benefit,  and  has  used  at  least 
one  hundred  and  fifty  bushels  of  the  same  for  his  own  ex- 
clusive use  and  benefit,  and  the  plaintiff  has  derived  this 
information  from  an  employee  of  said  Hiatt  who  helped 
said  Hiatt  take  care  of  said  cattle,  and  acted  as  servant  ta 
said  Hiatt  in  making  an  improper  disposition  of  said  corn^ 
and  said  Hiatt  also  fed  some  of  said  corn  to  his  own  stock 
instead  of  to  the  cattle  of  plaintiff,  as  plaintiff  is  also* 
informed. 

8.  The  financial  and  property  condition  of  the  said 
defendant  is  such  that,  in  the  event  of  the  final  termination 
of  said  actions  now  pending  or  which  may  be  brought  con- 
cerning said  cattle  transaction,  terminating  in  a  judgment 
or  judgments  in  favor  of  the  plaintiff  (and  plaintiff  believes- 
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that  such  will  be  the  result),  plaintiff  would  have  to  pay 
all  his  costs,  and  the  same  could  not  be  recovered  from  the 
defendant  upon  execution. 

The  defendants,  Paris  R.  Hiatt  and  Sarah  F.  Hiatt,  are 
husband  and  wife,  and  have  conspired  together  to  make 
false  claims  against  the  plaintiff  concerning  tlie  title  to 
said  cattle  herein  referre4  to,  and  if  they  shall  not  succeed 
in  that,  then  to  recover  payment  for  feeding  the  same,  as 
set  forth  in  the  petition  of  the  said  Sarah  F.  Hiatt. 

Neither  of  the  said  defendants  has  any  l^al  claim  or 
valid  claim  against  the  plaintiff. 

Neither  nor  both  of  said  actions  now  pending  are  ade- 
quate to  adjudicate  the  rights  of  the  plaintiff  or  either  or 
both  of  the  said  defendants,  and  the  adjudication  of  either 
before  the  final  termination  of  this  cause  would  be  detri- 
mental to  the  plaintiff,  and  would  cause  the  plaintiff  great 
and  irreparable  injury,  and  plaintiff  is  without  remedy 
except  by  the  intervention  of  the  equitable  powers  of  this 
<»urt. 

9^.  In  a  trial  of  said  cause  in  Holt  county,  and  in  a 
trial  of  said  cause  in  Antelope  county,  plaintiff,  to  main- 
tain the  allegations  he  has  made  in  his  pleadings,  must 
gather  together  from  five  different  counties  a  great  number 
of  witnesses  at  great  expense,  and  will  need  them  all  in 
the  trial  of  each  of  said  causes,  and  would  need  most  of 
said  witnesses  in  the  trial  of  any  causes  instituted  by  either 
of  defendants  against  plaintiff  concerning  said  cattle  trans- 
action. And  the  financial  and  property  condition  of  said 
defendant,  Paris  R.  Hiatt,  is  such  that  the  costs  in  either 
or  both  of  said  causes,  if  adjudged  to  be  paid  by  him, 
oould  not  be  collected  from  him,  and  the  plaintiff  would 
be  compelled  to  pay  the  same  himself  (his  own  costs);  and 
defendant,  Paris  R.  Hiatt,  has  not  paid  to  plaintiff  said 
sum  of  $41  received  by  said  Hiatt  in  cash  for  said  cattle, 
and  has  in  no  manner  accounted  to  plaintiff  for  the  same, 
and  has  not  paid  plaintiff  for  the  one  steer  he  suffered 


JULY  TERM,  1888.  67a 

Kinkald  y.  Hlatt. 

to  be  taken  from  his  (Hiatt^s)  possession,  and  the  one  steer 
said  Hiatt  butchered,  which  steers  were  of  the  value  of 
$150  according  to  the  statements  of  said  Hiatt  to  plaint- 
iff, and  plaintiff  claims  the  value  of  said  steers  to  be  $150, 
and  defendant,  Paris  B.  Hiatt,  is  still  indebted  to  plaint- 
iff for  said  sum  of  money,  and  the  value  of  160  bushels 
of  com  of  the  value  of  §45,  and  for  the  amount  he  de« 
fmuded  plaintiff  in  buying  said  cattle,  with  interest  thereon 
at  7  per  cent  from  June  1,  1884. 

Wherefore  plaintiff  prays  that  he  may  have  an  account- 
ing with  said  defendant,  Paris  B.  Hiatt,  concerning  the 
buying  of  said  cattle  as  agent  of  the  plaintiff;  that  Paris 
R.  Hiatt  may  be  made  to  render  a  true  account  of  his  acts 
as  agent  for  the  plaintiff  in  buying  said  cattle,  and  a  true 
account  of  the  corn  furnished  by  plaintiff  to  feed  said  cat- 
tle, and  that  he  may  account  fully  concerning  the  furnish- 
ing and  keeping  of  said  cattle  and  the  sale  of  the  same, 
and  that  plaintiff  may  have  judgment  against  said  Paris 
R.  Hiatt  for  the  sum  of  $236  and  interest  at  7  per  cent 
from  June  1,  1884;  and  that  Sarah  F.  Hiatt  be  required 
to  show  what  interest  she  has  in  said  drafls  or  checks,  as 
set  up  in  her  petition,  and  that  plaintiff  be  decreed  the 
owner  of  said  check  for  $760.12,  and  that  said  Paris  R. 
Hiatt  endorse  the  same  over  to  the  order  of  the  plaintiff, 
and  that  the  differences  between  the  plaintiff  and  the  de- 
fendant herein  referred  to  be  adjudicated  fully,  and  that 
until  the  final  hearing  or  trial  of  this  action  defendants  be 
enjoined  from  proceeding  any  further  in  said  action  now 
pending  in  the  district  court  of  Holt  county,  and  that  the 
defendant,  Paris  R.  Hiatt,  be  enjoined  from  proceeding 
any  further  in  said  action  now  pending  in  the  district 
court  of  Antelope  county.  Or,  if  the  court  will  not  en- 
join said  Paris  R.  Hiatt  wholly  from  prosecuting  the  action 
pending  in  Antelope  county,  enjoin  him  so  far  as  to  re- 
cover for  the  value  of  the  checks  or  drafts  in  controversy 
is  concerned.     And  that  both  of  said  defendants  be  en- 
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joined  from  instituting  or  prosecuting  any  further  suits 
<»ncerning  said  cattle  transaction  until  the  final  termination 
of  this  action^  and  that  in  the  final  termination  hereof  said 
actions  be  perpetually  enjoined,  and  for  such  other  relief 
as  shall  be  just  in  the  premises. 

Inasmuch  as  the  jurisdiction  of  the  court  is  denied,  and 
as  the  decision  will  probably  turn  upon  that  question, 
therefore  the  whole  petition  is  given,  although  somewhat 
more  favorable  to  the  plaintiff  in  several  respects  than  the 
testimony.  The  testimony,  including  the  exhibits,  covei*s 
more  than  500  closely  written  pages.  The  defendant  de- 
murred to  the  petition  upon  the  grounds  of  want  of  juris- 
diction, and  because  it  failed  to  state  a  cause  of  action. 
The  demurrer  was  overruled,  to  which  the  defendants  ex- 
cepted. The  defendants  thereupon  filed  separate  answers, 
that  of  Paris  R.  Hiatt,  containing  the  following  allegations : 

After  setting  out  what  purports  to  be  the  original  con- 
tract between  the  plaintiff  and  defendant,  adds :  That  on 
or  about  August  3,  1883,  plaintiff  wrote  to  said  defendant 
not  to  purchase  any  more  cattle  under  said  contract,  and 
on  the  18th  day  of  August,  1883,  the  said  defendant,  at 
O'Neill  City,  Nebraska,  purchased  and  bought  out  all  the 
right,  title,  and  interest  of  plaintiff  in  and  to  said  cattle 
and  said  contract,  and  entered  into  the  following  parol 
agreement  with  plaintiff,  and  wholly  annulled  and  abro- 
gated the  said  written  contract  aforesaid  with  plaintiff, 
and  substituted  in  its  stead  the  parol  contract  hereafter 
set  out  as  follows,  to-wit : 

"The  said  plaintiff  then  and  there  agreed  with  defendant 
to  annul  and  abrogate  said  written  contract  as  aforesaid, 
and  to  sell  to  defendant  all  his,  plaintiff^s,  interest  in  the 
cattle  so  purchased  under  said  written  contract,  together 
wnth  his  interest  in  said  contract;  that  defendant  should 
stand  charged  with  and  indebted  to  plaintiff  in  the  amount 
paid  for  said  cattle  as  borrowed  money,  received  from 
plaintiff,  then  and  there  further  agreed  to  loan  defendant 
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€Dough  money  over  and  above  the  amount  paid  out  for  said 
21  head  of  cattle  to  make  $2,400,  at  the  agreed  rate  of  35 
per  cent  interest  on  the  whole  amount  of  $2,400  for  nine 
months,  for  the  purpose  of  defendant  buying  cattle  and 
hogs  upon  his  own  account,  and  to  buy  hay  and  corn  for 
the  cattle  purchased,  after  feeding  up  the  crop  of  about 
90  acres  of  corn  belonging  to  Sarah  F.  Hiatt,  and  about 
thirty  tons  of  hay  belonging  to  her,  and  what  other  pro- 
duce she  had  on  her  farm  suitable  for  feeding  said  stock. 
And  in  pursuance  of  said  parol  contract  said  defendant 
then  and  there,  August  18,  1883,  executed  to  plaintiff  his 
promissory  note  for  the  said  sum  of  $2,400,  together  with 
the  interest  agreed  upon  by  plaintiff  and  defendant  at  35 
per  cent,  making  a  total  of  $3,030,  and  delivered  same  to 
plaintiff,  and  defendant  says  that  for  said  note  twenty-four 
hundred  dollars  was  all  tlie  money  he  ever  received  for 
the  same,  and  that  the  amount  for  which  said  note  was 
given  was  ascertained  to  be  $3,030,  by  adding  to  said  $2,- 
400,  36  per  cent  interest  for  nine  months,  agreed  upon 
between  plaintiff  and  defendant  for  the  use  of  said  $2,400, 
defendant  says  that  he  gave  checks  on  said  plaintiff  in 
excess  of  said  $2,400,  to  the  amount  of  $45,  for  which 
plaintiff  took  defendant's  note,  due  one  day  after  date, 
drawing  ten  per  cent  interest  per  annum,  and  subsequently, 
in  November,  plaintiff  advanced  to  defendant,  in  pursuance 
of  said  parol  contract,  $50,  for  which  defendant  gave 
said  plaintiff  his  note  for  said  amount,  drawing  interest  at 
10  per  cent  per  annum,  and  on  the  22d  day  of  January, 
1884,  said  plaintiff  advanced  to  defendant,  in  pursuance 
and  execution  of  said  parol  contract,  the  sum  of  $100, 
for  which  defendant  gave  said  plaintiff  his  promissory 
note,  due  one  day  after  date,  drawing  10  per  cent  interest 
per  annum.  That  subsequently  defendant,  between  the 
last  part  of  ]VIarch  and  first  part  of  April,  drew  checks  ou 
Holt  County  Bank  amounting  in  the  aggregate  to  the  sum 
of  $580,  which  checks  were  cashed   by  plaintiff  in  the 
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execution  of  said  parol  contract.  That  all  of  said  sums 
of  monej  so  advanced  and  paid  defendant  on  the  parol 
contract  aforesaid,  except  $646,  the  price  of  the  twenty- 
one  head  of  cattle  aforesaid,  which  was  received  of  plaint- 
iff under  said  written  contract  and  charged  to  defend- 
ant, and  included  in  note  of  $3,030,  of  defendant  to 
plaintiff,  as  hereinbefore  stated,  when  said  written  con- 
tract was  wholly  annulled  as  aforesaid. 

"  That  it  was  further  verbally  agreed  between  plaintiff 
and  defendant  that  when  said  cattle  and  hogs  were  by  de- 
fendant sold,  plaintiff  should  be  paid  the  money  advanced 
by  him  to  defendant;  that  said  cattle  were  sold  on  the 
26th  day  of  May,  1884,  by  defendant,  and  brought  the 
sum  of  $3,627.19,  and  defendant  received  in  payment  $41 
in  money,  one  draft  for  $1,836,  given  by  the  Union  Stock 
Yards  National  Bank  of  Chicago  upon  the  First  Na- 
tional Bank  of  Chicago,  No.  362,635,  payable  to  order  of 
P.  R.  Hiatt  and  Kinkaid,  and  one  draft  by  the  Union 
Stock  Yards  National  Bank  of  Chicago  upon  the  First 
National  Bank  of  Chicago,  No.  362,654,  for  $1,000,  pay- 
able to  order  of  P.  R.  Hiatt  and  Kinkaid,  and  one  draft 
drawn  by  the  Union  Stock  Yards  National  Bank  of 
Chicago  upon  the  First  National.  Bank  of  Chicago,  No» 
362,653,  for  $750,  payable  to  the  order  of  P.  R.  Hiatt. 
That  defendant  returned  from  Chicago  with  said  drafts 
to  O'Neill  City,  Nebraska,  for  the  purpose  of  settling 
with  and  paying  plaintiff  what  was  due  him,  and  im- 
mediately went  to  plaintiff  and  asked  him  for  a  set- 
tlement and  for  the  notes  made  to  him  as  herein  stated, 
when  plaintiff  informed  defendant  and  demanded  that 
defendant  turn  over  to  him  all  of  said  drafts  and  then 
make  settlement,  which  defendant  refused  to  do,  until  his 
account  was  rendered  and  notes  given  up.  That  there- 
upon plaintiff  filed  a  complaint  against  defendant,  before 
John  P.  O'Donnell,  J.  P.,  charging  him  with  feloniously 
stealing   and  taking  away  from  O'Neill  City,  Neb.,  the 
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drafts   aforesaid,   and   caused  the  said  defendant   to   be 
arrested  and  searched  by  the  sheriff  of  Holt  county,  Ne- 
braska, and  said  drafts   taken   from   him   by  force  and 
against  the  will  of  defendant.     That  after  said  drafts  were 
so  taken  from  defendant,  and  while  defendant  was  in  the 
custody  of  the  sheriff  of  said  Holt  county,  and  while  said 
sheriff  held  said  draft  as  sheriff  aforesaid,  plaintiff  com- 
menced his  action  of  replevin  before  John  P.  O'Donnell 
against  defendant  to  recover  said  drafts,  and  had  return 
made  on  writ  of  replevin  by   the   said   sheriff   of  Holt 
county,  that  he  had  taken  said  drafts  under  said  writ  and 
turned  same  over  to  plaintiff  thereunder,  which  action  of 
replevin  was  certified  by  said  justice  to  the  district  court 
of  Holt  county,  Nebraska,  which   is   the  identical  law 
action  now  pending  in  said  district  court  of  Holt  county, 
Nebraska,  in  which  defendant  herein   is   enjoined  from 
defending  against ;  defendant  says  that  by  reason  of  the 
premises   plaintiff  unlawfully  and  fraudulently,  with  in- 
tent to  injure  and  obtain  an  undue  and  unlawful  advan- 
tage over  defendant,  and   to   obtain    possession   of   said 
drafts,  fraudulently  employed  the  means  aforesaid  and  the 
power  of  the  criminal  laws  of  the  state  of  Nebraska,  with 
the  intent  to  swindle  defendant  out  of  said  drafls  and  the 
amount  of  defendant's  notes  held  by  him.     That  defend- 
ant is  credibly  informed  and  believes  and  states  the  fact  to 
be,  that  after  plaintiff  recovered  possesision  of  said  drafts 
as  aforesaid,  and  in  furtherance  of  his  pre-arranged  design 
to  defraud  defendant,  plaintiff  indorsed  said  drafts  and  has 
procured   the  money  thereon  to   the  full  amount  of  all 
drafts,  including  the  $750  draft." 

There  are  other  allegations  in  the  answer  to  which  it  is 
unnecesciary  to  refer.  The  wife  also  files  an  answer,  and 
the  plaintiff  a  reply  to  each.  The  case  was  then  rtferred 
to  N.  A.  llainbolt,  who  heard  the  testimony  and  made  an 
elaborate  report,  finding  the  issues  in  favor  of  the  plaint- 
iff. Exceptions  were  filed  to  the  report,  which  were  over- 
37 
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ruled,  and  a  decree  rendered,  finding  the  right  of  property 
in  the  drafts  in  question  in  the  plaintiff,  and  striking  a  bal- 
ance in  the  account  between  the  plaintiff  and  defendant, 
and  enjoining  the  defendants  from  prosecuting  any  action 
in  regard  to  the  principal  transaction  between  the  parties, 
except  that  for  malicious  prosecution. 

At  every  step  in  the  proceedings  the  defendants  have 
denied  the  jurisdiction  of  a  court  of  equity  in  the  prem- 
ises, and  now  insist  that  the  plaintiff  having  instituted  an 
action  of  replevin,  and  thereby  obtained  the  drafts  in  ques- 
tion, has  thereby  chosen  his  forum,  and  cannot  retain  the 
drafts  and  invoke  the  aid  of  a  court  of  equity  to  restrain 
the  determination  in  a  court  of  law  of  the  right  of  property 
and  of  possession  of  the  aforesaid  drafts.  This  position, 
we  think,  is  well  taken.  The  statute  regulating  the  action 
of  replevin  declares  that  the  officers  shall  not  deliver  to 
the  plaintiff,  his  agent  or  attorney,  the  property  so  taken 
until  there  has  been  executed  by  two  or  more  sufficient 
sureties  of  the  plaintiff  a  written  undertaking  to  the 
defendant,  in  at  least  double  the  value  of  the  property 
taken,  to  the  effect  that  the  plaintiff  shall  duly  prosecute 
the  action  and  pay  all  costs  and  damages,  which  may  be 
awarded  against  him.  Code,  Sec.  186.  An  appraisement 
of  the  property  is  required  for  the  purpose  of  fixing  the 
amount  of  the  undertaking.  Id.,  Sec.  187.  Now  upon 
what  principle  of  equity  can  a  party,  after  executing  such 
a  bond  and  receiving  the  property,  not  only  refuse  to  pros- 
ecute the  action  himself,  but  enjoin  the  defendants  from 
doing  so  ?  The  plaintiff  has  not  cited  a  single  case  show- 
ing his  right  to  such  an  injunction,  and  it  is  not  claimed 
that  such  cases  can  be  found.  The  plaintiff,  therefore, 
having  resorted  to  a  court  of  law  to  obtain  relief,,  and  in- 
voked the  powers  of  that  court,  must  exhaust  the  remedies 
of  the  court  before  he  can  resort  to  equity  for  relief. 
Besides,  if  the  court  should  find  that  the  action  was  purely 
legal  in  its  nature,  it  could  not  be  referred  without  the 
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consent  of  the  parties.  This  question  was  before  this  court 
in  Mills  V.  Miller ^  3  Neb.,  94,  and  Lamaster  v.  Scofidd,  5 
Neb.,  148.  In  such  cases  either  party  has  a  right  to  de- 
mand a  jury.  This  right  is  guaranteed  bythe  constitu- 
tion, and  should  not  be  restricted  unless  the  case  is  one 
clearly  of  equity  jurisdiction. 

The  petition  and  proof  wholly  fail  to  show  a  case 
which  would  entitle  the  plaintiff  to  maintain  a  bill  of 
peace.  This  remedy  is  applicable  where  one  claims  or 
defends  a  right  against 'many  or  many  defend  or  claim  a 
right  against  one.  Oonyet-a  v,  Abergavenny,  1  Atk.,  285. 
The  right  claimed  must  affect  many  persons.  If  the  ques- 
tion is  between  two  persons  only,  the  action  will  not  lie. 
Eldridge  v.  Hill,  2  Johns.  Ch.,  281.  Woodward  v.  Seeley, 
11  111.,  157.  50  Am.  Dec.,  445.  Moses  v.  MobUe,  52 
Ala.,  198.  NeviU  v.  Gillespie,  1  Howard  (Miss.),  108, 
When  the  right  of  a  plaintiff  is  satisfactorily  established 
at  law,  he  is  entitled  in  certain  cases  to  relief,  but  that  rule 
cannot  aid  the  plaintiff  in  this  case.  It  is  clear  that  a 
court  of  equity  had  no  jurisdiction  in  the  premises.  The 
judgment  of  the  district  court  is  reversed  and  the  action 
dismissed* 

JXTPQMEirr  AOOOBDINGLY. 

Thb  other  judges  oonour. 
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Hugh  Loney,  appellee,  v.  Martha  I.  Courtnay 


i^^LJ^l  AND  DOMINICK  G.  CoURTNAY,  APPELLANTS. 

1.  Equity:    bul«  applied.    The  rule  of  equity  is,  that  he  who 

seeks  equity  must  do  equity.  This  rule  will  be  applied  wher- 
ever the  adverse  equity  grows  out  of  the  very  transaction  before 
the  court,  or  where  it  is  so  connected  with  the  subject-matter  of 
the  action  as  to  be  presented  in  the  pleadings  and  proofs,  with 
ftiU  opportunity  to  the  adverse  party  to  explain  or  refute  the 
claims. 

2.  Mortgage:     void   fobeclobubb:     bbdemption.     Where  a 

sale  was  had  under  a  void  foreclosure  of  a  mortgage  of  real 
estate,  and  a  sheriff's  deed  executed,  Edd,  That  the  mort^ 
gagor  in  an  action  to  cancel  the  deed  as  a  cloud  upon  his  title 
must  offer  to  do  equity  by  paying  what  is  equitably  due  under 
the  decree,  with  interest  and  taxes. 

3.    :    :    .     Where  the  decree  was  in  part  paid 

by  other  means,  and  the  land  was  purchased  by  the  mor^agee 
for  considerably  less  than  the  amount  of  the  decree,  Rddy  That 
the  mortgagor  would  be  required  to  pay  the  purchase  price,  with 
interest  and  taxes. 

4. :    :    .     The  fact  that  the  defendants  are 

donees  of  the  mortgage — they  being  in  fact  the  owners  thereof 
— will  not  bar  their  rights  to  recover  from  the  mortgagor  what 
is  equitably  due,  in  an  action  to  redeem. 

Appeal  from  the  district  court  of  Otoe  county.  Heard 
below  before  Hayward,  J. 

D.  G.  Courtnay y  for  appellants,  cited :  Blaziet  v.  Joknr 
son,  11  Neb.,  404. 

Abbott  &  LarmnQy  for  appellee. 

Maxwell,  J. 

This  is  an  action  in  equity  to  redeem  certain  real  estate 
from  an  alleged  void  or  voidable  foreclosure.  The  plaint- 
iff alleges  in  his  petition  "that  he  is  the  owner  of  the  fol- 
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lowing  described  real  estate  lying  and  being  in  the  county 
of  Otoe  and  state  of  Nebraska,  to-wit:  the  north  half  of 
the  south-west  quarter,  and  the  north  half  of  the  south- 
east quarter  of  section   five,  in  township  seven  north,  of 
ninge  nine  east  of  the  sixth  principal  meridian,  according 
to  the   government   survey  of  said   state   of  Nebraska; 
that  on  the  4th  of  December,  1872,  this  plaintiff  joined 
with  one  Thomas  Price  in  the  execution  of  two  promissory 
notes  to  one  Henry  Atkins,  one  for  the  payment  of  one 
thousand  dollars  in  two  years  from  that  date,  and  the 
other  for  the  payment  of  one  hundred  and  twenty  dollars 
in  one  year  from  that  date;  that  to  secure  the  payment  of 
said  notes  the  plaintiffs  made,  executed,  and  delivered  to 
said  Atkins  a  mortgage  upon  the  above  described  tracts  of 
land,  and  at  the  same  time  and  for  the  purpose  of  further 
securing  the  payment  of  said  promissorj^  notes  to  the  said 
Atkins,  the  said  Thomas  Price  also  made,  executal,  and 
delivered  to  the  said  Atkins  a  mortgage  upon  certain  other 
land  in  Lancaster  county,  Nebraska,  and  in  which  last 
mentioned  mortgage  the  wife  of  Price  joined.     Plaintiff 
further  represents,  that  long  after  the  maturity  of  said 
notes,  and  while  this  plaintiff  was  a  resident  of  Canada, 
to-wit,  on  the  22d  day  of  Januarj',  1876,  the  said  Henry 
Atkins  commenced  proceedings  in  this  (Otoe  district)  court 
to  foreclose  the  mortgage  as  aforesaid  upon  the  above  de- 
scribed tracts  of  land  in  Otoe  county,  and  that  a  decree  was 
rendered  in  this  court  ordering  said  lands  to  be  sold  to  pay 
the  amount  claimed  by  said  Atkins;  that  said  decree  was 
rendered  without  any  appearance  therein  by  this  plaintiff, 
or  any  one  for  him,  and  the  same  was  rendered  upon  de- 
fault; that  afterwards  said  property  was  offered  for  sale 
under  said  decree,  and  the  same  was  bid  in  by  the  said 
Martha  I.  Courtnay  for  the  sum  of  f 430 ;  that  afterwards 
said  sale  was  confirmed,  and  the  sheriff  made,  executed, 
and  delivered  to  the  said  Martha  I.  Courtnay  the  usual 
sheriff's  deed  in  and  to  said   tracts  of  land,  and  which 
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said  deed  was  long  afterwards,  to-wit,  on  the  14th  day  of 
June,  1880,  duly  filed  for  record  in  the  oflBce  of  the  county 
clerk  of  said  county,  and  by  him  duly  recorded  in  book  8 
of  deeds,  on  page  277  thereof. 

Plaintiff  further  charges  that  the  only  service  of  sum- 
mons, and  the  only  process  by  which  it  was  claimed  that 
he  was  brought  into  court  in  said  cause  was,  by  the  pub- 
lication of  a  printed  notice  to  him,  and  that  he  had  no 
knowledge  of  the  pendency  of  said  action,  or  of  the  exist- 
ence of  said  pretended  deed  from  the  said  sheriff  to  the  de- 
fendant herein,  until  a  short  time  since;  that  the  said  pre- 
tended service  by  publication  was  without  authority  of 
law,  and  that  the  court  thereby  acquired  no  jurisdiction  to 
render  said  decree  against  this  plaintiff,  or  to  order,  the 
said  sale  of  said  tracts  of  land ;  that  the  affidavit  upon 
which  said  publication  was  based  did  not  state  the  facts 
rjBquired  by  law  to  authorize  a  service  by  publication ;  that 
said  affidavit  did  not  state  that  the  defendants  in  that 
action  were  non-residents  of  the  state  of  Nebraska,  and  that 
personal  service  of  a  summons  could  not  be  made  on  them 
within  said  state;  that  said  affidavit  did  not  show  that  said 
action  was  one  of  those  in  which  the  statute  permitted  ser- 
vice by  publication  to  be  had ;  that  the  notice  based  on 
said  affidavit  for  publication  contained  no  description  of 
the  property  involved  in  said  suit  and  sought  to  be  appro- 
priated therein,  nor  did  said  notice  mention  the  court 
wherein  the  said  action  was  filed;  that  said  Martha  I. 
Courtnay  is  the  daughter  of  the  said  Henry  Atkins,  and 
that  before  said  sheriff's  pretended  sale,  and  before  the 
execution  of  the  said  pretended  deed  from  the  sheriff  to 
her,  the  said  Atkins  had  given,  delivered,  transferred,  and 
donated  said  notes  to  the  said  Martha  I.  Courtnay,  and 
that  before  said  pretended  sale  took  place  the  said  Martha 
I.  Courtnay  was  the  real  party  in  interest  in  said  decree; 
that  she  paid  no  consideration  for  said  tracts  of  laud,  and 
M'as  not  an  innocent  purchaser  thereof,  and  that  the  amount 
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of  her  said  bid  at  said  pretended  sale  was  simply  credited 
on  said  decree,  and  was  paid  in  no  other  way. 

Plaintiff  further  represents  that,  long  after  the  rendition 
of  the  alK)ve  mentioned  decree  in  this  court,  to-wit,  on 
the  16th  of  August,  1879,  the  said  Martha  I.  Courtnay? 
as  the  indorser,  holder,  and  owner  of  said  notes  and  of 
the  securities  therefor,  commenced  a  suit  in  the  district 
court  of  Lancaster  county,  Nebraska,  against  this  plaintiff 
and  the  said  Thomas  Price  and  wife  upon  the  same 
notes  on  which  the  said  pretended  judgment  in  this  court 
was  based,  and  asking  therein  for  the  full  amount  speci- 
fied in  said  notes,  with  interest  thereon,  to-wit,  for  the 
full  amount  of  one  thousand,  dollars,  with  interest  from 
December  4, 1874,  on  the  one  note,  and  for  the  full  amount 
of  one  hundred  and  twenty  dollars  with  interest  from  the 
4th  of  December,  1873,  on  the  other  note,  and  further  ask- 
ing for  a  foreclosure  of  the  said  mortgage  given  by  the 
said  Price  and  wife  upon  certain  land  in  said  Lancaster 
county,  to  secure  the  payment  thereof,  as  aforesaid ;  that 
personal  service  was  had  in  said  cause  in  Lancaster  county 
upon  said  Price  and  wife;  that  they  appeared  in  said  .suit 
and  made  defence  thereto,  and  an  issue  of  usury  was  joined, 
which  was  duly  tried  in  said  court;  and  the  said  court 
made  a  finding  of  the  amount  justly  due  on  said  notes,  and 
rendered  a  decree  on  said  finding,  and  that  afterwards  the 
said  decree  of  the  said  district  court  of  Lancaster  county 
was  fully  paid,  discharged,  and  satisfied. 

There  are  other  allegations  in  the  petition,  to  which  it  is 
unnecessary  to  refer. 

The  prayer  is  for  the  setting  aside  of  the  sheriff's  deed 
as  a  cloud  upon  the  plaintiff's  title,  and  for  general  relief. 

The  defendants  filed  an  answer,  to  which  it  is  unneces- 
sary to  refer. 

On  the  trial  of  the  cause  a  decree  was  entered  in  favor 
of  the  plaintiff,  cancelling  the  sheriff's  deed  without  pay- 
ment of  any  part  of  the  mortgage  debt,  but  requiring  the 
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plaiDtiff  to  pay  the  sum  of  $527.78,  the  amount  of  taxes 
and  interest  thereon  due  the  defendants.  Defendants 
appeal. 

The  action,  while  denominated  one  to  quiet  title  to  real 
estate,  is  in  fact  an  action  to  redeem.  The  plaintiiF  conies 
into  a  court  of  equity  asking  relief,  and  in  order  to  obtain 
it  must  himself  do  justice.  The  general  rule  governing 
courts  of  equity  in  granting  equitable  relief  is,  that  what- 
ever may  be  the  nature  of  the  relief  sought  by  the  plaintiff, 
the  equitable  rights  of  the  defendant  growing  out  of  or  in- 
timately connected  with  the  subject-matter  of  the  action 
will  be  protected.  Hence  the  maxim,  "He  who  seeks 
equity  must  do  equity,"  and  the  rule  that  a  plaintiff  to  be 
entitled  to  equitable  relief  must  come  into  court  with  clean 
hands.  The  equity  rule  will  be  applied  wherever  the  ad- 
verse equity  grows  out  of  the  very  transaction  before  the 
court,  or  out  of  such  circumstances  as  the  record  shows  to 
be  a  part  of  its  history,  or  where  it  is  so  connected  with 
the  cause  in  litigation  as  to  be  presented  in  the  pleadings 
and  proof,  with  full  opportunity  for  the  adverse  party  to 
explain  or  refute  the  charge.  Comstock  v.  Johnson,  46  N. 
Y.,  615.  Tripp  v.  Cook,  26  Wend.,  143.  McDonald  v. 
Neilson,  2  Cow.,  139.  Casler  v.  Shipmcm,  35  N.  Y.,  633. 
Finch  V.  Finch,  10  O.  S.,  501,  507.  Hamon  v.  Sweating, 
4  Hare,  1,  5,  6.  Whiiaker  v.  Hall,  1  Glyn  &  J.,  213. 
Colvin  V.  HaHweU,  5  CI.  &  Fin.,  484. 

In  the  case  under  consideration  the  mortgage  was  given 
to  secure  a  bona  fide  debt.  This  debt,  to  the  extent  of  the 
purchase  price  of  the  land,  under  the  decree  has  not  been 
paid,  if  the  deed  in  question  is  declared  void.  The  plaints 
iff,  however,  ignores  this  demand.  He  makes  no  offer  to 
pay  what  is  equitably  due  the  defendants  upon  the  mort- 
gage, and  therefore  is  asking  for  equitable  relief  without 
offering  to  do  equity.  An  action  to  remove  a  cloud  from 
title  falls  under  the  equity  rule,  that  the  equitable  rights 
of  the  defendant  growing  out  of  or  connected  with  the  sub- 
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ject-matter  of  the  suit  will  be  protected.  Therefore,  where 
the  cloud  arises  by  reason  of  a  sheriff's  deed  upon  a  void 
foreclosure  of  mortgage,  the  plaintiff  must  pay  the  amount 
of  the  decree  or  of  the  purchase  price  at  the  sale,  as  the  cir- 
cumstances may  be,  to  be  entitled  to  relief.  Ordinarily 
where  the  action  is  between  the  mortgagor  and  mortgagee, 
the  plaintiff  must  pay  the  amount  of  the  decree,  interest, 
and  costs.  Where,  however,  a  portion  of  the  debt  has 
been  paid  from  other  sources,  as  in  this  case,  or  the  action 
is  between  the  mortgagor  and  the  purchaser  at  the  sale, 
the  sum  to  be  paid  would  be  the  purchase  price,  not  ex- 
ceeding the  amount  of  the  decree,  and  interest  thereon,  with 
taxes,  cost  of  necessary  improvements,  etc.  In  the  case 
under  consideration  all  of  the  debt  seems  to  be  paid  except 
the  purchase  price  under  the  decree.  This,  defendants  are 
entitled  to,  with  interest  thereon.  The  plaintiff,  therefore, 
within  ten  days  from  this  date,  may  amend  his  petition  by 
offering  to  pay  the  defendants  the  amount  of  the  purchase 
price  at  the  sale  under  the  decree,  and  interest  thereon,  and 
upon  such  amendment  being  made  a  decree  will  be  rendered 
in  this  court  in  favor  of  the  defendants  for  the  sum  of  $430 
principal,  together  with  lawful  interest  thereon  from  the 
date  of  said  sale,  which  sums  the  plaintiff  is  required  to 
pay  in  90  days  from  this  date,  together  with  the  amounts 
heretofore  found  due  for  taxes  on  said  land,  and  in  case 
said  sums  are  not  paid,  said  land  shall  be  sold  as  in  an  ac- 
tion of  foreclosure  to  satisfy  said  claims. 

The  objection  that  the  defendants  are  donees  of  the 
mortgage,  even  if  true,  will  not  bar  their  right  of  recovery. 
The  decree  of  the  court  below  is  modified  to  conform  to 
this  opinion. 

JUDGICBNT  AOOOBDINOLY. 

The  other  judges  concur. 
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The  State  op  Nebraska,  ex  rkl.  John  Singleton, 


jw  586|  V.    John  N.    Van  Duyn,   County  Clerk    of 

I  24    586  QALINE   CoUNTY. 


1.  CoDStitutional  Law:  legislative .appobtionment.  That 
part  of  the  act  of  1887,  apportioning  the  state  into  representa- 
tive districts,  which  relates  to  Sarpy  county  is  shown  not  to  have 
passed  hoth  houses  of  the  legislature,  and  is  therefore  null  and 
Toid;  but  the  act,  so  far  as  it  relates  to  the  senatorial  districfa 
and  the  other  representative  districts,  is  complete  in  itself,  and 
capable  of  enforcement  and  within  the  limits  of  the  constitu- 
tion,  and  it  will  be  sustained. 

2. :    .     The  legislature  cannot  deprive  the  population 

of  a  county  of  representation  in  the  legislature.  Therefore, 
where  in  an  apportionment  act  a  county  is  omitted,  it  will 
retain  its  representation  under  the  preceding  act. 

ORiGiNAii  appIicatioD  for  mandamus. 

AbboU  &  AbboU  {E.  A.  Gilbert  and  N.  V.  Harlan  with 
them),  for  relator. 

Oeorge  H,  Hastings  and  F.  L  Foss  {N.  K.  Origgs  and 
J.  It.  Webster  with  them),  for  respondent. 

Maxwell,  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
defendant  to  post  notices  of  the  election  for  senator  and 
representatives  in  Saline  county  under  the  act  of  1881, 
instead  of  the  apportionment  law  of  1887,  upon  the 
ground  that  tlie  latter  act  is  void,  "  for  the  reason  that  the 
same  was  not  regularly  passed  by  both  houses  of  the  1^- 
islature,  in  the  manner  provided  therefor  by  sections  10 
and  11,  article  three  of  the  state  constitution,  in  this: 
That  the  bill  for  said  act  originated  in  the  house  of  repre- 
sentatives, and  was  passed  by  said  house  on  the  twenty- 
second  day  of  March,  1887,  and  by  it  sent  to  the  senate  on 
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the  same  day  for  its  actiou  thereon;  that  said  bill,  as  so 
passed  by  the  said  house,  among  other  things,  made  the 
ninth  representative  district  of  said  state  to  consist  of  the 
counties  of  Douglas  and  Sarpy,  and  to  be  entitled  to  one 
representative;  that  the  senate,  among  other  things,  so 
changed  said  bill  by  amendment  as  to  change  said  repre- 
sentative district  No.  nine  to  No,  eight,  and  by  striking 
out  of  the  same  the  words  *and  Douglas,^  thereby  making 
the  eighth  representative  district  to  consist  of  the  county 
of  Sarpy  alone,  and  to  be  entitled  to  one  representative; 
that  the  said  bill  so  amended  was  returned  to  the  house  of 
representatives  for  its  concurrence  on  the  30th  day  of 
March,  1887;  that  said  house  refused  to  concur  in  said 
amendments,  but  on  that  same  day  appointed  a  commiltee 
to  confer  with  a  like  committee  from  the  senate,  as  a  joint 
committee  of  conference,  to  which  said  bill  was  referred ; 
that  said  joint  committee  considered  said  bill  and  the  sen- 
ate amendments  thereto,  and  reported  the  result  of  said 
consideration  to  the  respective  houses  on  the  31st  day  of 
March,  1887;  that  in  said  report  given  to  the  house  of 
representatives  was  the  following,  among  other  amend- 
ments, to-wit :  '  That  representative  district  No.  nine  be 
amended  by  striking  out  the  words  "Douglas  and  Sarpy," 
and  inserting  the  woi;ds  "Cass  and  Otoe."  District  No. 
nine  shall  consist  of  the  county  of  Sarpy,  and  be  entitled 
to  one  representative,'  which  said  report  was,  on  the  same 
day,  adopted  by  the  house  of  representatives,  which  was 
the  final  action  taken  on  said  bill,  by  said  house.  The  re- 
port of  said  joint  conference  committee,  sent  to  the  senate, 
was  the  same  as  that  sent  to  the  house  of  representatives, 
except  that  the  words  'district  No.  nine  shall  consist  of  the 
county  of  Sarpy,  and  be  entitled  to  one  representative,^ 
was  wholly  omitted  from  said  report,  which  said  report 
was  then  and  there  adopted  by  the  senate,  and  was  the 
final  action  taken  by  the  senate  on  said  bill ;  whereby  the 
county  of  Sarpy  was  entirely  excluded  from  representation 
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in  the  house  of  representatives,  by  said  bill,  as  it  was 
finally  acted  upon  by  the  senate;  and  the  bill  passed,  con- 
curred in,  and  final  action  taken  upon  by  the  house  of 
representatives,  certified  by  the  secretary  of  state,  and  pub- 
lished as  the  act  of  1887,  was  never  acted  upon  by  the 
senate,  as  is  required  by  the  constitution ;  and  thereby  be- 
came and  was  and  is  void  and  of  non-effect. 

"And  the  plaintiff  alleges  that  he  is  informed  and  be- 
lieves that  the  words  *  district  No.  nine  shall  consist  of  the 
county  of  Sarpy,  and  be  entitled  to  one  representative/ 
was  not  inserted  in  said  committee's  house  report  by  the 
action  or  order  of  said  committee,  but  was  attached  thereto 
by  some  member  of  said  committee,  after  said  report  had 
been  completed  and  signed  by  said  committee.  All  of 
which  actings  and  doings  of  said  house,  senate,  and  joint 
committee  will  fully  appear  by  inspection  of  their  proceed- 
ings. 

"And  the  plaintiff  alleges  that,  by  reason  of  the  prem- 
ises, the  apportionment  act  of  February  28,  1881,  being 
chapter  five  of  the  Compiled  Statutes  of  1883,  is  in  full 
force  and  effect;  that  by  said  last  named  act  said  Saline 
county  is  entitled  to  elect  three  members  for  the  house  of 
representatives  instead  of  two,  as  is  provided  by  the  pre- 
tended act  of  1887." 

Certified  copies  of  the  Journal  of  each  house,  so  far  as 
they  relate  to  the  question  presented,  are  attached  to  and 
made  a  part  of  the  petition. 

The  defendant  demurred  generally  to  the  petition. 

As  the  case  is  one  affecting  all  portions  of  the  state,  the 
argument  was  postponed  one  week  in  order  to  give  all 
parties  interested  an  opportunity  to  be  heard.  The  case  is 
now  submitted  on  the  demurrer. 

Section  2,  article  3  of  the  constitution  of  1875,  declares 
that,  "The  legislatui'e  shall  provide  by  law  for  an  enumer- 
ation of  the  inhabitants  of  the  state  in  the  year  eighteen 
hundred  and  eighty-five,  and  every  ten  years  thei'eafter; 
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and  at  its  first  regular  session  after  each  enumeration^  and 
also  after  each  enumeration  made  by  the  authority  of  the 
United  States,  but  at  no  other  time,  the  legislature  shall 
apportion  the  senators  and  representatives  according  to  the 
number  of  inhabitants,  excluding  Indians  not  taxed,  and 
soldiers  and  officers  of  the  United  States  army  and  navy." 

Section  3  also  provides  that,  "  The  house  of  representa- 
tives shall  consist  of  eighty-four  members,  and  the  senate  » 
shall  consist  of  thirty  members  until  the  year  eighteen 
hundred  and  eighty,  after  which  time  the  number  of  mem- 
bers of  each  house  shall  be  regulated  by  law;  but  the 
number  of  representatives  shall  never  exceed  one  hundred 
nor  that  of  senators  thirty-three." 

In  1881  the  legislature  increased  the  members  of  the 
senate  to  thirty-three,  and  of  the  house  to  one  hundred. 

The  evident  design  of  the  framers  of  the  constitution, 
in  requiring  an  apportionment  of  senators  and  representa- 
tives to  be  made  by  the  legislature  at  its  next  regular  ses- 
sion after  each  census  taken  by  the  United  States  and  the 
decennial  census  intervening  taken  by  the  state,  and  at  no 
other  time,  was  to  secure  a  fair  apportionment  based  upon 
the  population  of  the  state.  In  a  new  state  like  this  it 
necessarily  follows  that,  in  the  redistribution  of  members, 
many  of  the  older  counties  must  give  up  a  portion  of  their 
representation  in  order  that  the  new  counties  may  be  sup- 
ph'ed.  If  the  relative  increase  of  population  of  all  the 
counties  was  the  same  during  any  period  of  five  years,  as 
shown  by  the  cenius,  there  would  be  no  necessity  for  the 
passage  of  an  act  to  re-apportion  senators  and  representa- 
tives, as  no  change  would  be  made.  And  this  principle 
no  doubt  is  applicable  to  particular  counties  where  repre- 
sentation will  be  neither  increased  nor  diminished.  The 
ordinary  course  of  apportioning  the  state  into  senatorial 
and  representative  districts  is  to  include  all  the  districts  in 
one  bill.  This  is  a  matter  of  convenience,  and  no  doubt 
is  the  proper  mode,  but  if  the  legislature  instead  saw  fit  to 
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create  the  districts  by  separate  bills,  the  apportionment  be- 
ing based  upon  population  as  shown  by  the  census,  this 
ourt  would  have  no  authority  to  declare  such  acts  void. 
All  that  the  constitution  requires  is  a  fair  apportionment^ — 
the  mode  by  which  it  is  secured  being  left  to  the  legislature. 
The  power  granted,  however,  is  to  apportion  and  not  to 
disfranchise. 

The  apportionment  in  all  the  counties  is  to  be  made  upon 
the  same  ratio.  In  case  of  a  major  fraction  of  a  ratio  in 
any  county,  and  it  is  necessary  to  join  the  same  to  a 
major  fractional  ratio  in  another  county  to  form  a  district, 
no  doubt  some  discretion  exists  as  to  the  form  of  such  dis- 
trict ;  but  where  a  county  containing  population  forms  a 
representative  district  either  alone  or  in  connection  with 
another  county,  such  district  cannot  be  destroyed  by  the 
legislature  without  placing  such  county  in  a  new  repre- 
sentative district.  In  other  words,  the  legislature  is  to 
divide  the  state  into  senatorial  and  representative  districts, 
and  if  it  fails  in  whole  or  in  part,  the  portion  omitted  may 
justly  claim  representation  under  the  preceding  statute, 
as  the  legislature  has  failed  to  make  a  full  apportionment. 

The  petition  in  this  case  shows  that  the  act,  so  far  as  it 
relates  to  the  senatorial  districts,  is  unobjectionable.  So 
far  as  it  relates  to  the  representative  districts  it  is  com- 
plete, except  as  to  Sarpy  county.  And  with  Sarpy  county 
the  number  does  not  exceed  the  constitutional  limit— one 
hundred.  The  record  before  us  tends  to  show  that  that  por- 
tion of  the  act  relating  to  Sarpy  county  was  not  passed  by 
both  houses  of  the  legislature — perhaps  not  by  either — and 
submitted  to  the  governor,  and  because  of  this  defect  we 
are  asked  to  declare  the  whole  act  unconstitutional.  There 
is  no  complaint  that  Saline  county  has  been  unjustly  de- 
prived of  any  portion  of  its  representation  by  reason  of 
this  re-apportionment,  but  the  right  is  claimed  upon  the 
sole  ground  that  the  legislature  has  failed  to  divide  the 
whole  state  into  representative  districts. 
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An  act  may  be  void  in  part  and  a  portion  of  it  valid. 
In  such  case  the  court,  if  it  can  separate  that  portion  which 
is  not  in  conflict  with  the  constitution  from  tliat  which  is 
clearly  in  conflict  therewith,  and  the  former  is  complete  in 
itself  and  capable  of  enforcement  it  will  be  sustained. 
State  V.  Lancaster  Co.,  6  Neb.,  487.  State  v.  Piatt,  2  Rich- 
ardson, 150.  White  v,  Lincoln,  5  Neb.,  515.  Holmberg 
V.  Hauck,  16  Neb.,  338.  State  v.  Lancaster  Co.,  17  Neb., 
35.  State  V.  Hurda,  19  Neb.,  316.  In  re  Groff,  21  Neb., 
647. 

In  State  v.  McLeUand,  18  Neb.,  243,  and  State  v.  Rob- 
inson,  20  Neb.,  96,  the  bill  creating  the  office  of  register 
of  deeds  had  passed  both  houses  of  the  legislature,  with  a 
provision  that  it  should  apply  to  counties  having  15,000 
or  more  inhabitants.  Before  being  presented  to  the  gov- 
ernor the  bill  was  changed,  by  substituting  "1,500"  for 
"15,000,"  and  in  that  form  was  signed  by  the  governor, 
and  it  was  held  that  the  act  was  void ;  but  the  rule  there 
laid  down  has  no  application  to  the  act  in  question,  except 
BO  far  as  it  relates  to  Sarpy  county. 

No  act  of  the  legislature  will  be  declared  void,  unless  it 
is  clearly  so,  and  the  party  who  claims  that  an  act  is  un- 
constitutional must  be  able  to  point  to  the  particular  pro- 
vision of  the  constitution  with  which  it  is  in  conflict.  A 
mere  doubt  of  its  validity  is  not  sufficient.  A  statute, 
like  a  contract,  is,  if  possible,  to  receive  such  a  construction 
as  to  carry  it  into  effect,  and  not  to  annul  it.  Applying 
this  rule,  there  is  no  difficulty  in  sustaining  the  act  as  to 
all  but  Sarpy  county. 

While  the  hardship  to  a  great  portion  of  the  state,  by 
being  deprived  of  representation  until  after  the  census  of 
1890,  is  not  a  proper  matter  for  consideration  at  this  time, 
still  such  denial  of  representation  should  not  be  based  on 
a  forced  and  unnatural  construction  of  the  statute,  or  upon 
an  assumption  that  the  act  in  question  in  failing  to  cover 
the  entire  state  must  necessarily  be  unconstitutional. 
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In  the  argument  of  the  case,  objection  was  made  to  the 
right  of  the  relator  to  institute  the  action.  There  is  no 
objection  in  the  demurrer  of  the  legal  capacity  of  the  re- 
lator to  sue^  and  such  objection  is  thereby  waived.  State 
V.  SteaimSy  11  Neb.,  106.  In  a  number  of  cases  it  has 
been  held  that  where  the  question  presented  is  one  of  pub- 
lic right,  and  the  object  to  enforce  the  performance  of  a 
public  duty,  it  is  sufficient  for  the  relator  to  show  that  he 
is  a  citizen,  and  as  such  interested  in  the  execution  of  the 
law.  Hall  V.  People,  57  111.,  313.  Stale  v.  Jiidge,  7  Iowa, 
202.  Hamilton  v.  State,  3  Ind.,  458.  People  v.  Hahey^ 
37  N.  Y.,  348.  StaJU  v.  Shropshire,  4  Neb.,  413.  State  v. 
Steams,  11  Neb.,  106.  But  it  is  probable  the  complaint 
should  come  from  a  county  unjustly  discriminated  against 
by  the  apportionment.  It  is  unnecessary,  however,  to  de- 
termine that  question.  The  demurrer  to  the  petition  is 
sustained,  the  writ  denied,  and  the  action  dismissed. 

Judgment  accokdingly. 

The  other  judges  concur. 


Sallie  a.  Ward,  plaintiff  in  error,  v.  Michael 
Watson,  defendant  in  error. 

1.  Chattel  Mortgage.    The  statute  requires  a  chattel  mortgage^ 

or  '*  a  tme  copy  thereof/'  to  be  filed  in  the  office  of  the  county 
clerk,  who  "  shall  endorse  on  snch  instrnment,  or  copy,  the  time 
of  receiving  the  same,  and  shall  keep  the  same  in  his  office  for 
the  inspection  of  all  persons.*'  Hddy  That  the  party  claiming 
under  a  mortgage  so  filed  oonld  not  withdraw  the  instrument 
firom  the  office  and  proceed  under  the  statute  to  foreclose. 

2.     :     TEBMS  OP   PAYMENT.    The  notes  accompanying  & 

mortgage  are  evidence  of  the  debt  and  the  times  of  payment,, 
and  where  certain  notes  stating  definitely  the  amounts  and 


JULY  TERM,  1888.  593 

Ward  V.  Watson. 

times  of  payment  vere  dniy  signed  by  the  maker,  and  a  chattel 
mortgage  on  certain  property  to  secnre  the  same  party  in  blank, 
bnt  to  be  filled  up  in  the  ordinary  form,  was  also  signed,  ffeld. 
That  a  provision  in  the  mortgage  inserted  without  the  mort- 
gagor's knowledge  or  consent,  changing  the  times  of  payment 
from  that  stated  in  the  notes,  was  not  binding  on  him. 

Error  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Field,  J. 

Haywood,  Ames  &  Kelly  and  Edaon  Rich,  for  plaintiff  in 
error,  cited :  Dinsmore  v,  Stimbert,  12  Neb.,  438.  1 
Daniels  Neg.  Instr.,  807.  KnoxvUle  Bank  v.  Qark,  51 
Iowa,  264. 

F,  W.  Collins  and  Houston  &  Baird,  for  defendant  in 
error,  cited:  Herman  Chattel  Mortgages,  Sees.  176,  182. 
Baily  v.  Smith,  14  Ohio  State,  396.  HiU  v.  Webb,  36  N. 
H.,  150. 

Maxwell,  J. 

In  the  autumn  of  1886,  the  plaintiff  was  the  owner  of  a 
restaurant  in  the  city  of  Lincoln,  and  in  October  of  that 
year  sold  the  same  to  one  Jacob  McLaughlin.  On  the 
7th  of  November,  following,  McLaughlin  sold  the  res- 
taurant to  the  defendant  for  the  sum  of  $1,200,  one-half 
of  which  was  paid  at  the  time  of  the  sale.  The  defendant 
was  given  immediate  possession.  On  the  9th  of  that 
month  the  defendant  and  McLaughlin  went  to  the  office 
of  an  attorney  and  had  him  prepare  two  notes  of  $300 
each,  one  of  which  was  to  be  due  March  1,  1887,  and  the 
other  April  1,  1887.  These  notes  were  to  be  secured  by  a 
chattel  mortgage  on  the  property  purchased.  The  defend- 
ant was  requested  to  produce  the  schedule  of  property  re- 
ceived by  him  from  McLaughlin  for  insertion  as  a  de- 
scription of  the  property  to  be  mortgaged,  and  going  to 
his  place  of  business  for  that  purpose,  found  there  a  party 
38 
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with  whom  he  had  some  business  which  required  imme- 
diate attention.  He  thereupon  returned  to  the  attorney's 
office  with  tlie  schedule,  and  stated  that  his  presence  was 
required  at  his  place  of  business,  and  he  must  return  im- 
mediately. He  thereupon  signed  the  notes,  and  the  mort- 
gage but  partly  completed,  and  left  the  office  with  the  un- 
derstanding on  the  part  of  all  of  the  parties  that  the 
mortgage  was  to  be  filled  out  in  the  ordinary  form.  There 
appears  to  have  been  some  conversation  on  the  part  of  the 
defendant  as  to  his  ability  to  pay  the  debt,  and  he  seems  to 
have  stated  that  he  expected  some  money  from  Kansas  out 
of  which  he  could  pay  the  debt  in  case  he  was  unable  to  do 
so  from  the  restaurant,  and  that  he  would  like  the  priv- 
ilege of  paying  $100  per  month.  There  is  no  pretense, 
however,  that  there  was  any  agreement  on  his  part  to  pay 
in  that  manner.  The  mortgage,  as  filled  out,  however, 
contained  a  provision  that  the  debt  should  be  paid  in 
monthly  installments  of  $100.  There  is  some  dispute  in 
the  testimony  as  to  whether  or  not  this  provision  was  in  the 
mortgage  when  it  was  signed,  nor  is  it  material,  as  there 
is  no  claim  that  the  defendant  w*as  informed  of  such 
change  of  the  times  of  payment.  In  December,  1886, 
McLaughlin  sold  and  transferred  the  notes  and  mortgage 
to  the  plaintiflP  in  part  payment  of  the  original  purchase 
prit^e  of  the  restaurant.  About  January  1,  1887,  the 
])laiutift'  demanded  of  the  defendant  $100,  alleged  to  be 
due  on  the  first  installment,  and  failing  to  receive  the 
same,  demanded  possession  of  the  mortgaged  property, 
which  being  unable  to  obtain  without  legal  process,  she 
brought  an  action  of  replevin.  On  the  trial  of  the  cause 
the  above  facts  appeared,  and  the  jury  returned  a  verdict 
for  the  defendant  in  the  sum  of  $749.60.  A  motion  for 
a  new  trial  was  thereupon  made  by  the  plaintiff*  and  over- 
ruled, and  judgment  entered  on  the  verdict. 

A  large  number  of  errors  are  assigned  in  this  court, 
which  from  the  conclusion  we  have  reached  need  not  be 
noticed  at  length. 
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The  testimony  shows  that  after  the  execution  of  the 
mortgage  it  was  filed  in  the  office  of  the  county  clerk  of 
Lancaster  county.  In  January,  1887,  when  the  plaintiff 
sought  to  foreclose  this  mortgage,  it  was  taken  off  the  files 
and  out  of  the  clerk^s  office  by  the  plaintiff's  representa- 
tive, and  delivered  to  the  sheriff,  and  it  is  claimed  that  it 
was  lost  in  the  sheriff's  office.  No  copy  was  preserved, 
nor  was  the  proof  of  the  contents  of  said  instrument  either 
full  or  satisfactory. 

Sec  2,  Chap.  12  of  the  Compiled  Statutes  provides  that, 
to  entitle  any  person  to  foreclose  a  chattel  mortgage  it 
shall  be  requisite,  1st.  That  some  default  in  the  condition 
shall  have  occurred  by  which  the  power  to  sell  becomes 
oi^erative.  2d.  That  no  proceedings  have  been  had  at 
law,  etc.  3d.  "That  such  mortgage,  containing  the 
power  of  sale  has  been  duly  recorded.''  A  later  statute 
makes  filing  equivalent  to  recording  (Chap.  32,  Sec.  14). 
The  latter  statute  permits  the  filing  of  the  original  "  or  a 
true  copy  thereof."  *  *  *  "  and  such  clerk  shall 
endorse  on  such  instrument  or  copy  the  time  of  receiving 
the  same,  and  rfiall  keep  the  same  in  his  office  for  the  in- 
spection of  all  persons,"  etc. 

In  Ijoeb  V.  Hirsch,  21  Neb.,  392,  it  was  held  that,  to 
authorize  a  sale  under  the  statute,  the  mortgage  must  be 
duly  filed  in  the  county  where  the  sale  is  to  take  place. 
We  adhere  to  that  decision  as  a  correct  construction  of  the 
statute.  The  filing  takes  the  place  of  recording,  and  the 
instrument  is  no  more  to  be  removed  from  the  clerk's 
office  during  the  existence  of  the  lien  than  the  records  of 
said  office.  Eveiy  person  who  has  or  may  acquire  an  in- 
terest in  the  property  has  a  right  to  have  the  instrument 
remain  on  file  and  open  to  inspection  ;  and  this  applies 
with  much  greater  force  where  the  mortgage  contains  pe- 
culiar or  unusual  provisions.  Both  the  mortgagor  and 
mortgagee  have  rights  in  a  mortgage,  and  the  instrument 
iliself  is  the  primary  evidence  of  what   it   contains,  and 
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secondary  evidence  is  admissible  only  where  the  loss  of  llie 
original  is  proved.  But  in  no  case  can  a  party  withdraw 
a  chattel  mortgage  from  the  county  records,  and  while  so 
withheld  proceed  under  the  statute  to  foreclose  the  same. 

It  is  unnecessary  to  review  the  instructions  at  length. 
The  plaintiff  took  possession  of  the  defendant's  property 
before  either  of  the  notes  were  due,  and  thereby  broke  up 
his  business.  This  she  had  no  more  right  to  do  at  that 
time  than  she  would  have  had  to  seize  the  goods  of  a 
stranger.  The  damages  to  the  defendant  were  very  great 
—evidently  more  than  the  jury  have  returned.  The  ver- 
dict is  therefore  fully  sustained  by  the  evidence,  and  is  not 
excessive.  The  judgment  of  the  district  court  is  right  and 
is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


The  County  op  Richardson,  plaintiff  in  error,  v. 
Peter  Frederick  and  Margaret  Truenbach, 
defendants  in  error. 

1.  Insane :    expenses  of  keeping  insane.    Under  chapter  40 

of  the  Compiled  Statutes  of  1887,  the  brothers  and  sisters  of  an 
insane  person  are  not  liable  for  the  expenses  incurred  in  his 
treatment  in  the  insane  hospital  during  such  insanity. 

2,     :    :    construction  OF  STATUTE.    Chapter  67  of  the 

Compiled  Statutes,  entitled  paupers,  and  which  provides  that 
the  persons  named  shall  be  supported  by  their  relatives,  desig- 
nated in  the  act,  has  no  reference  to  the  support  and  care  of  in- 
sane persons  confined  in  the  insane  hospital  at  public  charge. 

Error   to  the  district   court   for  Richardson  county 
Tried  below  before  Appelget,  J, 
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Edwin  FaUoon,  for  plaintiff  in  error,  cited :  McClay  v. 
WcyiToU,  18  Neb.,  44. 

E.  W.  Thomas  and  Isham  Reavisj  for  defendants  in  er- 
ror, cited :  Monroe  County  v.  Teller ,  51  Iowa,  670.  Speed- 
ling  V.  Worth  County,  68  Id.,  152. 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Rich- 
ardson county,  by  plaintiff  in  error,  for  the  recovery  of 
^1,727,  with  legal  interest  alleged  to  be  due  the  county  as 
the  expenses  of  keeping  a  sister  of  defendants  in  error  in 
the  state  insane  hospital  from  May  18, 1876,  to  March  25, 
1886. 

The  material  part  of  the  amended  petition,  which  we 
copy  from  the  brief  of  plaintiff  in  error,  is  as  follows : 

"  On  the  3d  day  of  June,  1875,  one  Catharine  Frederick 
was  a  citizen  of  said  county,  and  had  a  l^al  settlement 
therein ;  that  on  said  date  Catharine  was,  by  the  board  of 
commissioners  of  insanity  of  said  Richardson  county,  ad- 
judicated to  be  insane,  and  a  proper  person  to  be  confined 
in  said  hospital  for  the  insane  of  said  state,  and  therenpon 
said  Catharine  Frederick  was,  by  the  order  of  said  board, 
placed  in  said  hospital  at  Lincoln  in  said  state,  and  therein 
confined  from  May  18,  1876,  to  March  25,  1886,  when 
she  was  removed  therefrom  as  incurable ;  that  the  expense 
of  keeping  said  Catharine  Frederick  in  said  hospital  dur- 
ing said  time  was  the  sum  of  $1,727.  A  statement  show- 
ing said  expense,  certified  under  the  seal  of  the  superintend- 
-ent  of  said  hospital,  is  hereto  attached,  marked  *  Exhibit 
A,'  and  made  a  part  hereof.  That  on  the  5th  day  of  Au- 
gust, 1886,  plaintiff  paid  said  sum,  the  amount  of  said  ex- 
penses, into  the  treasury  of  the  state  of  Nebraska  for  the  use 
and  benefit  of  said  hospital  for  the  insane;  that  said  Cath- 
arine Freilerick  had  no  property  or  estate  whatever  during 
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said  coDfinement  in  said  hospital,  or  at  any  time  since  that 
time;  that  said  defendants  are  the  brother  and  sister  of 
said  Catharine  Frederick;  that  her  parents  and  graml- 
parents  are  dead^  and  that  she  has  neither  husband  or 
children;  that  plaintiff  has  demanded  of  said  defendants 
payment  of  said  sum  so  by  plaintiff  paid  for  their  use,  and 
they  liave  refused  to  pay  the  same,  or  any  part  thereof. 
Said  defendants,  Peter  Frederick  and  Margaret  Truenbach, 
are  now  and  were  at  the  time  of  said  commitment,  and 
since  that  time,  of  sufficient  ability  to  support  said  Catha> 
rine  Frederick,  and  had  full  notice  of  the  action  of  said 
board  at  the  time  of  the  adjudication  and  order  aforesaid," 

To  this  amended  petition  defendants  filed  separate  gen- 
eral demurrers,  which  were  sustained  by  the  district  court 
and  the  cause  dismissed. 

Plaintiff  in  error  brings  the  case  to  this  court  for  re- 
view by  petition  in  error. 

A  number  of  questions  are  presented  by  tlie  briefs  of 
counsel,  but  one  of  which  we  will  notice,  and  that  is,  as  to 
the  liability  of  defendants  in  error  to  the  county  for  money 
paid  to  the  state  on  account  of  the  maintenance  and  care 
of  the  insane  person  referred  to  in  the  petition. 

The  county  bases  its  action,  principally,  upon  section  48 
of  chapter  40  of  the  Compiled  Statutes  of  1887,  which  is 
as  follows : 

''  The  provisions  herein  made  for  the  support  of  the  in- 
sane at  public  charge,  shall  not  be  construed  to  release  the 
estates  of  such  persons  nor  their  relatives  from  liability  for 
their  support,  and  the  commissioners  of  the  several  counties 
are  authorized  and  empowered  to  collect  from  the  property 
of  such  patients,  or  from  any  person  or  persons  legally 
bound  for  their  support,  any  sums  paid  by  the  county  in 
their  behalf,  as  herein  provided ;  and  the  certificate  from 
the  superintendent  and  the  notice  from  the  auditor  of  state, 
stating  the  sums  charged  in  such  cases,  shall  be  presump- 
tive evidence  of  the  correctness  of  the  sum  so  stated.     If 


JULY  TERM,  1888.  599 

Richardson  Goanty  y.  Fredeiiok. 

the  board  of  county  commissioners^  in  the  case  of  any  insane 
patient  who  has  been  supported  at  the  expense  of  the 
county,  shall  deem  it  a  hardship  to  compel  the  relatives  of 
such  patient  to  bear  the  burden  of  his  or  her  support,  they 
may  relieve  such  relatives  from  any  part  or  all  of  such 
burden  as  may  seem  to  them  reasonable  and  just/' 

It  is  contended  that  section  1  of  chapter  67,  Id.,  which 
provides  for  the  support  of  paupers,  fixes  such  liability 
upon  defendants  in  error,  for  the  indebtedness  named,  as 
they  are  within  the  list  of  persons  mentioned  in  that  sec- 
tion whose  duty  it  is  to  support  the  poor.  We  think  there 
is  a  clear  distinction  between  the  sections  cited,  section  1 
of  chapter  67,  and  section  48  of  chapter  40;  that  distinc- 
tion being  as  clearly  marked  as  the  one  existing  betwoen 
the  chapter  treating  of  paupers  and  the  one  "  For  the  gov- 
ernment of  the  hospital  for  the  insane,  defining  the  legal 
relations  of  insane  persons  and  providing  for  their  care  and 
protection." 

In  the  first  named  act  aid  is  given  to  a  poor  person, 
unable  to  earn  a  livelihood,  upon  application  and  request 
for  such  assistance.  In  the  law  governing  insane  persons, 
it  is  provided  that,  upon  information  verified  by  affidavit 
being  filed,  the  commissioners  of  insanity  shall  at  once 
take  steps  to  investigate  the  grounds  of  the  information, 
and  they  may  issue  their  warrant  for  the  arrest  of  the 
person  charged  and  bring  him  before  them,  that  the  exam- 
ination may  be  had  in  his  presence,  if  they  think  proper 
80  to  do.  The  insane  person  is  not  consulted  as  to 
whether  he  shall  be  deprived  of  his  liberty  or  not,  nor  in- 
deed are  his  friends  or  relatives. 

As  is  said  in  The  County  of  Delaware  v.  McDonald^  46 
la.,  171:  "The  state  reaches  out  its  strong  arm  and 
makes  the  insane  its  wards,  regardless  of  the  care  which 
they  may  receive  at  home,  or  the  wishes  of  those  upon 
whom  they  are  dependent  for  their  support." 

The  poor  are   not  deprived  of  their  liberty,  and   we 
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know  of  110  law  which  would  even  permit  the  county  or 
state  authorities  to  wrest  such  persons  from  the  care  and 
custody  of  relatives  and  friends  and  confine  them  in  a  poor 
house,  nor  would  they  be  so  confined  against  their  own 
consent,  for  no  other  reason  than  that  they  were  "  unable 
to  earn  a  livelihood  in  consequence  of  any  bodily  infirm- 
ity," etc.  With  the  insane  it  is  entirely  diflFerent.  The 
state  asserts  its  rights,  for  the  reason  an  insane  person  may 
often  need  more  than  a  mere  maintenance.  He  often 
needs  restraint,  confinement,  medical  attendance,  and  pecu- 
liar care  and  treatment.  Society  is  entitled  to  be  pro- 
tected and  relieved  against  him,  and  when  this  is  so,  the 
state  very  properly  takes  charge  of  him  and  makes  him 
its  ward.  Dismissing,  therefore,  from  our  consideration 
the  chapter  providing  for  the  support  of  paupers,  we  next 
inquire  whether  there  is  anything  in  the  act  included  in 
chapter  40,  for  the  care  of  the  insane,  which  imposes  any 
legal  liability  upon  defendants  in  error  for  the  payment  oi 
the  demand  of  the  county.  We  think  clearly  not.  The 
legislature  seems  to  have  had  in  mind  the  fact  that  at 
some  time  such  legislation  as  would  create  this  liability 
would  be  enacted,  and  that  the  sections  preceding  the  one 
quoted  might  not  be  so  construed  as  to  release  the  estates 
of  insane  persons  or  their  relatives  from  such  liability; 
therefore  it  is  provided  that  such  construction  shall  not  be 
given  the  provisions  made  in  the  act  for  the  support  of  the 
insane  at  public  expense,  and  it  is  further  provided  that 
the  county  commissioners  may  collect  from  the  property  of 
the  patient,  or  "  from  any  person  or  persons  legally  bound 
for  their  support,"  any  sums  paid  by  the  county  for  their 
care  at  the  hospital. 

Section  48  is  substantially  a  copy  of  section  1433  of  the 
code  of  Iowa,  and  in  Monroe  County  v.  Teller,  51  la.,  670, 
the  question  here  presented  was  decided,  and  it  was  held 
that  the  defendant  in  that  case  was  not  liable  for  the  sup- 
port of  his  son,  who,  at  the  time  he  was  committed  to  the 
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asylum,  was  over  twenty-one  years  of  age.  It  was  there 
contended  that  the  defendant  was  liable  under  section  1  of 
title  11  of  the  code  of  that  state,  which  provides  that  "the 
father,  mother,  and  children  of  any  poor  person  who  is 
unable  to  maintain  himself  by  work  shall  jointly  or  sev- 
erally relieve  or  maintain  such  poor  person  in  such  man- 
ner as  may  be  provided  by  the  trustees  of  the  township 
where  such  poor  person  may  be,"  etc,  but  the  court,  by 
Rothrock,  J.,  said:  "  It  is  not  claimed  in  this  case  that 
at  the  time  the  defendant's  son  was  sent  to  the  hospital  he 
was  a  pauper,  nor  that  he  was  a  county  charge,  nor  that 
he  ever  has  been,  within  the  meaning  of  chapter  1,  title 
11.  That  chapter  only  has  reference  to  relief  for  the 
poor,  that  is  to  such  as  apply  to  the  proper  authorities  for 
relief  because  of  poverty." 

The  same  thing  is  substantially  held  in  Speedling  v. 
Worth  County,  68  la.,  152,  in  which  the  father  of  the  in- 
sane person  was  permitted  to  recover  of  the  county  the 
value  of  his  services  in  caring  for  her,  she  having  been, 
before  that  time,  found  to  be  insane  by  the  commissioners 
of  insanity. 

It  is  quite  clear  that  nothing  can  be  found  in  the  chap- 
ter for  the  government  and  custody  of  the  insane  which 
would  make  defendants  in  error  "  legally  bound "  for  the 
support  of  their  insane  sister,  under  tiie  allegations  con- 
tained in  the  petition. 

It  is  claimed  by  counsel  for  plaintiff  in  error  that  "This 
action  is  the  product  of  the  State  v.  Douglas  County y  1 8 
Neb.,  601,"  referring,  we  presume,  to  that  clause  in  the 
opinion  on  page  609,  in  which  the  following  language  oc- 
curs :  "  It  is  very  properly  provided  by  section  48,  Id., 
that  the  estates  and  relatives  of  insane  persons,  when  able 
to  do  so,  shall  reimburse  the  county  for  the  money  paid, 
thereby  making  the  counties  the  losers  only  to  the  extent 
of  money  paid  out  for  those  who  are  unable  to  support 
themselves." 
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This  language  is  all  that  we  are  able  to  find  in  the 
opinion  that  could  be  construed  to  have  any  bearing  upon 
this  question.  The  section  referred  to  was  not  under  con- 
sideration, as  the  point  in  that  case  was^  as  to  the  liability 
of  the  county  to  the  state  for  money  paid  by  the  state  for 
the  care  of  insane  persons  sent  from  such  county,  and  in 
discussing  the  question  of  the  power  of  the  legislature  to 
impose  the  burden  upon  the  county,  and  which  was  held 
to  exist,  and  by  it  possibly  improperly  exercised,  the  lan- 
guage referred  to  was  used,  perhaps  unnecessarily,  but  for 
no  other  purpose  than  as  an  argument.  The  question 
here  presented  was  not  before  us,  and  it  is  very  clear,  upon 
an  examination  of  that  opinion,  that  it  was  not  the  purpose 
of  the  court  to  pass  upon  its  provisions.  The  reference  ta 
it  was  incidental  and  argumentativje,  rather  than  otherwise. 
While  the  section  does  make  provision  for  the  method  of 
recovery  of  the  expense  of  keeping  the  insane,  from  those 
legally  bound,  yet  there  is  no  statutory  liability  imposed 
by  the  act.  If  there  is  any  person  legally  bound,  that  lia- 
bility is  created  by  common  law  and  not  by  statute.  If 
imposed  by  the  common  law,  brothers  and  sisters  are  not 
within  the  rule. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Sherwin,  Sherwin  &  CJo.,  plaintiffs  in  error,  v^  |^  sS 

Patrick  W.  O'Connor,  defendant  in  error. 

1.  Evidence  examined,  and  Heldf  Safficient  to  sustain  the  yerdict 

of  the  jury. 

2.  The  verdict  of  the  jury  heing  consistent  vlth  the  theory  of  the 

defense  and  the  testimony  of  the  defendant  upon  questions  of 
fact,  and  these  questions  of  fact  being  submitted  by  proper  in- 
structions, the  verdict  will  be  upheld. 

3.  Instractions  given  to  the  trial  jury  by  the  district  court  can 

not  be  assigned  for  error  in  the  supreme  court,  unless  the  alleged 
error  was  presented  to  the  district  court  in  the  motion  for  a  new 
trial. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

J,  L,  CaldtceUy  for  plaintiffs  in  error. 

Saicyer  &  Sndl,  for  defendant  in  error. 

Reese,  Ch.  J. 

This  was  an  action  to  recover  commissions  alleged  to  be 
due  from  defendant  in  error  to  plaintiffs  in  error,  as  ex- 
change brokers.  Defendant  was  the  owner  of  certain  per- 
sonal property,  and  one  Green  was  the  owner  of  real  estate 
in  Franklin  county,  which  he  had  placed  in  the  hands  of 
plaintiffs  in  error  for  sale  or  exchange,  and  which  they  had 
advertised  in  the  local  papers.  Defendant  seeing  their  ad- 
vertisement approached  them  at  their  office  for  an  exchange, 
and  being  informed  that  the  owner  of  the  real  estate  would 
soon  be  in  Lincoln,  nothing  was  done  until  his  arrival, 
when  he  was  introduced  to  defendant  and  an  exchange  waa 
effected  by  them. 

A  jury  trial-  was  had  in  the  district  court,  which  resulted 
in  a  verdict  in  favor  of  defendant. 
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Plaintiffs  bring  the  cause  to  this  court  by  proceeding  in 
error. 

The  motion  for  a  new  trial  was  based  upon  three  grounds, 
as  follows : 

^^FiraL     The  verdict  is  contrary  to  law. 

^'Second.  The  verdict  is  contrary  to  the  instructions 
given  for  the  plaintiffs. 

^' Third,  The  verdict  is  contrary  to  the  evidence,  and 
not  sustained  thereby." 

The  assignments  of  error  in  the  petition  in  error  are 
the  same,  with  the  additional  one,  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

It  will  be  seen  that  the  only  questions  presented  are  as 
to  whether  the  verdict  is  sustained  by  sufficient  evidence, 
and  whether  it  falls  within  the  rule?  of  law  laid  down  by 
the  court  in  its  instructions  to  the  jury.  As  the  testimony 
was  conflicting,  the  burden  of  proof  being  upon  plaintiffs, 
we  cannot  see  that  there  was  such  manifest  error  in  the 
finding  of  the  jury  as  to  call  for  a  reversal  of  the  judg- 
ment. The  jury  being  the  judges  of  the  weight  of  the  tes- 
timony, their  verdict  upon  the  facts  cannot  be  molested. 

The  instructions  asked  by  plaintiffs  and  given  by  the 
court  were  as  follows : 

"1.  If  you  find  from  the  evidence  that  Sherwin,  Sher- 
win &  Co.  acted  as  the  agent  of  both  parties,  with  the  full 
knowledge  and  consent  of  both  parties,  and  took  no  other 
part  in  the  exchange  of  the  property,  then  you  will  find 
for  the  plaintiffs,  if  the  exchange  was  effected  by  plaintiffs 
bringing  the  parties  together. 

"2.  If  you  find  from  the  evidence  that  the  plaintiffs 
were  acting  as  middle  men  only  in  bringing  the  parties  to- 
gether, and  that  the  parties  thus  brought  together  by  the 
plaintiffs  afterwards,  without  the  intervention  of  the 
plaintiffs,  made  the  trade  or  exchange  of  property,  then 
you  will  find  for  the  plaintiffs." 

The  theory  of  the  defense  was,  that  plaintiffs  were  not 
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employed  by  defendant^  that  they  rendered  him  no  ser- 
vices^ and  were  not  in  any  sense  his  agents.  This  was  the 
substance  of  defendant's  testimony. 

If  the  jury  found  this  to  be  the  fact^  and  we  must  assume 
that  they  did^  the  verdict  was  not  in  violation  of  the 
instructions. 

It  is  claimed  in  the  brief  of  plaintiff,  as  well  as  upon  the 
oral  argument,  that  the  court  erred  in  giving  certain  in- 
structions to  the  jury  upon  the  request  of  defendant.  But 
as  this  question  was  not  presented  to  that  court  by  the 
motion  for  a  new  trial,  it  cannot  be  considered  here.  Weir 
V.  B.  &  31.  R.  B.  Co.,  19  Neb.,  212. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Emanuel  Witter,   plaintiff  in  error,  v.  A.  L. 
Hoover  &  Son,  defendants  in  error. 

A  Finding  and  Judgment  of  the  district  oonrt  will  not  be  re- 
versed upon  the  gronnd  that  the  judgment  is  not  sustained  by 
sufficient  evidence,  where  the  evidence  is  conflicting,  if  there  is 
enough  which,  if  believed  by  the  trier  of  fact,  would  be  sufficient 
to  sustain  the  judgment  were  the  same  uncontradicted. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Field,  J. 

Sawyer  &  Snell,  for  plaintiff  in  error. 

Harwood,  Ames  &  Kelly  and  Edson  Bich,  for  defend- 
ants in  error. 


U    606, 

41      Bll 
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Reese,  Ch.  J. 

This  is  a  proceeding  in  error  to  the  district  court  of 
Lancaster,  county.  The  action  was  instituted  by  defend- 
ants in  error  against  plaintiff  in  error,  upon  an  account 
for  the  board  of  the  wife  of  the  latter,  Mary  Witter,  for 
thirty-four  weeks  and  six  days,  at  the  agreed  price  of  $7 
per  week,  and  for  fuel  furnished  her  during  said  time, 
amounting  to  $31,  making  an  aggr^ate  of  $275. 

The  answer  of  plaintiff  in  error  to  the  petition  was  a 
general  denial. 

The  case  was  tried  to  the  district  court  without  the  in- 
tervention of  a  jury,  the  trial  resulting  in  a  general  finding 
in  favor  of  defendants  in  error  for  the  sum  of  $276,  with 
interest  at  seven  per  cent  from  December  I,  1886,  making 
a  total  of  $293.46,  and  upon  which  finding  a  judgment 
was  duly  rendered.  Plaintiff  in  error  brings  the  case  to 
this  court  for  review  by  proceedings  in  error,  and  contends 
that  the  judgment  is  not  sustained  by  sufficient  evidence. 
This  IS  the  only  error  assigned  in  his  brief. 

Upon  a  careful  examination  of  the  testimony  adduced, 
we  find  a  sharp  conflict  between  the  statements  of  the  wit- 
nesses. A.  L.  Hoover,  one  of  the  defendants  in  error,  tes- 
tified, in  substance,  that  the  agreement  for  the  board  of 
plaintiff's  wife  was  made,  and  that  thereunder  she  con- 
tinued for  some  time  to  board  at  his  hotel,  and  for  which 
plaintiff  paid ;  that  upon  a  certain  occasion,  after  payment 
had  been  made,  plaintiff  in  error  notified  him  that  after  a 
certain  date  lie  would  cease  to  be  responsible  for  her  board, 
when  the  witness  told  him  that  if  he  was  not  going  to 
board  her  there  he  should  take  her  away,  and  that  if  he 
did  not  take  her  away  he  would  be  held  responsible  for 
her  board;  that  plaintiff  then  said  that  he  did  not  desire 
to  get  into  trouble  over  the  matter,  and  that  he  would 
call  again  and  see  further  concerning  it;  that  he  did  not 
call,  and  tlie  witness  continued  to  board  her  as  he  had  done 
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previous  to  that  time.  This  is  substantially  the  testimony 
of  plaintiff  in  error,  with  the  exception  that  he  denies 
having  said  that  he  would  call  again,  simply  saying  that 
he  notified  defendants  in  error  that  he  would  be  responsi- 
ble no  longer  for  the  board  of  his  wife  at  their  hotel. 
There  are  some  circumstances  which  tend  to  corroborate 
the  testimony  of  plaintiflF  in  error,  among  which  is  the  tes- 
timony of  James  Johnson,  who  testified  to  a  conversation 
with  the  witness,  A.  L.  Hoover,  in  which  Hoover  stated 
that  plaintiff  in  error  had  paid  him  all  up  before  he  left, 
and  told  him  that  he  would  not  pay  any  more,  but  that 
plaintiff  had  brought  his  wife  there,  and  that  he  might 
take  her  away.  This  statement  is  in  some  particulars 
denied  by  Hoover,  who  says  his  statement  was  to  the  effect 
that  plaintiff  had  paid  to  a  certain  time,  and  said  that  he 
would  be  responsible  no  longer,  and  upon  being  requested 
to  take  her  away  if  he  did  not  desire  to  pay  her  board,  he 
said  he  would  call  again  and  see  further  about  it. 

It  must  be  conceded  that  if  Hoover's  testimony  is  cor- 
rect the  decision  of  the  district  court  was  right.  Of  this 
the  trial  court  was  the  sole  judge,  and  this  court  cannot, 
in  its  appellate  jurisdiction,  undertake  to  say  whether  the 
circumstances  and  probabilities  affecting  the  testimony  of 
the  various  witnesses  before  the  trial  court  preponderate 
either  one  way  or  the  other,  so  long  as  the  record  shows 
sufficient  evidence  upon  which  a  finding  could  have  been 
predicated.  This  rule  is  too  well  settled  in  this  state  to 
need  a  citation  of  cases. 

The  judgment  of  the  district  court  must  therefore  be 
iiffirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


608       SUPREME  COURT  OF  NEBRASKA, 

State  v.  Hanlon. 


I  24  006  The  State,  ex  bel.  Morgan  Cox,  v.  Thomas  Han- 

' LON    AND    others,    BoARD    OF    TRUSTEES    OF    THE 

Village  of  Dunbar,  and   Fred.  Haeffner^ 
respondents. 

L  Liquors:  license:  bemonstbakcb.  The  provisions  of  sec- 
tion 3  of  chapter  50  of  the  Compiled  Statutes  of  1887,  by  which 
it  is  provided  that,  upon  an  objection,  protest,  or  remonstrance 
being  filed  against  the  issuance  of  a  license  to  sell  intoxicating 
liquors,  the  county  board,  city  council,  or  village  trustees  shall 
appoint  a  day  for  hearing  the  case,  are  mandatory,  and  the  boards 
council,  or  trustees  have  no  authority  to  issue  a  license  without 
appointing  a  time  for  hearing  a  remonstrance  filed,  and  investi- 
gating the  same.    Vanderlip  v,  Derhy^  19  Neb.,  165. 

2.     :    .     A  license  issued  without  a  compliance  with 

the  foregoing  provisions  of  law  will  be  recalled  and  canceled. 

3.  :  :  .  The  words,  "  and  if  it  shall  be  satis- 
factorily proven  that  the  applicant  for  license  has  been  guilty 
of  the  violation  of  any  of  the  provisions  of  this  act  within  the 
space  of  one  year,  or  if  any  former  license  shall  have  been  re- 
voked for  any  misdemeanor  against  the  laws  of  this  state,''  as 
used  in  section  3,  of  chapter  50  of  the  Compiled  Statutes,  are 
words  of  limitation  only  to  the  extent  of  limiting  the  discre- 
tionary power  of  the  licensing  board  to  grant  and  issue  such 
license  to  cases  where  neither  of  the  said  objections  are  shown 
to  exist. 

Original  application  for  mandamus. 

H,  C,  and  Ada  M.  BUtenbender,  for  relator. 

No  appearance  for  respondents. 

Cobb,  J. 

This  is  an  original  application  for  a  mandamus.  The 
relator,  Morgan  Cox,  by  his  relation  on  the  part  of  the 
state,  alleges  that  the  village  of  Dunbar,  in  Otoe  county, 
is  a  municipal  corporation,  organized  as  a  village  under  the 
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general  laws  of  the  state  of  Nebraska,  and  has  been  enti- 
tled to  and  in  the  enjoyment  of  all  the  privileges,  and  sub- 
ject to  all  the  duties,  of  a  village  since  the  month  of  July, 
1 883,  and  that  the  relator  is  a  resident  of  said  village  of 
Dunbar;  that  on  and  before  the  1st  day  of  May,  1888, 
ever  since,  and  at  the  present  time,  Thomas  Hanlon,  Joseph 
Snyder,  S.  M.  Scarborough,  Stewart  Francis,  and  Clinton 
Riddle  were  the  trustees  of  said  village,  acting  as  such 
trustees,  and  constitute  the  board  of  trustees  of  said  vil- 
lage; that  by  the  laws  of  the  state,  and  under  the  ordi- 
nances of  said  village,  the  said  board  of  trustees  had  and 
have  the  power  to  license  the  sale  of  intoxicating  liq- 
uors within  the  limits  of  said  village,  under  the  provisions 
of  chapter  50  of  the  Compiled  Statutes  of  1887,  entitled  lifj- 
uorSy  being  complied  with;  that  on  the  Ist  day  of  May, 
1888,  during  the  meeting  of  the  board  of  trustees  of  said 
village,  there  was  filed  with  the  clerk  of  said  village  an 
application,  by  petition  of  twenty  persons  claiming  to  be 
resident  freehohlers  of  said  village,  asking  that  license  be 
granted  to  one  Fred.  Haeffner  to  sell  malt,  spirituous,  and 
vinous  liquors  in  said  village;  that  no  notice  of  the  filing 
of  said  application,  as  contemplated  by  the  provisions  of 
chapter  50  of  the  Compiled  Statutes,  or  of  the  ordinance 
of  said  village  to  regulate  the  license  and  sale  of  malt, 
spirituous,  and  vinous  liquors  in  said  village  was  given,  but 
that  notices  were  posted  in  said  village  setting  forth  that 
said  Haeffner  would,  at  the  meeting  of  said  board  on  May 
1,  1888,  file  his  petition  for  license  to  sell  liquors  in  said 
village;  that  on  or  about  May  3d,  within  two  days  after 
the  .said  application  had  been  filed  with  the  clerk  of  said 
village  by  respondent  Haeffner,  a  remonstrance  was  filed 
with  the  said  clerk,  signed  by  Morgan  Cox  and  seventeen 
other  residents  of  said  village,  remonstrating  against  tlie 
issuing  of  license  to  said  Fred.  Haeffner,  and  alleging  rea- 
sons and  grounds  for  such  remonstrance;  that  at  a  meeting 
of  said  board  held  on  the  1st  day  of  May,  1888,  the  said 
39 
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board,  without  appoiuting  any  day  for  hearing  of  said  case, 
voted  to  grant  license  to  the  said  applicant  to  sell  intoxi- 
cating liquors,  as  petitioned  for ;  and  on  or  about  the  4th 
day  of  May,  1888,  without  appointing  any  day  for  hear- 
ing of  said  case,  a  license  was  issued,  in  the  name  and  upon 
the  ])retended  authority  of  said  village  of  Dunbar,  to  the 
said  Fred.  Haeffner,  to  sell  spirituous,  vinous,  and  intoxi- 
cating liquors  within  said  village. 

There  was  a  prayer  and  motion  on  the  part  of  the  relator 
that  a  mandamus  issue  directed  to  the  respondents,  Thomas 
Hanlon,  Joseph  Snyder,  S.  M.  Scarborough,  Stewart  Fran- 
cis, and  Clinton  Riddle,  as  trustees  of  the  village  of  Dun- 
bar, commanding  them  to  immediately  appoint  a  day  for 
the  hearing  of  the  case  arising  under  the  remonstrance 
against  the  granting  license  to  Fred.  Haeffner  to  sell  malt, 
spirituous,  and  vinous  liquors,  and  filed  with  the  clerk  of 
said  village  May  3, 1888.  Also  to  cancel  the  license  issued 
to  said  Fred.  Haeffner,  etc. 

Two  of  the  respondents,  to-wit,  Stewart  Francis  and 
Clinton  Riddle,  filed  their  answer  herein,  by  which  they 
admit  all  and  singular  the  facts  and  allegations  stated  in 
the  relator's  petition,  and  declare  that  they  are  and  at  all 
times  since  the  filing  of  the  remonstrance  against  the  issu- 
ance of  license  to  the  respondent,  Haeffner,  to  sell  in- 
toxicating liquors,  as  alleged  in  relator's  petition,  the  said 
answering  respondents  were,  and  still  are,  willing  and  ready 
to  execute  their  oflScial  trusts  as  members  of  said  board  of 
village  trustees,  and  to  grant  a  hearing  upon  such  remon- 
strance and  objection,  as  provided  by  law,  but  that  being 
in  the  minority  of  said  board  they  are  powerless  to  act  in 
the  premises,  etc.  The  other  respondents  have  made  no 
answer  or  appearance. 

It  appears  from  certified  copies  of  the  minutes  of  the 
proceedings  of  the  said  board,  accompanying  the  relation, 
and  which  were  offered  in  evidence,  that  at  a  regular  meet- 
ing of  said  board  held  on  the  1st  day  of  May,  1888,  there 
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was  presented  a  petition  of  twenty  alleged  freeholders  of 
said  village  of  Dunbar,  praying  that  license  be  granted  to 
Fred.  Haeffner  to  sell  malt,  spirituous,  and  vinous  liquors 
in  said  village,  A  motion  was  made  and  seconded  that  the 
petition  be  not  granted.  The  ayes  and  noes  being  called 
on  this  motion,  it  was  lost.  A  remonstrance  to  the  grant- 
ing of  the  petition  (as  expressed  in  the  minutes)  for  license 
was  then  presented  and  read.  Whereupon  the  board  ad- 
journed. Also  a  certified  copy  of  a  protest  and  remon- 
strance signed  by  eighteen  persons,  claiming  to  be  residents 
of  said  village  of  Dunbar,  against  the  granting  of  such 
license,  which  was  presented  and  filed  in  the  office  of  the 
clerk  of  said  village  on  the  3d  day  of  May,  1888.  There 
was  also  presented  a  certified  copy  of  a  paper  purporting 
•to  be  a  license  to  Fred.  Haeffner  to  sell  malt,  spirituous, 
and  vinous  liquors  in  the  village  of  Dunbar  for  the  term 
of  one  year,  and  bearing  date  May  4,  1888. 

There  is  also  a  certificate  of  the  clerk  of  said  village  to 
a  copy  of  the  proceedings  of  the  said  village  board,  at  a 
meeting  held  on  the  4tli  day  of  June,  1888,  together  with 
a  certificate  of  said  clerk,  bearing  date  June  30,  1888, 
which,  taken  together,  show  negatively  that  no  day  was  by 
i^he  said  board  set  for  a  hearing  of  said  case,  after  the  filing 
of  said  petition  and  remonstrance,  and  before  the  date  of 
the  issuance  of  said  license. 

It  thus  appears  that  after  the  receipt  by  the  village 
board  of  the  petition  for  license  to  Fred.  Haeffner  there 
was  filed  in  the  office  where  the  application  was  made  a 
remonstrance  againt  the  issuance  of  said  license. 

Section  3  of  chapter  60  of  the  statute,  entitled  Liquors, 
usually  called  "the  Slocomb  law,"  provides  that,  "If  there 
be  any  objection,  protest,  or  remonstrance  filed  in  the  office 
where  the  application  is  made,  against  the  issuance  of  said 
license,  the  *  *  *  board  shall  appoint  a  day  for  the 
liearing  of  said  case,"  etc. 

The  point  here  presented  was  fully  considered  by  this 
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court  in  the  case  of  Vanderlip  v.  Derby,  19  Neb.,  165. 
After  full  argument  the  conclusion  was  reached  which  I 
quote  from  the  syllabus : 

"The  provisions  of  section  3,  chapter  50  of  the  Compiled 
Statutes  of  1885,  by  which  it  is  provided  that,  upon  an 
objection,  protest,  or  remonstrance  being  filed  against  the 
issuance  of  license  to  sell  intoxicating  liquors,  the  county 
board,  city  council,  or  village  trustees  shall  appoint  a  day 
for  hearing  the  case,  is  mandatory,  and  the  board,  council, 
or  trustees  have  ho  authority  to  issue  a  license  without 
appointing  a  time  for  hearing  a  remonstrance  filed,  and 
investigating  the  same." 

Adhering  to  the  above  we  must  hold,  as  I  think,  that 
the  license  issued  after  the  filing  of  a  remonstrance  against 
the  same,  and  without  even  setting  a  day  for  hearing  the 
case  thereby  raised,  is  voidable,  and  upon  the  proper 
application  should  be  recalled  and  canceled. 

That  part  of  section  3  of  chapter  50,  not  quoted  above, 
is  ss  follows:  "And  if  it  shall  be  satisfactorily  proven 
that  the  applicant  for  license  has  been  guilty  of  the  viola- 
tion of  any  of  the  provisions  of  this  act  within  ilie  space 
of  one  year,  or  if  any  former  license  shall  have  been  re- 
voked for  any  misdemeanor  against  the  laws  of  this  state, 
then  the  board  shall  refuse  to  issue  such  license." 

It  may  be  urged  that  this  language  is  a  limitation  upon 
the  power,  or  at  least  upon  the  duty,  of  the  board  to  re- 
fuse to  issue  license,  and  that  it  restricts  the  right  of  rejec- 
tion to  the  causes  stated  in  the  clause  quoted.  This  point 
was  incidentally  considered,  though  not  formally  presented, 
so  far  as  shown  by  the  reported  cases,  in  Vanderlip  r. 
Derby,  supra,  and  The  State,  ex  rel.  Ossenkop,  v.  The  Com- 
missioners of  Cass  County,  12  Neb.,  54.  In  addition  to 
what  is  said  in  those  cases,  I  desire  to  add :  The  granting 
of  a  license  under  the  provisions  of  law  which  we  are  now 
considering,  is  a  matter  of  discretion  on  the  part  of  the 
board  controlling  the   municipal    body  in  question;  this 
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discretion  is  not  an  arbitrary  one,  but  is  controlled  by 
many  and  appropriate  provisions  of  law.  This  discretion- 
ary power  arises  and  becomes  operative  as  to  each  particu- 
lar case  only,  upon  the  applicant  placing  himself  in  the 
situation  entitling  him  to  consideration  as  an  applicant  for 
such  favor..  The  attention  of  the  board  then  turns,  or 
should  turn,  to  the  community  in  whose  midst  and  under 
whose  protection  it  is  sought  to  exercise  the  business  and 
traffic  of  a  liquor  seller.  If  none  of  these  object,  protest, 
or  remonstrate,  then  the  board,  and  each  member  of  it,  is 
left  to  the  exercise  of  his  judgment  and  discretion,  under 
all  the  surrounding  circumstances,  as  to  whether  license 
should  be  granted  or  withheld.  But  if  any  of  these  do 
make  timely  objection,  protest,  or  remonstrance,  in  the 
manner  provided  by  law,  then  it  is  a  matter  of  right  on 
the  part  of  the  protestants,  objectors,  or  remonstrators,  and 
of  imperative  duty  on  the  part  of  the  licensing  board,  that 
a  day  be  set  for  the  hearing  the  case  made  thereby,  in  the 
due  and  orderly  course  of  business,  and  so  as  to  give  the 
objectors,  as  well  as  the  applicant,  fair  and  ample  oppor- 
tunity to  be  heard  before  the  board.  If  upon  such  hear- 
ing it  appears  that,  in  the  language  of  the  section  above 
quoted,  "  the  applicant  for  license  has  been  guilty  of  the 
violation  of  any  of  the  provisions  of  this  act  within  the 
space  of  one  year,  or  any  former  license  shall  have  been 
revoked  for  any  misdemeanor  against  the  laws  of  this 
state,"  then  the  discretion  to  grant  such  license  ceases  to 
operate,  and  it  becomes  the  imperative  duty  of  the  board 
to  "refuse  to  issue  such  license."  But  it  by  no  means  fol- 
lows that  no  other  cause  or  grounds  of  objection,  if  made 
to  the  issuance  of  such  license,  may  be  considered  by  the 
board,  in  the  exercise  of  their  discretion,  as  sufficient 
grounds  for  such  refusal.  But  their  power  and  discretion 
to  issue  or  withhold  such  license,  "if  deemed  expedient," 
as  conferred  by  the  first  section  of  said  act,  except  as  above 
limited  by  the  provisions  of  law  above  referred  to,  remains 
ample. 
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A  peremptory  maDdamus  will  issue  to  said  board,  com- 
manding them  forthwith  to  convene,  and  when  so  convened 
to  appoint  a  day  for  hearing  of  said  case,  giving  to  the  parties 
reasonable  time  to  prepare  for  such  hearing,  to  forthwith 
cancel  the  said  license  issued  to  Fred.  Haeffner,  causing  to- 
be  returned  to  him  the  unearned  or  pro  rata  share  or  por- 
tion of  the  license  money  paid  therefor  by  him,  and  at  the 
proper  time  to  take  such  further  proceedings  in  said  case 
as  may  be  agreeable  to  law  and  their  legal  discretion. 

Judgment  for  costs  will  be  entered  against  the  respond- 
ents, Thomas  Hanlon,  Joseph  Snyder,  and  S.  M.  Scar- 
borough. 

Judgment  aocordinqly. 
The  other  judges  concur. 


Henry  Beers,  plaintiff  in  error,  v.  The  State  op 
Nebraska,  defendant  in  error. 

1.  Criminal  Law:    mubdeb.    Under  onr  statute,  to  convict  of 

mnrder  in  the  first  degree,  the  evidenoe  mast  show  that  the 
party  accused  perpetrated  the  act  purposely;  that  he  did  it  with 
intent  to  kill;  and  of  deliberate  and  premeditated  malice.  JIftZ- 
ton  V.  The  State,  6  Neb.,  136. 

2.     :     .     The   words,   **  deliberate  and   premeditated 

malice,"  in  the  statutory  definition  of  murder  in  the  first  degree, 
were  intended  to  restrict  murder  in  that  degree  to  cases  where - 
deliberation  was  shown  to  have  taken  place  before  the  commis- 
sion of  the  crime.    Id. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Chapman,  J. 

/.  B,  Strode  and  /.  W,  Lansing,  for  plaintiff  in  error. 

William  Leese,  Attorney  Gerieral,  for  the  state. 
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The  plaintiff  in  error  was  indicted  for  murder  in  the 
first  degree,  in  the  homicide  of  Johanna  Augusta  Seifert. 
He  was  tried  in  the  district  court  of  Lancaster  county  at 
the  October,  1887,  term,  convicted  of  the  crime  of  murder 
in  the  first  degree,  and  sentenced  to  be  executed. 

The  indictment  alleges  that  the  plaintiff  in  error  com- 
mitted the  murder  on  the  25th  day  of  September,  1887. 
On  the  26th  day  of  October,  1887,  the  indictment  was 
'filed.  On  the  28th  day  of  the  same  month  the  plaintiff 
in  error  was  arraigned,  and  entered  his  plea  of  not  guilty, 
and  at  the  same  time  asked  the  -court  to  appoint  counsel  to 
conduct  his  defense.  On  the  3d  day  of  November,  the 
trial  was  set  for  the  17th  day  of  November.  On  the  17th 
day  of  November — the  day  set  for  trial — the  court,  upoi* 
the  proper  showing  of  poverty,  assigned  J,  B.  Strode  as 
counsel  for  the  defense  of  plaintiff  in  error.  On  the  same 
day  plaintiff  in  error  filed  his  motion  for  a  continuance 
of  said  cause  until  the  next  term  of  said  court,  which  mo- 
tion was  supported  by  affidavits.  On  the  18th  day  of 
November,  the  application  was  overruled,  and  the  case  set 
down  for  trial  on  the  23d  day  of  November. 

The  defendant  brings  the  cause  to  this  court  on  error. 

Among  the  errors  assigned  is  that  of  the  overruling  by 
the  court  of  defendant's  motion  for  a  continuance.  This 
assignment  cannot  be  considered,  for  the  reason  that  none 
of  tiie  affidavits  in  support  of  the  motion  are  preserved  in 
the  bill  of  exceptions,  and  the  motion  itself,  which  is  a 
part  of  the  record  proper,  does  not  even  state  the  ground 
upon  which  it  is  made,  but  for  such  ground  or  cause  refers 
to  the  affidavits  filed  in  support  thereof.  There  are  many 
decisions  of  this  court  to  the  effect  that  affidavits  used 
upon  the  trial  of  a  cause,  or  upon  the  hearing  of  any  mo- 
tion, or  upon  any  proceeding  therein,  l>eing  no  part  of  the 
recortl,  unless   made  so  by  bill  of  exceptions,  will  only 
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be  considered  by  this  court  when  preserved  by  bill  of  ex- 
ceptions. See  Tessier  v.  Orowleyj  16  Neb.,  369,  and  cases 
there  cited.. 

But  by  far  the  most  important  error  assigned,  and  the 
one  upon  which  plaintiff  in  error  mainly  relies,  is  that 
arising  upon  the  instructions  given  by  the  court  to  the 
jury. 

Upon  the  trial  the  fact  of  the  homicide  was  clearly 
proven,  and  neither  as  to  the  fact  or  any  of  the  accompany- 
ing circumstances  was  there  any  conflicting  evidence.  The 
evidence  on  the  part  of  the  defense  was  evidently  intro-  - 
duced  for  the  purpose  of  proving  the  defendant's  insanity 
at  the  time  of  the  commission  of  the  homicide,  and  no  fact 
was  proved  which  tended  to  justify  or  excuse  the  homicide 
unless  possibly  such  evidence  tended  to  prove  insanity  or 
unsoundness  of  mind  on  the  part  of  the  accused,  and  of 
that  I  express  no  opinion. 

The  court  upon  its  own  motion  charged  and  instructed 
the  jury  as  follows:  "1.  The  defendant,  Henry  Beers,  is 
charged  in  the  indictment  on  which  he  is  now  tried  with 
the  crime  of  murder  in  the  first  degree,  by  shooting  and 
killing  one  Johanna  Augusta  Seifert,  in  the  county  of 
Lancaster  and  state  of  Nebraska,  on  the  25th  day  of  Sep- 
tember, 1887. 

"  2.  The  provision  of  the  statute  defining  murder  in 
the  first  degree  provides,  among  other  things,  as  follows: 
^If  any  person  shall  purposely  and  of  deliberate  and  pre- 
meditated malice  kill  another,  every  person  so  offending 
shall  suffer  death.' 

"  3.  The  statute  defines  murder  in  the  second  degree  as 
follows :  '  If  any  person  shall  purposely  and  maliciously, 
but  without  deliberation  and  premeditation,  kill  another, 
every  such  person  shall  be  deemed  guilty  of  murder  in  the 
second  degree,  and  on  conviction  thereof  shall  be  imprison- 
ed in  the  penitentiiary  not  less  than  ten  years,  or  during 
life,  in  the  discretion  of  the  court' 
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"4.  The  statute  defines  oianslaughter  as  follows :  '  If 
any  person  shall  unlawfully  kill  another,  without  malice, 
^ther  upon  a  sudden  quarrel  or  unintentionally,  while  the 
slayer  is  in  the  commission  of  some  unlawful  act,  every 
such  person  shall  be  deemed  guilty  of  manslaughter,  and 
upon  conviction  thereof  shall  be  imprisoned  in  the  peni- 
tentiary not  more  tlian  ten  years  nor  less  than  one  year/ 

"  5.  The  court  instructs  the  jury  that,  in  a  prosecution 
on  an  indictment  for  murder  in  the  first  degree,  if  the 
evidence  fails  to  sustain  such  charge  of  murder  in  the  first 
degree,  the  jury  may,  under  such  an  indictment,  if  the 
evidence  shall  justify  and  warrant  it,  find  the  defendant 
guilty  of  murder  in  the  second  d^ree,  or  of  manslaughter, 
as  the  case  may  be. 

"6.  The  jury  are  instructed  that  to  constitute  murder 
in  the  first  degree,  there  must  have  been  an  unlawful  kill- 
ing done,  purposely,  and  of  deliberate  and  premeditated 
malice.  To  do  an  act  purposely  is  to  do  it  designedly,  in- 
tentionally, and  with  a  will.  Deliberate  means  with  a  cool 
purpose,  after  having  weighed  and  considered  the  mode 
and  means  by  which  such  purpose  shall  be  effected ;  and 
premeditated  means  that  the  purpose  or  design  to  kill  must 
have  been  formed  before  the  act  is  performed  by  which  the 
^eath  is  produced;  it  means  to  think  and  revolve  in  the 
mind  beforehand.  A  design  or  purpose  must  be  formed 
to  kill  willfully,  that  is  with  intention  that  the  act  done 
should  have  the  effect  of  taking  the  life  of  a  human  being, 
and  some  space  of  time,  however  short,  must  intervene 
between  the  formation  of  the  purpose  or  design  to  kill  and 
its  execution. 

"  7.  The  jury  are  instructed  that  malice,  in  its  legal  sense, 
differs  from  the  meaning  which  it  bears  in  common  speech. 
In  common  acceptation  malice  signifies  ill-will,  anger^ 
hatred,  or  revenge  towards  a  particular  individual.  Such 
a  condition  of  the  mind  would  of  course  constitute  malice 
in  the  eye  of  the  law.    But  such  is  not  necessarily  its  legal 
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sense.  Malice  in  its  legal  sense  denotes  that  condition  of 
one's  mind  which  is  manifested  by  his  intentionally  doing 
a  wrongful  act  without  just  cause  or  excuse.  It  means  any 
willful  or  corrupt  intention  of  the  mind. 

"8.  The  jury  are  instructed  that  deliberation  and  pre- 
meditation are  not  elements  in  the  crime  of  murder  in  the 
second  degree^  but  malice  is  an  essential  ingredient  in  sucli 
crime.  To  constitute  murder  in  the  second  degree,  there 
must  have  been  unlawful  killing,  done  purposely  and  ma- 
liciously, but  without  premeditation  and  deliberation. 
When  the  fact  of  an  unlawful  killing  has  been  established 
without  any  explanatory  circumstances,  malice  is  presumed, 
and  it  would  be  murder  in  the  second  degree;  but,  if  the 
evidence  established  the  fact  that  the  killing  was  unlawful, 
and  was  done  of  deliberate  and  premeditated  malice,  then 
the  offense  is  murder  in  the  first  degree,  if  the  evidence 
also  proves  that  the  killing  was  intentionally,  purposely, 
and  unlawfully  done. 

"9.  The  jury  are  instructed  that  malice  is  not  an  ele- 
ment in  the  crime  of  manslaughter,  and  to  constitute  this- 
offense  there  must  have  beea  an  unlawful  killing  done, 
without  malice,  either  upon  a  sudden  quarrel,  or  uninten- 
tionally, while  the  slayer  is  in  the  commission  of  some  un- 
lawful act. 

"10.  The  court  instructs  the  jury  that  there  are  three 
degrees  of  criminal  homicide,  namely :  murder  in  the  first 
degree,  murder  in  the  second  degree,  and  manslaughter; 
and  if  the  jury  believe  from  the  evidence  that  the  defend- 
ant, Henry  Beers,  killed  the  said  Johanna  Augusta  Seifert, 
in  determining  the  degree  of  homicide  of  which  he  is 
guilty,  the  jury  should  consider  all  the  circumstances  of 
the  killing  as  shown  by  the  evidence,  the  character  of  the 
instrument  used,  and  of  the  wound  ipflicted,  the  motive, 
if  any,  that  prompted  the  defendant,  and  all  the  attending- 
and  surrounding  circumstances  shown  by  the  evidence. 

"11.     The  court  instructs  the  jury  that  motive  is  the 
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force  behind  the  will  which  prompts  it  to  act.  It  may 
be  love  of  gain,  selfish  desire,  hatred,  sudden  heat  of 
passion,  or  any  of  the  various  causes  which  move  the  will 
power. 

"12.  The  jury  are  instructed  that  a  defendant  in  a 
criminal  prosecution,  and  that  this  defendant  is  presumed 
to  be  innocent  until  he  is  proven  to  be  guilty,  beyond  a 
reasonable  doubt,  and  before  the  defendant  can  be  con- 
victed the  evidence  must  satisfy  the  jury  beyond  a  reason- 
able doubt  of  the  truth  of  each  material  allegation  in  the 
indictment.  And  if  all  the  facts  and  circumstances  relied 
on  by  the  prosecution  for  a  conviction  are  reconcilable 
with  any  reasonable  hypothesis  other  than  the  guilt  of 
the  defendant,  or  if  the  evidence  does  not  satisfy  the  minds 
of  the  jury  of  the  guilt  of  the  defendant  beyond  a  reas- 
onable  doubt,  then  the  defendant  must  be  acquitted. 

"13.  In  this  case  it  is  not  disputed  that  Henry  Beers 
shot  and  killed  Johanna  Augusta  Seifert  without  any  just 
cause  or  provocation.  You  are,  therefore,  instructed  that 
the  act  of  shooting  being  voluntary  upon  the  part  of  the 
accused,  unless  it  be  shown  by  competent  proof,  and  be- 
yond a  reasonable  doubt,  to  have  been  done  without  de- 
liberation and  premeditation,  it  would  be  murder  in  the 
first  degree.  So  where  the  killing  is  done  without  provo- 
cation the  law  implies  malice.  For  no  person,  unless 
of  an  abandoned  heart,  would  be  guilty  of  such  an  act 
without  cause  or  provocation,  however  slight.  Therefore, 
the  facts  having  been  established  without  pretence  or  con- 
troversy, that  the  prisoner,  Henry  Beers,  deliberately 
armed  himself  with  a  revolver  loaded  with  powder  and 
ball,  with  the  purpose  and  intention  of  killing  Johanna 
Augusta  Seifert,  and  in  pursuance  of  such  purpose  and 
intention  fired  the  fatal  shot  which  caused  death,  unless 
some  legal  excuse  be  shown  for  such  unlawful  and  crim- 
inal act,  the  presumption  is  that  the  defendant  intended  the 
natural  and  probable  result  of  his  own  acts. 
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"  14.  The  court  further  instructs  the  jury  that  in  crim- 
inal law  a  person  is  always  held  to  intend  the  natural  and 
probable  results  of  his  own  acts,  unless  the  contrary  is 
made  to  appear  by  the  evidence ;  and  if  one  with  delib- 
eration and  premeditation  uses  a  deadly  weapon  like  a 
revolver,  and  shoots  at  another  intentionally,  and  such 
other  is  wounded,  and,  in  consequence  thereof,  dies,  the 
person  shooting  is  held  responsible  for  the  death,  and  if 
the  killing  is  neither  justifiable  nor  excusable  in  law  he 
is  liable  to  be  punished  for  murder  in  the  first  d^ree, 

"15.  You  are  further  instructed  that  in  order  to  jus- 
tify the  defendant  in  the  commission  of  the  crime  charged, 
or  rather  to  excuse  him  for  such  criminal  act,  you  will  have 
to  find  from  the  evidence,  beyond  a  reasonable  doubt,  that 
the  accused  at  the  time  of  the  killing  of  Johanna  Augusta 
Seifert  was  laboring  under  monomania,  attended  by  delu- 
sion to  such  an  extent,  and  that  his  mind  was  in  such  a 
diseased  state  that  the  act  of  killing  the  said  Johanna 
Augusta  Seifert  was  an  outburst  or  paroxysm  of  disease, 
which  for  the  time  being  overwhelmed  and  superseded 
reason  and  judgment;  so  that  the  accused  was  not  an  ac- 
<x)untable  agent,  and  did  not  know  that  he  was  doing 
wrong  and  violating  the  law  of  the  land,  and  if  you  so 
find  that  the  accused  at  the  time  of  the  commission  of  the 
crime  charged  was  not  an  accountable  agent,  and  did  not 
know  he  was  doing  wrong,  your  verdict  should  be  not 
guilty.  On  the  other  hand,  as  the  evidence  proves  beyond 
all  doubt  the  fact  of  the  unlawful  killing,  without  prov- 
ocation, by  the  use  of  a  deadly  weapon,  attended  by  cir- 
cumstances of  violence,  unless  some  legal  excuse  is  shown 
for  such  criminal  act,  your  verdict  should  be  guilty  as 
charged  in  the  indictment. 

"16.  The  character  of  the  mental  disease  relied  upon 
in  this  case  to  excuse  the  accused  is  what  is  known  as 
partial  insanity,  consisting  of  melancholy,  accompanied  by 
delusion,  under  which  the  accused  labored  at  the  time  of  the 
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commission  of  the  crime  with  which  he  is  charged,  caused 
by  the  refusal  of  the  deceased,  Johanna  Augusta  Seifert, 
to  become  his  wife,  perverted  his  mind,  so  that  it  brooded 
over  the  one  idea,  the  imaginary  wrong  done  him  by  the 
refusal  to  marry  him  on  the  part  of  the  deceased,  that 
such  delusion  overcame  his  reason  so  that  he  could  not 
resist  the  impulse  to  kill  and  destroy  the  said  Johanna 
Augusta  Seifert. 

"  17.  The  ordinary  presumption  is,  that  a  person  is  of 
a  sound  mind  until  the  contrary  appears,  and  in  order  to 
shield  one  from  criminal  responsibility  the  presumption 
must  be  rebutted  by  the  proof  of  insanity  satisfactory  to 
the  jury,  or  from  distinct  evidence  offered  on  the  part  of 
the  accused,  and  in  either  case  it  should  be  sufficient  to 
establish  the  fact  of  insanity,  otherwise  the  presumption  of 
sanity  will  prevail. 

*'18.  In  order  to  constitute  a  crime  a  person  must 
have  intelligence  and  capacity  enough  to  have  a  criminal 
intention  and  purpose;  and  if  his  reason  and  mental 
powers  are  either  so  deficient  that  he  has  no  will,  con- 
science, or  controlling  mental  power,  or  if  through  the 
overwhelming  violence  of  mental  disease  his  intellectual 
power  is  for  the  time  obliterated,  he  is  not  a  responsible 
moral  agent,  and  ought  not  to  be  punished  for  criminal 
acts;  but  on  the  other  hand,  if  a  person  who  has  com- 
mitted a  criminal  act  possesses  sufficient  intelligence  and 
mental  capacity  to  have  a  criminal  intention,  and  to  dis- 
tinguish between  right  and  wrong  at  the  time  he  com- 
mitted such  act,  althougli  his  mind  may  be  clouded  and 
marked  by  disease,  such  person  should  be  subject  to  the 
punishment  provided  by  law  as  a  penalty  for  his  unlawful 
act.  A  man  is  not  to  be  excused  from  responsibility  if  he 
has  capacity  and  rcjison  sufficient  to  enable  him  to  distin- 
guish between  right  and  wrong  as  to  the  particular  act  he 
is  then  doing. 

"  1 9.     The  opinions  of  professional  men  on  the  question 
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of  insanity  are  competent  evidence  to  be  considered  by  the 
jury,  but  the  jury  are  instructed  that  the  opinions  of  med- 
ical men  of  little  experience  on  suc&  questions  are  entitled 
to  but  slight  consideration,  and  the  value  of  such  testimony 
will  depend  mainly  upon  the  experience,  fidelity,  and  im- 
partiality of  the  witness  who  gives  it;  also  you  are  in- 
structed that  it  is  competent  to  take  into  consideration  the 
testimony  of  the  acquaintances  of  the  defendant  who  have 
testified  as  to  the  actions  and  conduct  of  the  accused  at  the 
time  of  and  prior  to  the  commission  of  the  act  chained, 
and  in  this  case  it  is  from  the  testimony  offered  to  estab- 
lish or  rebut  insanity  that  the  jury  are  to  make  up  their 
minds  as  to  whether  Heinrich  Beers  was  insane  at  the 
time  he  shot  and  killed  Johanna  Augusta  Seifert. 

"20.  You  are  further  instructed  that  the  benefit  of 
every  reasonable  doubt  is  to  the  prisoner,  and  the  state 
must  make  out  a  case  beyond  a  reasonable  doubt,  or  you 
should  find  the  defendant  not  guilty. 

"  21.  The  jury  are  instructed  that  a  reasonable  doubt, 
in  the  meaning  of  the  law,  is  such  a  doubt  as  would  cause 
a  reasonably  prudent  and  considerate  man,  in  the  graver 
and  more  important  affairs  of  life,  to  pause  and  hesitate 
before  acting  upon  the  truth  of  the  matters  charged.  The 
proof  is  deemed  to  be  beyond  a  reasonable  doubt  when  the 
evidence  is  sufficient  to  impress  the  judgment  and  under- 
standing of  ordinarily  prudent  men  with  a  conviction  on 
which  they  would  act  without  hesitation  in  their  own  most 
important  affairs  of  life. 

"  22.  The  jury  are  instructed  that  if,  after  a  careful, 
impartial  consideration  of  all  the  evidence  in  the  case, 
they  can  say  and  feel  that  they  have  an  abiding  conviction 
of  the  guilt  of  the  defendant,  and  are  fully  satisfied  to  a 
moral  certainty  of  the  truth  of  the  charge  made  against 
him,  then  the  jury  are  satisfied  beyond  a  reasonable  doubt 

"  23.  The  jury  are  instructed  that,  in  order  to  justify 
A  conviction  of  the  defendant,  the  evidence  must  satisfy 
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them  that  the  murder  charged  in  the  indictment  was  com- 
mitted in  the  county  of  Lancaster  and  state  of  Nebraska, 
and  at  or  about  the  time  alleged  in  the  indictment,  and 
that  the  dcfencfant  is  guilty  beyond  a  reasonable  doubt." 

I  have  quoted  above  the  entire  charge,  but  the  objection 
of  counsel  is  directed  chiefly  to  the  thirteenth  and  fifteenth 
instructions.  At  the  hearing  the  attorney  general  appeared 
on  the  part  of  the  state,  and  called  the  attention  of  the 
court  to  these  instructions,  and  with  commendable  frank- 
ness declared  his  inability  and  unwillingness  to  defend  the 
same,  or  to  advise  the  court,  in  view  of  such  erroneous 
statement  of  the  law  to  the  jury,  that  the  con viction  of  the 
plaintiff  in  error  could  be  sustained. 

In  the  case  of  Milton  v.  The  State,  6  Neb.,  136,  this 
court  stated  the  law  applicable  to  murder  in  the  first  de- 
gree. I  quote  from  the  syllabus  :  "  Under  our  statute,  to 
<x)nvict  of  murder  in  the  first  degree  the  evidence  must 
show  that  the  party  accused  perpetrated  the  act  purposely ; 
that  he  did  it  with  intent  to  kill;  and  of  deliberate  and 
premeditated  malice.  *  *  *  The  words  ^  deliberate 
and  premeditated  malice,'  in  the  statutory  definition  of 
murder  in  the  first  degree,  were  intended  to  restrict  mur- 
der in  that  degree  to  cases  where  deliberation  w^as  shown 
to  have  taken  place  before  the  commission  of  the  crime." 

From  this  authority  it  is  clear  that  the  deliberate  and 
premeditated  malice  with  which  the  accused  peri)etrated 
the  act  of  killing  is  matter  of  proof,  without  evidence  of 
which  there  can  be  no  conviction  of  murder  in  the  first 
degree. 

In  the  case  at  bar,  by  instruction  thirteen  above  quoted, 
the  jury  are,  in  effect,  told  that  the  fact  of  the  killing  by 
shooting  with  a  pistol  being  established  by  competent  evi- 
dence, it  devolved  upon  the  accused  to  show  some  legal 
excuse  for  such  unlawful  and  criminal  act ;  otherwise  de- 
liberation and  premeditation  would  be  presumed.  The 
effect  of  this  instruction  was  to  shift  the  burden  of  proof 
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from  the  state  to  the  accused,  while  it  is  the  settled  rule  of 
law  as  we  all  understand  it,  that  in  this  class  of  cases  the 
burden  of  proof  never  shifts,  but  that  every  essential  ele- 
ment and  quality  of  the  charge  must  be  established  by 
evidence  beyond  a  reasonable  doubt,  or  there  can  be  na 
conviction  of  murder  in  the  first  degree. 

If  the  learned  court  which  delivered  the  charge  intended 
to  tell  the  jury  that  the  evidence  before  them,  of  the 
accused  having  armed  himself  with  a  revolver  loaded  with 
powder  and  ball  with  the  purpose  of  killing  the  deceased^ 
and  in  pursuance  of  such  purpose  and  intention  fired  the 
fatal  shot  which  caused  death,  etc.,  \vas  sufficient  to  prove 
deliberation  and  premeditation  on  the  part  of  the  accused^ 
the  charge  was  equally  erroneous.  While  it  is  the  prov- 
ince of  the  court  to  judge  of  the  character,  quality,  and 
admissibility  of  evidence,  its  sufficiency  to  prove  disputed 
facts  on  a  trial  before  them  is  a  question  for  the  jury. 

The  other  errors  assigned  will  not  be  examined,  as  it  is 
deemed  best  and  most  expedient  to  rest  this  opinion 
squarely  upon  the  error  in  the  giving  of  the  thirteenth  in- 
struction, and  the  refusal  of  the  trial  court  to  grant  a  new 
trial  for  such  error. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  to  that  court  for  a  new  trial  in  accordance 
with  law. 

Reversed  and  remanded. 

Reese,  Ch.  J.,  concurs. 

Maxwell,  J.,  dissenting. 

I  am  unable  to  give  my  assent  to  the  proposition  that 
there  is  any  evidence  tending  to  show  that  the  plaintiff  was 
insane  at  the  time  he  committed  the  homicide.  The  most 
that  the  evidence  shows  was  certain  personal  peculiarities 
which  were  entirely  consistent  with  a  sound  mind.     Every 
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person  possesses  traits  of  character  peculiar  to  himself,  the 
outgrowth  of  his  temperament,  and  the  fact  that  one  is 
morose,  silent,  sad,  loquacious,  merry,  or  morbid  does  not 
of  itself  prove  or  tend  to  prove  the  inability  of  the  party 
to  distinguish  right  from  wrong,  yet  such  proof  is  con- 
stantly resorted  to  for  the  purpose  of  convincing  a  willing 
jury  that  the  person  who  in  cold  blood  has  taken  the  life 
of  a  fellow-being  was  not  accountable  therefor.  Such  a 
flimsy  plea  of  insanity  would  be  laughed  out  of  court  if 
presented  as  an  excuse  for  forgery,  burglary,  or  other  like 
crimes,  but  when  set  up  as  a  defense  in  a  case  of  homicide 
— of  deliberate  murder,  the  highest  crime  known  to  the 
law — it  is  treated  with  respect  and  consideration,  although 
both  judge  and  jury  have  reason  to  believe  it  to  be  a  sham. 
In  addition  to  this,  in  proving  the  alleged  peculiarities  of 
the  accused,  a  great  deal  of  irrelevant  matter  is  introduced 
l)efore  the  jury,  the  tendency  of  which  is  to  divert  their 
minds  from  the  main  issue  and  obscure  the  ofiense charged. 
The  jury,  too,  are  frequently  misled  in  regard  to  the  proof 
introduced  to  prove  insanity.  Suppose  that  the  proof  con- 
sists largely,  as  in  this  case,  of  evidence  that  the  accused 
had  complained  of  headache  at  various  times,  and  that  he 
was  frequently  moody  and  silent,  but  without  any  proof  of 
his  inability  to  distinguish  right  from  wrong,  and  the 
court  should  treat  such  evidence  sufficient  to  shift  the  bur- 
den of  proof  of  the  prisoner's  sanity  upon  the  state,  the 
jury  might,  and  no  doubt  in  many  cases  would,  from  that 
circumstance  alone,  relying  on  the  superior  knowledge  of 
the  judge,  return  a  verdict  of  not  guilty,  upon  the  ground 
of  insanity.  To  justify  an  acquittal  on  the  ground  of  in- 
sanity, the  testimony  should  show  that  the  person  com- 
mitting the  offense  did  not  retain  a  degree  of  reason  suffi- 
cient to  discern  the  difference  between  moral  good  and  evil. 
Wright  v.  People,  4  Neb.,  409.  Hoj^pa  v.  People,  31  111., 
385.  Freeman  v.  People,  4  Denio,  28.  The  test  as  stated 
by  this  court  in  Wright  v.  People,  supra,  is  the  power  to 
40 
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discern  the  diflferenoe  between  moral  good  and  evil  at  the 
time  the  offense  was  committed.  No  matter  what  per- 
sonal peculiarities  an  individual  may  possess^  if  this  power 
remains  his  liability  continues^  and  this  fact  should  not  be 
lost  sight  of  by  juries. 

For  the  poor  unfortunate  who  has  lost  his  reason^  and 
wliile  in  this  condition  commits  homicide^  we  have  naught 
but  pity,  and  no  court  or  jury  can  be  found  which  would 
convict  in  such  a  case;  but  the  case  is  entirely  different 
where  a  person,  sane  in  every  respect  so  far  as  can  be  ob- 
served, with  premeditation  and  deliberation  commits  a 
murder.  In  such  case  the  safety  and  well-being  of  society 
require  that  the  murderer  be  punished,  and  the  commission 
of  crime  thereby  be  discouraged.  No  pretense  of  insanity 
should  be  entertained,  and  unless  the  evidence  tends  to 
show  the  inability  of  the  accused  to  distinguish  right  from 
wrong  it  should  not  be  submitted  to  the  jury. 

It  is  probable  that  the  judge,  in  his  desire  to  give  the 
accused  a  fair  trial,  permitted  his  attorney  to  introduce 
evidence  showing  certain  peculiarities  of  character  of  the 
accused,  and  having  admitted  such  evidence  in  accordance 
with  the  practice  in  this  state,  submitted  it  to  the  jury  for 
what  it  was  worth,  although  it  is  apparent  that  in  his 
opinion  the  proof  failed  to  establish  insanity.  There  be- 
ing no  proof,  therefore,  tending  to  show  that  fact,  the 
instructions  relating  to  that  subject  could  not  have  preju- 
diced the  accused.  It  is  apparent  that  the  ends  of  justice 
would  be  subserved  by  empowering  district  judges  to  with- 
draw evidence  from  the  jury,  the  sole  purpose  of  which 
was  to  show  insanity^  where  it  fdls  in  any  d^ree  to  estab- 
lish that  &cti 
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Mary  E.  Dunham  bt  al.,  PLAiNTirFS  in  error,  v. 
Martha  I.  Courtnay  bt  al.,  defendants  in 

ERROR. 

1.  Mortgage:    fobeclosube:    bsdemption:    evidence:    mo- 

tion FOB  KEW  TBIAL.  In  an  action  in  eqaity,  brought  by 
certain  mortgagors  of  real  estate  against  the  purchasers  to  re- 
deem, upon  the  gronnd  that  the  proceedings  in  foreclosure  were 
void,  the  plaintiff's  attorney,  after  the  cause  had  been  sub- 
mitted to  the  court,  and  while  being  held  under  advisement, 
offered  to  introduce  in  evidence  a  copy  of  the  original  affidavit 
upon  which  service  by  publication  was  bad,  which  offer  the 
court  refused,  and  afterwards  rendered  judgment  against  the 
phiintiff  and  dismissed  the  action.  Held,  That  to  obtain  a  re- 
view on  error  of  the  refusal  of  the  court  to  permit  the  filing  of 
said  affidavit  the  plaintiff  must  have  filed  a  motion  for  a  new 
trial  in  the  court  below. 

2.  Practice  in  Supreme  Coart.    Where  the  answer  of  a  defend- 

ant fails  to  constitute  a  defense  to  the  action,  but  no  objection 
was  made  thereto  in  the  court  below,  nor  error  on  that  ground 
assigned  in  the  supreme  court,  the  question  will  not  be  con- 
sidered. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Hayward,  J. 

G,  H.  mUon,  for  plaintiffs  in  error,  cited :  Sees.  137, 
144,  code. 

D.  G.  Oourtnay,  for  defendants  in  error,  cited :  Tessier 
V.  Orowley,  16  Neb.,  372,  and  cases  cited.  Ashton  v.  Jones, 
14  Neb.,  429. 

Maxwell,  J. 

This  is  an  action  to  redeem  certain  real  estate,  the  cause 
of  action  being  stated  as  follows :  '^  That  on  or  about  the 
2d  day  of  Nov.,  a.d.  1875,  one  Henry  Atkins  recovered 
a  judgment  for  the  sum  of  $799.04  in  the  district  court  of 
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Lancaster  county,  Nebraska,  against  the  said  Eleanor  Hil- 
ton and  others,  and  on  or  about  the  17th  day  of  February, 
1879,  an  order  of  sale  was  issued  on  said  judgment  at  the 
instance  of  Henry  Atkins,  the  plaintiff  therein,  and  placed 
in  the  hands  of  J.  S.  Hoagland,  sheriff  of  said  Lancaster 
county,  who,  on  the  21st  day  of  March,  1879,  sold  said 
real  estate  under  and  by  virtue  of  said  order  of  sale  to  the 
defendant  herein,  Martha  I.  Courtnay,  and  thereafter  said 
sale  was  by  the  said  district  court  confirmed,  and  on  the 
3d  day  of  April,  1879,  the  said  sheriff  executed  and  de- 
livered his  deed  to  the  said  Martha  I.  Courtnay  therefor, 
and  said  deed  was,  on  the  7th  day  of  April,  1879,  filed 
for  record  in  the  clerk's  office  of  said  Lancaster  county, 
and  recorded  in  book  1  of  deeds,  page  129 ;  that  said  judg- 
ment is  not  now,  nor  at  any  time  has  been,  a  lien  upon 
said  real  estate  or  any  part  thereof,  for  the  reason  that  no 
summons  was  ever  issued  and  served  upon  the  said  Eleanor 
Hilton,  nor  any  constructive  service  or  notice  of  said  ac- 
tion given  to  the  said  Eleanor  Hilton,  as  provided  by  law, 
and  the  court  had  no  jurisdiction  of  said  cause  so  far  as 
the  said  Eleanor  Hilton  was  concerned,  and  the  decree 
therein  was  null  and  void,  and  the  sale  and  sheriff's  deed 
of  said  real  estate  thereunder  casts  a  cloud  upon  plaintiff's 
title  to  the  same." 

A  demurrer  to  the  petition  was  filed  and  overruled, 
whereupon  the  defendants  answered,  claiming  that  service 
by  publiciition  in  the  foreclosure  action  was  full  and  com- 
plete, and  attached  as  exhibits  to  the  answer  and  made  a  part 
of  the  same  a  copy  of  the  proceedings  by  means  of  which 
the  court  acquired  jurisdiction.  These  proceedings,  while 
they  contain  a  copy  of  the  notice  to  non-resident  defendants, 
and  an  affidavit  of  the  publication  of  the  same,  yet  fail  to 
show  an  affidavit  for  service  by  publication.  No  objection 
was  made  on  that  ground,  however,  in  the  court  below. 
The  plaintiff  filed  a  reply,  denying  the  facts  stated  in  the 
answer.  On  the  trial  of  the  cause  the  court  found  the  issues 
in  favor  of  the  defendants,  and  dismissed  the  action. 
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After  the  cause  was  submitted  to  the  court  below,  and 
while  held  under  advisement,  the  plaintiff's  attorney  made 
application  to  the  court  to  file  the  aiBdavit  for  service  by 
publication,  which  application  was  denied  by  the  court,  to 
which  the  plaintiff  excepted.  After  the  final  judgment, 
however,  the  plaintiff  did  not  move  for  a  new  trial,  and 
therefore  none  of  the  proceedings  on  the  trial  and  before 
judgment  can  be  reviewed  on  error.  The  plaintiff  also 
failed  to  file  a  transcript  and  petition  in  error  till  more 
than  six  months  had  elapsed  from  the  rendition  of  the 
decrees,  hence  too  late  to  be  treated  as  an  appeal.  The 
court  is  therefore  unable  to  grant  any  relief  by  reviewing 
the  proceedings  during  the  trial  and  prior  to  the  final 
judgment. 

The  answer,  however,  is  clearly  insuflScient  to  constitute 
a  defense  to  the  petition ;  but  we  find  no  objection  to  the 
same  made  by  the  plaintiff  in  error,  either  in  his  assign- 
ments of  error  or  otherwise.  Neither  do  we  find  any  offer 
in  his  petition  to  redeem  or  pay  the  amount  due  the  de- 
fendants upon  their  mortgage,  with  taxes  and  interest. 
The  plaintiff  has  not  sought  to  amend  either  his  petition 
or  the  assignments  in  his  petition  in  error.  Whether  or 
not  he  will  be  permitted  to  do  so  upon  the  payment  of  all 
oosts  need  not  be  now  considered. 

Judgment  ajtfibmed. 
The  other  judges  oononr. 
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J.  M.  Knox  et  al.,  plaintiffs  in  error^  v.  George 
Williams,  defendant  in  error. 

1.  Uflury:  boka  fide  purchaser:  onus  frobandi.  Where 
usury  in  the  origiDal  transaction  lor  which  a  negotiable  prom- 
issory note  is  given  is  proved,  it  devolves  on  the  holder  to  show 
either  that  he  is  a  bona  fide  purchaser  before  maturity  without 

notice,  or  that  he  purchased  from  oue  who  had  purchased  said 

*^  1^1  note  in  good  faith  before  due  and  without  notice. 

"24  6801  2.    :    :    payments  applied  pro  tanto.     Every  sub- 

'■'  sequent  security  given  for  a  loan  originally  usurious  is  subject 

to  the  plea  of  usury,  and  when  the  proof  of  usury  is  sufficitot 
the  court  will  apply  all  payments  of  interest  as  a  payment  j^ro 
tanto  of  the  principal. 

3.    Chattel  Mortgage:    tender.    An  absolute  tender  of  the 
.  amount  due  upon  a  promissory  note  secured  by  chattel  mort- 
gage— the  tender  being  made  the  day  after  the  debt  is  due,  but 
kept  good — will  have  the  effect  to  divest  the  lien  of  the  mortgage. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 

L,  W.  Billingsley  and  William  H.  Woodward,  for  plaint- 
iffs in  error,  cited :  Tompkins  v.  Batie,  11  Neb.,  161.  Ab- 
bott's Trial  Evidence,  141.  Adams  v.  Bank,  4  Neb.,  370. 
Jones  Chattel  Mortgages,  Sees.  434-439. 

Lamb  J  Ricketts  &  Wilson,  for  defendants  in  error,  cited: 
Murry  v.  Cunningham,  10  Neb.,  167.  Rice  v.  Oann,  36 
N.  W.  R.,  466.  Loughborough  v.  McNevin,  14  Pac.  Eep., 
369.     Wells  on  Replevin,  Sees.  64,  362. 

Maxwell,  J, 

In  July,  1886,  the  defendant  in  error  executed  and  de- 
livered to  John  P.  Dorr  a  promissory  note,  of  which  the 
following  is  a  copy : 

"Lincoln,  Neb.,  July  29, 1885. 

"January  29,  1886,  after  date,  for  value  received,  I 
promise  to  pay  to  the  order  of  John  P.  Dorr  three  hun- 
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dred  and  forty  dollars,  with  interest  at  the  rate  of  10  per 
cent  per  annum  from  date  until  paid.  Payable  at  Dorr 
Bro's.  oflSoe,  Lincoln. 

"$340.     Due  Jan.  29,  —86.  ^ 

"Attest:  H.  H.  Bulkeley.     George  X  Williams. 

mark 

This  note  was  secured  by  a  chattel  mortgage  on  certain 
personal  property  of  Williams. 

In  January,  1886,  Williams  executed  a  second  note  to 
Dorr  Brothers,  apparently  a^  interest  for  the  excess  of  10 
per  cent  on  the  note  first  given,  as  follows : 

"Lincoln,  Neb.,  Jan.  27,  1886. 

"  April  27, 1886,  for  value  received,  I  promise  to  pay  to 
the  order  of  Dorr  Brothers  thirty -six  and  ~^^  dollars,  at 
their  office,  Lincoln,  Neb.,  with  interest  at  the  rate  of  ten 
per  cent  per  annum  from  date  until  paid.^s 

"Due  4—29—86.  George  X  Williams. 

"Attest:  H.  H.  Bulkeley."  "^^ 

The  testimony  shows  that  the  original  loan  for  which 
the  note  for  $340  was  given  was  but  $300.  Various  pay- 
ments were  made  by  Williams  on  the  note  prior  to 
August,  1886,  the  exact  amount  being  a  matter  of  dispute 
I)etween  the  parties.  In  August  of  that  year  WiHiams 
executed  and  delivered  a  new  note  to  Dorr  in  lieu  of  those 
j)reviously  given,  as  follows: 

"Lincoln,  Nebraska,  August  18,  1886. 

"September  1,  1886,  after  date,  for  value  received,  I 
promise  to  pay  to  the  order  of  John  P.  Dorr,  tliree  hun- 
dred dollars,  with  interest  at  the  rate  of  10  per  cent  per 
annum  until  paid.  If  any  of  the  said  interest  is  not  paid 
when  it  becomes  due,  it  shall  bear  interest  at  the  rate  of  10 
per  cent  per  annum  from  the  time  same  note  becomes  due, 

"George  X  Williams. 
"Attest:  J.  A.  Marshall.''  "^^^ 

This  note  was  secured  by  a  chattel  mortgage  on  certain 
personal  property  of  Willliams.     On  the.  afternoon  of  the 
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4th  day  of  September,  1886,  Dorr  professes  to  have  trans- 
ferred the  note  in  question  to  the  Capital  National  Bank 
of  Lincoln.  Sometime  afterwards  the  bank  transferred 
the  note  to  the  plaintiff.  While  the  note  was  in  the  hands 
of  the  plaintiff,  the  defendant  in  error  made  a  formal  ten- 
der of  $250  in  gold  to  the  plaintiff,  which  he  refused  to 
receive.  He  thereupon  took  possession  of  the  property 
described  in  the  chattel  mortgage.  The  defendant  in 
error  then  brought  an  action  of  replevin,  and  on  the  trial 
of  the  cause  the  jury  returned  a  verdict  as  follows:  "We, 
the  jury  duly  empaneled  and  sworn  in  the  above  entitled 
cause,  do  find :  That  the  first  note  given  by  the  plaintiff  to 
the  defendant,  Dorr,  for  the  sum  of  $340,  to  secure  the  loan 
of  $300,  was  usurious;  that  plaintiff  had  paid  to  defendant 
Dorr  on  said  note  or  loan  the  sum  of  $174.22;  that  there 
is  still  due  on  said  note  or  loan  the  sum  of  $125.78. 

"  2d.  That  the  second  note  given  by  the  plaintiff  to  the 
defendant.  Dorr,  dated  October  18, 1886,  for  the  sum  of 
three  hundred  dollars,  and  set  up  in  the  pleading,  was 
usurious  and  void. 

"3d.  That  the  right  of  property  and  right  of  posses- 
sion of  said  property  when  this  action  was  commenced 
was  in  the  plaintiff,  and  we  assess  his  damages  in  the 
premises  at  the  sum  of  two  dollars. 

"J.  E.  Cooke, 
"-Foreman.'' 

The  defendant  excepted  to  the  form  of  the  verdict,  and 
asked  to  have  the  jury  polled,  and  thereupon  the  jury  was 
polled,  each  juror  answering  that  the  verdict  was  his  ver- 
dict. A  motion  for  a  new  trial  was  overruled,  and  judg- 
ment entered  on  the  verdict,  to  reverse  which  the  cause 
was  brought  into  this  court  by  petition  in  error. 

Two  questions  are  presented  by  the  record.  1st.  Was 
the  bank  a  bona  fide  purchaser  of  the  note  before  it  became 
due?  2d.  Was  the  tender  of  the  defendant  in  error  to 
the  plaintiff  sufficient  to  divest  the  mortgage  lien? 
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The  cashier  of  the  bank  in  question  was  examined  as  a 
witness^  but  seems  to  have  been  unable  to  testify  to  par- 
ticulars in  the  case.  His  testimony  taken  as  a  whole 
throws  no  light  on  the  transaction.  Mr.  Dorr  testifies  in 
regard  to  the  transaction  on  his  cross-examination^  as 
follows : 

Q.  Will  you  swear  you  did  not  make  any  arrangement 
with  any  one  to  have  him  take  it  (the  note)  from  the 
bank? 

A.  I  will  swear  I  made  no  arrangement  with  Knox 
to  have  it  taken  from  the  bank. 

Q.     With  anybody  else? 

A.     No,  I  will  not. 

Q.     What  arrangement  with  Spencer? 

A.  I  went  to  Mr.  Spencer  and  told  him  the  note  was 
in  the  bank^  and  past  due,  and  I  did  not  want  the  bank 
troubled,  and  I  asked  him  to  get  somebody  to  go  there 
and  buy  the  note. 

Q.     Did  you  furnish  the  money  to  buy  the  note? 

A.     I  did  not. 

Q,     Have  you  since  this  date  ? 

A.     I  have  not. 

Q.  You  have  $301  as  the  proceeds  of  that  note^  with- 
out having  paid  out  anything  in  return? 

A.     I  have. 

Q.  Have  you  agreed  with  Mr.  Billingsley  to  secure 
Mr.  Knox? 

A.  Why,  there  was  an  understanding  that  if  there  was 
any  expense  in  the  collection  of  the  note  I  should  pay  it. 

He  afterwards  testifies  that  as  he  was  liable  on  the  note 
as  endorser,  therefore  he  did  not  want  the  bank  to  pay  the 
-expense  of  collection. 

The  rule  as  stated  by  this  court  in  Darst  v.  Backus^  18 
Neb.,  231,  is,  that  where  usury  in  the  original  transaction 
for  which  negotiable  promissory  notes  were  given  is  proved, 
a  party  who  claims  to  have  purchased  the  notes  before  ma- 
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turity  must  assume  the  burden  of  proof  to  show  that  he- 
is  a  bonh  fide  purchaser  for  value  before  maturity  and 
without  notice.  To  the  same  effect  are  Savings  Bank  v. 
Scott,  10  Neb.,  86.  Olmstead  v.  N,  K  Mtge.  Sec,  Co.,  11 
Id.,  492.  Cheney  v.  Cooper,  14  Id.,  416.  Evaiis  v,  De 
Roe,  16  Id.,  631.  And  every  subsequent  security  given 
for  a  loan  originally  usurious,  however  remote  or  often 
renewed,  is  subject  to  the  plea  and  proof  of  usury;  and 
when  the  proof  of  usury  is  sufficient,  the  court  will 
apply  all  payments  of  interest  upon  such  usurious  loan  as 
a  payment,  pro  tanto,  of  the  principal.  Nelson  v.  Hurjord, 
11  Neb.,  465. 

That  there  was  usury  of  an  aggravated  character  in  the 
original  transaction  is  proved  beyond  a  doubt.  There  is 
an  utter  failure  of  proof  to  show  that  the  bank  was  a  bona 
fide  purchaser  of  the  note  in  question  before  maturity. 
The  plaintiff,  therefore,  having  obtained  the  note  after  it 
became  due  from  one  who  held  subject  to  the  maker's^ 
equities,  is  not  protected.  The  note  in  his  hands  was  sub- 
ject to  the  same  defenses  as  if  held  by  the  payee. 

Usury  being  shown,  all  payments  upon  the  note,, 
whether  as  principal  or  as  interest,  are  under  the  statute  to 
be  applied  in  payment  of  the  principal.  The  payments 
are  shown  to  have  greatly  exceeded  the  sum  of  $50.  It 
was  the  duty  of  the  plaintiff  in  error,  therefore,  to  have 
accepted  the  $2o0  tendered  by  the  defendant  in  error. 
This  tender  was  absolute,  and  without  qualification,  and 
has  since  been  kept  good.  It  therefore  divested  .the  lien 
of  the  mortgage.  Tompkins  v.  Batie,  1 1  Neb.,  147.  The 
plaintiff  in  error  had  no  lien  on  the  property  at  the  time 
he  took  possession  of  the  same  and  was  not  entitled  U> 
possession  thereof.  The  judgment  of  the  district  court  is 
clearly  right,  and  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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i.     Qamishment.     Proceedings  in  garnishmentbind  the  gam ishee^      g  ^^| 
from  the  time  of  the  serTice  of  the  notice,  and  the  property  Id 
hid  hands  is  not  thereafter  subject  to  levy  and  sale  on  process 
thereafter  issned  against  the  debtor  daring  the  continuance  oi 
the  attachment. 

2.      :    ATTACHMENT  CBKDITOBS:    PRIOBITT  OF  LIENS.    Where 


a  number  of  attachments  have  been  issued  against  a  debtor  and 
notices  of  garnishment  served  upon  a  garnishee,  and  certain- 
other  creditors  thereafter  obtain  separate  judgments  against  the 
debtor  and  proceed  to  levy  executions  upon  the  goods  in  the 
hands  of  the  garnishee,  the  attaching  creditors  in  an  action  Uy 
determine  the  priority  of  liens  and  for  an  injunction  may  enjoin 
the  defendants  from  selling  under  their  execution  until  the 
final  determination  of  the  case. 


3.     :    BECEiVBR.     Where  a  garnishee  abandons  the  property- 

of  the  debtor  in  his  hands  after  service  of  notice,  the  court  may 
appoint  a  suitable  person  to  take  charge  of,  and  if  necessary- 
dispose  of,  such  property. 

Error  to  the  district  court  for  Cass  county.     Tried 
below  before  Chapman  J. 


W,  L.  Browne,  0.  H.  Ballouy  and  S.  P,  Vannatta,  for 
plaintiffs  in  error,  cited :  McConnell  v.  Denham,  34  N.  W* 
R.,  298.  jRigelow  v.  Andreas,  31  111.,  322.  2  Wade  on 
Attachment,  3.  Code,  Sec.  267.  Id.,  Sees.  213,  214, 
269,  274. 

M,  A.  Hartigan  and  R.  B.  Windham,  for  defendants  in 
error,  cited:  Code,  Sees.  95,  213,  215,  218.  Mathews  v. 
Smith,  13  Neb.,  178.  Brashear  v.  West,  7  Peters,  608. 
Sit-eU  V,  Brawn,  5  Pick.,  178.  Faidkner  v.  Myers,  6  Neb.,. 
418. 
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Maxwell,  J. 

This  action  was  brought  by  the  plaintiffs  in  the  district 
■court  of  Cass  county  to  restrain  the  defendants  from  sell- 
ing certain  goods  of  one  John  S.  Duke  upon  executions. 

It  is  alleged  in  the  petition  that,  on  or  about  December 
20, 1887,  the  several  plaintiffs  had  begun  suits  in  said  court 
against  one  John  S.  Duke,  a  hardware  merchant  in  said 
county,  and  had  sued  out  orders  of  attachment  on  the  stock 
of  goods  tlien  owned  by  said  Duke ;  that  when  an  attempt 
was  made  to  levy  said  attachments,  plaintiff  therein  learned 
that  said  Duke  was  not  in  possession  of  the  goods,  but  that 
Sherman  S.  Jewett  &  Co.,  by  their  agent,  W.  S.  Wise, 
had  the  actual  and  manual  possession  thereof,  and  tlie 
attachments  were  not  levied,  but  that  on  further  showing 
the  plaintiffs  sued  out  garnishee  process  against  said  Wise, 
and  had  the  same  served  on  said  garnishee  and  Duke;  that 
said  Wise  proceeded  to  answer  said  garnishee  process,  and 
did  appear  in  the  district  court  of  Cass  county,  on  the  16th 
day  of  January,  1888,  and  answered  in  said  cause  that  he 
held  said  stock  of  goods  under  a  chattel  mortgage  securing 
$800,  and  that  the  invoiced  and  appraised  value  of  said 
fitock  was  about  $4,000 ;  that  the  defendants  and  others 
did  obtain  judgments  in  the  county  court  of  Cass  county, 
Neb.,  in  the  several  sums  due  from  said  Duke,  and  did  sue 
out  executions  on  said  judgments,  and  caused  the  same  to 
be  placed  in  the  hands  of  M.  McElwain,  constable,  who 
levied  the  same  on  the  unsold  portion  of  said  stock  of 
goods.  There  is  also  an  allegation  that  the  garnishee  is 
about  to  abandon  or  has  abandoned  the  care  of  the  prop- 
erty. The  prayer  is  for  a  decree  adjusting  the  priority  of 
the  liens,  and  to  enjoin  the  defendants  from  selling  said 
property  in  satisfaction  of  the  executions  in  their  hands 
until  the  liens  of  the  plaintiffs  are  satisfied,  and  for  the 
appointment  of  a  receiver. 

The   defendants   demurred    to   the   petition,  upon    the 
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ground  that  the  court  had  no  jurisdiction ;  that  the  facts 
stated  in  the  petition  did  not  constitute  a  cause  of  action, 
and  that  there  was  a  misjoinder  of  parties  plaintiff  and 
defendant. 

The  demurrer  was  overruled,  and  the  defendants  elect- 
ing to  stand  on  their  demurrer,  judgment  was  entered  as 
prayed  in  the  petition. 

Three  questions  are  presented  by  the  record:  1st, 
Whether  service  of  a  notice  upon  a  garnishee  creates  a  lien 
on  the  goods  of  the  debtor  in  his  hands.  2d,  Whether  an 
action  in  equity  can  be  maintained  to  determine  the  prior- 
ity of  liens  and  for  an  injunction  till  the  final  hearing. 
3d,  The  authority  of  the  court  to  appoint  a  person  to  take 
charge  of  goods  which  a  garnishee  declines  to  retain  in  his 
hands. 

In  Mathews  v.  Smith,  13  Neb.,  179,  and  Reed  v.  Fletcher, 
ante  p.  435,  it  was  held  that,  upon  service  of  a  notice 
on  a  garnishee,  it  created  a  trust  in  the  property  in 
his  possession.  Hence  to  entitle  the  creditor  to  serve 
notice  upon  the  garnishee  the  property  or  credits  must 
be  within  the  jurisdiction  of  the  court;  therefore,  if  a  non- 
resident of  the  state  should  come  into  it  for  a  mere  tempo- 
rary purpose,  but  have  no  property  of  the  debtor  in  his 
hands  in  the  state,  he  would  not  be  liable  as  garnishee. 
Baxter  v.  Vincent,  6  Vt.,  614.  Ray  v.  Underwood,  8 
Pick.,  302.  Wright  v.  C,  B.  &  Q.  R.  R.,  19  Neb.,  176. 
Green  v.  Farmer's,  etc.,  Bank,  25  Conn.,  451,  Casey  v, 
Davis,  100  Matis.,  124.  Savyyer  v.  Thompson,  24  N.  H., 
510.  Lawrence  v.  Smith,  45  N.  H.,  533.  Nye  v.  Lis- 
conibe,  21  Pick.,  263.  Tingley  v.  Baieman,  10  Mass.,  343. 
Jones  V,  Winchester,  6  N.  H.,  497.  Mathews  v.  Smith,  13 
Neb.,  190.  Danforth  V.  Penny,  3  Met.,  564.  Oold  v, 
Housatonic  R.  R.  Co.,  1  Gray,  424. 

As  is  said  in  Wrigld  v.  C,  B,  &  Q.  R.  R,  Co.,  supra,  if 
it  appears  that  the  garnishee  has  no  money  or  property  of 
the  principal  debtor  in  the  state,  or  that  there  is  no  money 
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due  from  him  to  be  paid  therein,  he  will  not  be  chargeable 
as  garnishee. 

The  goods  and  the  party  garnished  being  both  within 
the  jurisdiction  of  the  court,  it  will  exercise  such  jurisdic- 
tion over  them  as  the  necessities  of  the  case  may  require. 

We  are  aware  that  in  Blgelow  v.  Andreas,  31  111.,  322, 
it  was  held  that  garnishment  imposed  no  lien  upon  the 
goods  in  the  garnishee's  hands,  and  did  not  put  them  in 
custodia  legia.  If  this  was  the  rule;  proceedings  by  gar- 
nishment would  be  an  expensive  farce,  which  would  give 
the  attaching  creditor  no  rights  under  the  attachment. 
Neither  can  the  right  be  restricted  to  the  personal  liability 
of  the  garnishee,  as  he  might  be  insolvent  or  unable  to  pay 
the  value  of  the  property.  We  hold,  therefore,  that  gar- 
nishment is  an  attachment  of  the  goods  in  the  hands  of 
the  garnishee,  and  that  such  goods  are  not  subject  to  levy 
and  sale  upon  process  thereafter  levied,  during  the  contin- 
uance of  said  attachment. 

In  this  case  it  is  alleged  in  the  petition  that  a  number 
of  executions  had  been  levied  by  the  defendants  upon  ex- 
ecutions issued  on  judgments  against  Duke,  and  that  a 
sale  thereunder  would  defeat  the  plaintiff's  claims.  In 
such  a  case,  while  the  plaintiffs  have  a  remedy  at  law  by 
bringing  separate  actions  lagainst  the  defendants,  still  it 
would  not  be  adequate.  An  action  in  equity,  therefore, 
is  the  proper  remedy  to  prevent  a  multiplicity  of  suits 
and  determine  the  priorities  of  the  several  liens  of  the 
parties. 

Sec,  213  of  the  code  provides  that,  "The  court,  or  any 
judge  thereof  during  vacation,  may,  on  the  application  of 
the  plaintiff,  and  on  good  cause  shown,  appoint  a  receiver, 
who  shall  take  an  oath  &ithfully  to  discharge  his  duty, 
and  shall  give  an  undertaking  to  the  state  of  Nebraska,  in 
such  sum  as  the  court  or  judge  may  direct,  and  with  such 
•security  as  shall  be  approved  by  the  clerk  of  the  court,  for 
the  faithful  performance  of  bis  duty  as  such  receiver,  and 
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to  pay  over  all  money  and  aooount  for  all  property  which 
may  come  into  his  hands  by  virtue  of  his  appointment,  at 
such  times  and  in  such  manner  as  the  court  may  direct/' 

Sec.  214  provides  that,  "Such  receiver  shall  take  posses- 
sion of  all  notes,  bills,  books  of  account,  accounts,  and  all 
other  evidences  of  debt  tliat  have  been  taken  by  the  sher- 
iff or  other  officers  as  the  property  of  the  -defendant  in  at- 
tachment, and  shall  proceed  to  settle  and  collect  the  same. 
For  that  purpose  he  may  commence  and  maintain  actions 
in  his  own  name  as  such  receiver;  but  in  such  actions  no 
right  of  defense  shall  be  impaired  or  affected.'' 

These  sections  apply  alone  to  property  taken  under  an 
attachment.  Where  the  garnishee  abandons  the  property, 
however,  as  is  alleged  in  the  petition  in  this  case,  there  is  no 
doubt  of  the  power  of  the  court  to  appoint  a  suitable  per- 
son to  take  charge  of  the  same.  The  court  possesses  this 
power  independently  of  the  statute.  The  property  being 
a  trust  fund  for  the  satisfaction  of  the  judgment,  the 
court  may,  when  necessary  for  the  preservation  of  the 
property,  appoint  a  trustee  to  take  charge  of  the  same.  If 
any  party  desire  a  receiver  under  the  general  law,  the 
court  no  doubt  in  a  proper  case  would  appoint  one.  But 
that  question  does  not  arise  here.  There  is  no  error  in 
the  record  and  the  judgment  is  affirmed. 

JUDGMBNT  AFFEBMED. 

The  other  judges  cononr. 
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State  of  Nebraska,  ex  rel.  City  op  Sutton,  y. 
H.  A.  Babcock,  Auditor  of  Public  Accounts. 

Cities  of  Second  Class:  bonds  for  water- works.  The  as- 
sessed valuation  of  the  city  of  S.,  in  the  year  1887,  waa  $190,- 
493,  and  in  June,  1888,  the  council  of  said  city  submitted  to 
the  voters  thereof  a  proposition  to  issue  |20,000  in  bonds  to 
construct  water-works,  the  tax  being  limited  to  7  mills  on  the 
dollar  of  the  assessed  valuation.  The  election  was  held  on  the 
6th  day  of  July,  1888,  the  necessary  majority  being  in  favor  of 
the  issuing  of  the  honds,  but  at  the  time  of  the  election  the  val- 
uation of  proj)erty  in  said  city,  as  returned  by  the  assessor  was 
reduced  to  $158,541.  Seld,  That  the  issue  of  $20,000  in  bond» 
was  in  excess  of  the  power  conferred ,  and  that  such  bonds  were 
unauthorized. 

Original  application  for  mandamus. 

R.  G,  BrowUy  for  relator. 

William  LeeaCy  Attorney  General,  and  H.  A.  Bahcocky 
pro  86,  for  respondent. 

Maxwell,  J. 

This  is  an  application  for  a  mandamus  to  compel  the  de- 
fendant to  register  certain  bonds  issued  by  the  city  of  Sut- 
ton for  water-works.  It  is  alleged  in  the  petition  that,  on 
the day  of  May,  1888,  the  residents  of  said  city  pre- 
sented a  petition  to  the  city  council  of  said  city,  asking  that 
a  proposition  to  vote  $20,000  in  water  bonds  be  sub- 
mitted to  the  voters  of  said  city  for  the  purpose  of  erecting 
a  system  of  water- works;  that  on  the  6th  day  of  June, 
1888,  an  ordinance  was  duly  passed  and  a  special  election 
called,  submitting  a  proposition  to  vote  bonds  for  said 
sum  of  $20,000  for  the  construction  of  a  system  of  water- 
works for  that  city,  and  that  the  assessed  valuation  of  the 
city  at  that  time,  for  the  year  1887,  was  $190,493,  and 
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that  the  valuation  for  1888  was  not  yet  completed  or 
known;  that  said  election  was  held  on  the  6th  day  of 
July,  1888,  in  all  respects  as  required  by  law,  and  that 
a  majority  of  all  the  votes  cast  at  said  election  was  in 
favor  of  said  proposition;  that  on  the  first  day  of  Au- 
gust, 1888,  said  bonds  were  executed,  and  afterwards  pre- 
sented to  the  respondent  for  registration,  which  was  re- 
fused, for  the  reason  that  on  the  day  of  the  election  the 
assessment  of  the  city  had  been  completed,  and  was  found 
to  be  $158,541,  and  that  the  bonds  issued  were  in  excess 
of  the  power  of  the  city.  And  this  action  is  brought  to 
compel  the  defendant  to  register  the  bonds  in  question. 

The  election  having  been  called  and  the  proposition 
properly  submitted  on  the  valuation  of  1887  (before  the 
1888  assessment  was  known),  should  the  bonds  be  based 
on  the  valuation  as  it  then  stood,  or  should  the  bonds  be 
based  on  the  valuation  as  it  stood  on  the  day  of  election, 
and  if  so  are  the  bonds  issued  in  excess  of  the  limits  fixed 
by  the  law  ? 

Sutton  is  a  city  of  the  second  class,  and  derives  its 
power  to  issue  bonds  from  subdivision  16,  Sec.  69,  Art.  1, 
Chap.  14  of  the  Compiled  Statutes,  which  is  as  follows: 
"Such  cities  or  villages  may  borrow  money  or  issue  bonds 
for  the  purpose,  (of  constructing  water-works)  and  levy 
and  collect  a  general  tax  in  the  same  manner  as  other 
municipal  taxes  may  be  levied  and  collected  for  the  pur- 
chase of  steam  engines,  and  for  the  purchase,  erection,  or 
construction  and  maintenance  of  such  water-works,  or  to 
pay  for  water  furnished  such  city  or  village  under  contract, 
to  an  amount  not  exceeding  7  mills  on  the  dollar  in  any 
one  year  on  all  the  property  within  such  city  or  village  as 
shown  and  valued  upon  the  assessment  rolls  of  the  asses- 
sor of  the  proper  precinct  or  township  in  addition  to  the 
sum  authorized  to  be  levied  under  subdivision  one  of  this 
section,  and  all  taxes  raised  under  this  clause  shall  be  re- 
tained in  a  fund  known  as  *  Water  Fund;'  provided  fur- 
41 
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ther,  That  no  such  money  shall  be  borrowed  or  bonds 
issued,  unless  the  same  shall  have  been  authorized  by  a 
vote  of  the  majority  of  the  electors  of  such  city  or  village 
fthereon  at  an  election  submitting  the  proposition  to  the 
■electors  of  such  city  or  village]  to  that  effect.  The  bonds 
fihall  be  bonds  of  the  city  called  ^  Water  bonds/  to  become 
due  in  twenty  years  from  the  date  of  iasue,  but  payable 
any  time  after  five  years,  drawing  seven  per  cent  interest 
per  annum,  payable  annually,  and  bonds  shall  not  be  issued 
under  the  provisions  hereof  to  a  greater  amount  than  one 
hundred  thousand  dollars." 

The  tax  for  such  bonds  is  to  be  based  upon  the  assess- 
ment at  the  time  the  bonds  are  issued.  In  a  new  state 
like  this,  where,  as  a  general  rule,  property  is  constantly 
advancing  in  value,  it  cannot  be  supposed  that  the  legisla- 
ture in  passing  the  act  in  question  intended  to  permit  the 
issue  of  bonds,  the  interest  on  which  should  exceed  7  mills 
on  the  dollar  valuation.  The  evident  purpose  was  to  pre- 
vent the  imposition  of  a  burdensome  tax.  As  the  bond^ 
were  issued  under  statutory  power,  the  statute  is  the  meas- 
ure of  the  authority  of  the  city  council  in  the  premises. 
The  fact  that  the  proposition  was  based  upon  the  assess- 
ment of  1887,  and  therefore  valid  when  submitted,  does 
not  aid  the  relator,  as  at  the  time  of  the  election  the  assessed 
valuation  did  not  justify  the  city  in  issuing  the  amount  of 
bonds  then  voted  upon.  The  amount  of  bonds  to  be 
issued  is  to  be  determined  by  the  assessed  valuation  at  the 
time  of  the  election,  i^tate  v.  Babcock,  20  Neb.,  522.  No 
<5ase  is  cited  in  support  of  the  position  of  the  relator,  and 
we  have  been  unable  to  find  a  similar  case.  No  doubt  the 
actual  value  of  property  in  the  city  of  Sutton  is  consider- 
ably greater  in  1888  than  in  1887.  But  bonds  are  not  to 
be  issued  on  the  actual,  but  the  assessed  valuation.  The 
bonds  being  in  excess  of  the  limit  fixed  by  law,  the  writ 
must  be  denied. 

Wbit  denied. 

The  other  judges  concur. 
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Fred  Gayer,  pi^aintifp  in  error,  v.  H.  W.  Parker 
&  Son,  defendants  in  error. 

1.  Bes  A^judicata:  former  judgment.  Ordinarily  the  teat 
as  to  'whether  a  former  Jndgment  is  a  bar  to  an  action  is  to 
ascertain  whether  the  same  evidence  will  sustain  both  the  pres- 
ent and  the  former  action. 

H.    :    .     If  different  proof  is  required  to  sustain  two 

actions,  a  Jndgment  in  one  of  them  is  no  bar  to  the  other. 

3.     :     :     CONVERSION.     A  furnished  certain  lamber 

and  other  material  to  one  B,  on  a  contract  that  B  should  pur^ 
chase  the  Inrober  for  a  certain  price  or  might  return  the  same  by 
paying  a  stipulated  sum  for  the  use  thereof.  The  lumber  and 
other  material  was  left  in  the  possession  of  C ;  whereupon  A 
brought  an  action  against  C  upon  the  Contract,  and  failed  in  the 
action,  judgment  being  rendered  in  favor  of  C.  A  thereupon 
brought  an  action  against  C  for  conversion  of  the  lumber  and 
other  material.     Meldy^  That  the  former  j  udgment  was  not  a  bar. 

Erkor  to  the  district  court  for  Gage  county.     Tried  . 
Jbelow  before  Broady,  J. 

Pemberion  &  Bush,  for  plaintiff  in  error,  cited :  StoweU 
V.  Chamberlain,  60  N.  Y.,  272.  MiUer  v.  JUanice,  6  Hill, 
126.  Smith  v.  Baker,  5  Moak's  Eng.  Rep.,  323.  Doty  v. 
Br<nm,  4  N.  Y.,  75. 

Hazlett  &  Bates,  for  defendants  in  error,  cited :  Blgdow 
V.  Winsor,  1  Gray,  299.     Wells  Res  Adjudicata,  Sec.  289. 

Maxwell,  J. 

In  the  year  1883,  one  A.  N.  Wiswell  procured  from  the 
<lefendants  12,000  feet  of  fencing  lumber  and  other  ma- 
terial, all  being  of  the  value  of  $260.  The  testimony 
shows  that  Wiswell  desired  the  lumber  for  a  temporary 
purpose,  and  had  an  option  either  to  purchase  it  at  a  price 
stated,  or  return  the  material  to  the  defendants  and  pay 
them  $2  per  thousand  for  the  use  of  the  lumber.  There 
fleeras  to  have  been  some  conversation  between  Wiswell 
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and  the  plaintiff  in  error  in  regard  to  purchasing  the 
lumber,  but  just  what  the  conversation  or  the  proposed 
arrangement  was  is  not  clear.  The. lumber  and  material 
being  on  the  plaintiff's  land,  he  used  the  same,  whereupon 
the  defendants  brought  an  action  against  him  for  goods 
sold  and  delivered.  On  the  trial  of  the  cause  they  appar- 
ently failed  in  their  proof  to  show  privity  of  contract  be- 
tween  themselves  and  the  plaintiff,  and  the  jury  found  in 
favor  of  the  plaintiff  herein.  This  was  so  manifestly  in 
accord  with  the  testimony  that  no  appeal  was  taken. 

A  second  action  was  thereupon  brought  against  the 
plaintiff  herein  for  conversion  of  the  material,  and  on  the 
trial  of  the  cause  a  verdict  and  judgment  were  rendered 
against  him. 

The  principal  defense  relied  upon  is,  a  former  adjudica- 
tion in  favor  of  the  plaintiff,  and  therefore  be  is  not  liable* 

It  is  said  in  the  plaintiff's  brief  (p.  4):  "  In  the  case  at 
bar  the  testimony  showed  that  the  defendant,  Gayer^ 
got  the  property  in  question  and  used  it  for  his  own  bene- 
fit, changing  its  condition  and  character." 

A  former  verdict  and  judgment  are  conclusive  only  as 
to  the  facts  directly  in  issue,  and  do  not  extend  to  facts 
which  may  be  in  controversy,  but  which  rest  on  evidence 
and  are  merely  collateral.  It  must  appear  that  the  matter 
set  up  as  a  bar  was  in  issue  in  the  former  case.  The  test 
as  to  whether  the  former  judgment  is  a  bar  generally  is,. 
whether  or  not  the  same  evidence  will  sustain  both  the 
present  and  the  former  action.  Clegg  v.  Dearden,  12  Q, 
B.,  576.  Orockett  v.  Rcmton,  Dudley,  254.  Hanter  v. 
Stewarty  31  L.  J.  Chane,  346.  Tayhr  v.  CasUe,  42  Cal.^ 
371.  Cannon  v,  Brame,  45  Ala.,  262.  Percy  v.  Foote, 
36  Conn.,  102. 

If  different  proofs  are  required  to  sustain  the  twa 
actions  a  judgment  in  one  of  them  is  no  bar  to  the  other. 
Thus  where  the  statute  required  an  action  of  replevin  to  be 
brought  in  one  year  afler  the  taking,  a  plaintiff  defeated  ia 


JULY  TERM,  1888.  645 

Gayer  v.  Parker  &  Son. 

such  action,  because  not  brought  within  the  requisite  time, 
may  still  maintain  trover  for  the  conversion  of  the  prop- 
erty. The  evidence  required  in  both  cases  not  being 
exactly  the  same, — as  in  trover  it  is  unnecessary  to  prove 
that  the  taking  was  within  a  year.  Johnson  v.  White,  13 
S.  &  M.,  584. 

If  diflferent  proof  be  required  to  sustain  two  actions,  a 
judgment  in  one  of  them  is  no  bar  to  the  other.  Kirk- 
pairick  v.  Stingley,  2  Cart.,  269 .  N.  E,  Bank  v.  Lewis, 
8  Pick.,  113.  U.  8.  V.  Oashman,  2  Sumner,  426.  Law- 
rcTice  V.  VemoUy  3  Sumner,  20.  Freeman  on  Judgments, 
269. 

In  Stowell  V.  Chamberlain,  60  N.  Y.,  272,  the  plaintiff 
brought  an  action  against  the  defendant  for  the  wrongful 
conversion  of  bonds  which  he  alleged  he  had  loaned  to 
him ;  judgment  was  rendered  in  favor  of  the  defendant. 
A  second  action  was  thereupon  brought  by  the  plaintiff 
against  the  defendant  to  recover  the  value  of  the  bonds, 
which  he  alleged  tlie  defendant  had  received  and  sold  as  his 
agent,  but  failed  to  account  for  the  proceeds.  The  former 
judgment  was  pleaded  as  a  bar  to  the  action.  The  court 
held  that  the  same  evidence  would  not  sustain  both  actions^ 
and  that  the  former  judgment  was  not  a  bar. 

lu  the  case  under  consideration  the  former  suit  was 
based  upon  an  alleged  contract  with  the  plaintiff.  This 
contract  he  denied,  and  as  there  was  no  privity  shown  be- 
tween the  parties,  that  action  failed.  This  action,  how- 
ever, is  brought  against  the  plaintiff  to  recover  for  lumber 
and  material  of  the  defendants  which  confessedly  he  has 
in  his  hands  and  has  converted  to  his  own  use.  He  is 
liable,  therefore,  for  the  value  of  the  material  thus  con- 
verted. The  proof  in  tlie  former  action  is  not  the  same  as 
in  this,  and  that  action  is  no  bar.  The  judgment  of  the 
district  court  is  clearly  right,  and  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Owen    Slaven,    plaintiff    in    error,   v.    Meyer 
Hellman,  defendant  in  error. 

1.  Appeal  From  Justice  of  Peace:  teanscbipt.  Where 
an  appeal  is  taken  from  the  judgment  of  a  justice  of  the  peace 
to  the  district  court,  the  appellant  or  his  agent  must  deliver  a 

__  transcript  of  the  proceedings  to  the  clerk  of  the  court  to  -which 

ll   ^1  the  appeal  may  he  taken  within  thirty  days  next  following  the 

'  rendition  of  the  judgment. 

2.     :    :    JUDGMENT.     If  the  appellant  fail  to  deliver 

the  transcript  to  the  clerk  within  thirty  days  next  following 
the  rendition  of  judgment,  the  appellee  may,  at  the  first  term  of 
the  court  after  the  expiration  of  thirty  days,  file  a  transcript  of 
the  proceedings  and  have  the  cause  placed  on  the  docket;  and 
the  court  is  authorized  on  his  application  either  to  enter  up  a 
judgment  in  his  favor  similar  to  that  entered  hy  the  justice,  or 
with  his  consent  dismiss  the  appeaL 

8.  :    :    .     If  the  appellant  desire  to  vacate  the 

judgment  of  the  district  court  and  for  leave  to  answer  or  other 
relief,  he  must  apply  to  that  court.  Otherwise  he  cannot  allege 
error  in  the  failure  to  try  the  cause. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Hopewell,  J, 

Congdon,  Clarhson  &  Ev/nty  for  plaintiff  in  error,  cited  t 
Bazzo  V.  Wallace,  16  Neb.,  292. 

George  F.  Wiitum,  for  defendant  in  error,  cited :  Torbet 
V.  Coffin,  6  Ohio,  33.  Waeaon  v.  Hefner,  13  Ohio  State^ 
573. 

Maxwell,  J. 

On  the  21st  of  July,  1887,  the  defendant  in  error 
brought  an  action  against  the  plaintiff,  before  a  justice  ot 
the  peace  of  Douglas  county,  to  recover  the  sum  of  $39 
and  interest.    The  cause  was  set  for  hearing  July  26, 1887^ 
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at  1  o'clock  P.M.,  ait  which  time  and  for  one  hour  thereaf- 
ter the  plaintiflF  in  error  failed  to  appear,  whereupon  the 
justice  having  heard  the  testimony  offered  by  the  defendant 
in  error,  rendered  judgment  as  prayed  in  the  bill  of  particu- 
lars. The  plaintiff  in  error,  on  the  3d  day  of  August  there- 
after, filed  an  undertaking  for  an  appeal  to  the  district  court,, 
which  was  duly  approved  by  the  justice.  The  appellant 
failed  to  file  a  transcript  of  the  proceedings  in  the  district 
court  within  30  days  next  after  the  rendition  of  the  judg- 
ment. The  defendant  in  error  thereupon  filed  a  motion  to- 
dismiss  the  appeal.  This  motion  was  afterwards  with- 
drawn, and  on  motion  of  the  defendant  in  error  a  judg- 
ment was  entered  as  follows :  "  This  day  came  the  said 
plaintiffs  and  produced  to  the  court  a  transcript  of  the  pro- 
ceedings and  judgment  of  Gustave  Anderson,  a  justice  of 
the  peace  in  and  for  Douglas  county,  in  this  action^  fronn 
which  it  appears  that  on  the  26th  day  of  July,  1887,  a 
judgment  was  rendered  by  said  justice  in  favor  of  these 
plaintiffs  and  against  this  defendant  for  the  sum  of  $59.0& 
and  $8.50  costs  of  suit,  from  which  judgment  the  said  de- 
fendant appealed.  And  it  appearing  to  the  court  that  the 
appellant  has  failed  to  deliver  said  transcript  and  proceed- 
ings to  the  clerk  of  this  court  and  cause  his  api)eal  to  be 
docketed  within  the  time  required  by  law,  and  the  said  M. 
Hellman  &  Co.  now  here  electing  to  have  judgment  en- 
tered in  this  court,  it  is  therefore  considered  by  the  court 
that  the  said  M.  Hellman  &  Co.  recover  from  the  said  Owen 
Slaven  the  sum  of  $59.05,  the  judgment,  and  $8,50,  costs 
of  suit,  as  aforesaid,  with  interest  from  the  26th  day  of  July, 
1887,  together  with  their  costs  in  this  court   expended, 

taxed  at  $ ,  and  execution  is  awarded  therefor." 

Section  1008  provides:  "That  the  said  justice  shall 
make  out  a  certified  transcript  of  his  proceedings,  includ- 
ing the  undertaking  taken  for  such  appeal,  and  shall,  on 
demand,  deliver  the  same  to  the  appellant  or  his  agent, 
who  shall  deliver  the  same  to  the  clerk  of  the  court  to 
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which  such  appeal  may  be  taken,  within  thirty  days  next 
following  the  rendition  of  such  judgment/^  eta 

Section  1011  authorizes  the  appellee,  in  case  the  appel- 
lant fails  to  file  a  transcript  within  thirty  days,  to  file 
a  transcript  and  have  the  cause  placed  on  the  docket ;  and 
the  court  is  authorized  either  to  enter  up  judgment  in  favor 
of  the  appellee,  or  with  the  consent  of  the  appellee  may 
dismiss  the  appeal.  The  court,  therefore,  in  rendering 
judgment  in  this  case,  acted  within  the  powers  conferred 
by  the  statute,  and  the  judgment  is  valid.  If  the  appel- 
lant desired  to  vacate  the  judgment  and  file  an  answer,  or 
sought  other  relief,  or  to  try  the  cause,  he  should  have  ap- 
plied to  the  district  court,  but  the  record  fails  to  show 
that  he  made  such  application. 

So  far  as  appears  the  plaintiff  has  no  defense  to  the  ac- 
tion. He  permitted  a  judgment  to  be  taken  against  him 
by  default  before  the  justice,  and  so  far  as  appears  would 
make  no  defense  in  the  district  court,  so  that  if  a  new 
trial  was  granted  the  same  judgment  with  additional  costa 
and  interest  would  be  rendered.  There  is  no  error  in  the 
record,  and  the  judgment  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


H.  A.  Greenwood,  plaintiff  in  error,  v.  Thomas 
D.  Cobbey,  defendant  in  error. 

1.  Bill  of  Exceptions.  Where  a  jadge  of  the  district  court  be- 
fore whom  a  cause  was  tried  extends  the  time  from  40  to  80  days 
from  the  adjournment  of  the  court  in  which  a  party  may  pre- 
pare and  serve  a  bill  of  exceptions,  it  is  unnecessary  to  preserve 
the  evidence  on  which  such  extension  was  granted;  nor  ordi- 
narily is  the  order  subject  to  review. 
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.     The  provisions  of  tbe  code  relating  to  bills  of  exceptions 

are  to  be  liberally  construed. 

When  a  judge  decides  upon  the  eyidence  before  him 


that  the  party  seeking  a  bill  of  exceptions  has  made  a  *'  due 
showing  of  diligence''  in  the  preparation  of  the  bill,  and  there- 
fore extends  the  time  in  which  to  prepare  the  same,  the  supreme 
court  will  not  review  the  evidence  on  which  such  extension  was 
granted  for  the  purpose  of  determining  whether  the  showing 
was  sufficient. 

Motion  to  quash  bill  of  exoeptions. 

A.  D.  McCandless,  J.  E.  Bush,  and  T.  D.  Oobbejf,  for 
the  motion. 

L.  W.  Colby  and  Charles  0.  Whedon,  eontra. 
Maxwell,  J. 

On  the  10th  day  of  March,  1888,  the  defendant  recov- 
ered a  verdict  against  the  plaintiff  in  the  district  court  of 
<jrage  county.  A  motion  for  a  new  trial  was  thereupon 
£led  and  overruled,  and  judgment  entered  on  the  verdict, 
and  forty  days  given  the  plaintiff  to  reduce  his  exceptions 
to  writing  and  serve  the  same  on  the  adverse  party.  Court 
adjourned  sine  die  on  the  6th  day  of  April,  1888.  The 
plaintiff  did  not  reduce  his  exceptions  to  writing  within 
forty  days  from  April  5th,  but  on  May  16th  applied  to 
the  judge  of  tlie  district  court  for  an  order  extending  the 
time.  The  judge  thereupon  made  the  following  order: 
"State  op  Nebraska,  1 

Gage  County.         J 

"It  appearing  to  me  that  the  defendant,  Greenwood,  has 
used  due  diligence  to  obtain  the  bill  of  exceptions  and 
allowance  thereof  in  this  cause,  and  has  failed  to  secure 
the  settlement  and  allowance  of  the  same  in  the  time  al- 
lowed by  court,  the  time  heretofore  allowed  is  hereby  ex- 
tended by  me  forty  days  additional.  The  bill  of  exceptions 
^o  be  presented  to  plaintiff  Cobbey  within  twenty  days 
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from  date  of  this  order,  and  said  Cobbey  to  have  ten  daya 
to  prepare  objections  or  amendments  thereto,  and  return 
same  to  defendant,  and  same  to  be  presented  to  the  judge 
for  allowance  within  ten  days  thereafter. 

"J.  H,  Broady, 

''Dated  May  16,  1888:' 

Within  the  time  fixed  in  this  order  the  plaintiff  presented 
a  bill  of  exceptions  to  the  defendant,  who  wrote  out  his 
reasons  at  length  for  refusing  to  approve  the  bill,  the  sub« 
stance  of  his  objections  being,  that  the  bill  was  not  pre- 
sented to  him  within  forty  days  from  the  rising  of  the 
court.  On  the  8th  day  of  June,  1888,  the  plaintiff  served 
notice  on  the  defendant  that  on  the  13th  day  of  that  month, 
at  the  court-house  in  said  county,  at  9  o'clock  a.m.  of  said 
day,  he  would  submit  the  bill  to  Judge  Broady  for  settle- 
ment  and  allowance.  At  the  time  stated  the  defendant 
appeared  before  Judge  Broady  and  objected  to  the  allow- 
ance of  the  bill,  because  the  plaintiff  had  not  used  due 
diligence  in  procuring  the  same,  and  Judge  Broady  had  no 
authority  to  extend  the  time,  for  two  reasons:  1st,  he 
could  not  extend  the  time  after  the  expiration  of  40  days; 
and  2d,  to  justify  such  extension  he  must  have  sufficient 
evidence  of  due  diligence  on  the  part  of  the  plaintiff.  In 
support  of  the  second  proposition,  the- defendant  intro- 
duced a  large  amount  of  testimony,  which  was  preserved 
in  a  bill  of  exceptions  and  is  now  before  us.  Judge  Broady 
overruled  the  objections,  and  signed  the  bill  and  ordered 
it  to  be  made  a  part  of  the  record  of  the  case.  The  de- 
fendant now  moves  to  quash  the  bill,  on  the  grounds  that 
the  judge  had  no  authority  to  extend  the  time  aft«r  the 
expiration  of  forty  days ;  and  2d,  because  there  was  not 
sufficient  evidence  before  the  judge  to  justify  him  in  ex- 
tending the  time. 

Section  31 1  of  the  code,  after  prescribing  the  procedure 
in  settling  a  bill  of  exceptions,  provides:     ^*That  in  cases 
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where  a  party  seeking  to  obtain  the  allowance  of  a  bill  of 
ea^oeptions  has  used  due  diligence  in  that  behalf,  but  has 
failed  to  secure  the  settlement  and  allowance  of  the  same, 
as  herein  required,  it  shall  be  competent  for  the  judge  who 
tried  the  cause,  upon  due  showing  of  diligence,  and  not 
otherwise,  to  extend  the  time  herein  allowed,  but  not  be- 
yond forty  days  additional  to  that  herein  provided,  making 
such  specific  directions  in  that  behalf  as  shall  seem  just  to 
all  parties." 

It  will  be  seen  that  the  statute  imposes  no  condition 
that  the  extension  shall  take  place  within  the  forty  days 
next  succeeding  the  adjournment  sine  die  of  the  court.  In 
many  cases  this  would  be  impracticable,  as  where  the  re- 
porter and  the  judge  resided  or  were  attending  court  in  a 
county  other  than  that  in  which  the  attorney  desiring  the 
bill  resided.  The  latter  may  have  seasonably  ordered  the 
bill  prepared  by  the  stenographer,  and  have  reason  to  ex- 
pect that  it  will  be  prepared  and  transmitted  to  him  within 
the  forty  days  fixed  by  the  court.  If  he  fails  to  receive  it 
within  the  time  fixed,  and  has  used  due  diligence,  the 
default  cannot  be  laid  to  his  charge,  and  he  should  not  be 
deprived  of  the  benefit  of  the  bill.  The  ordinary  liberal 
rules  for  construing  the  code  are  applicable  to  every  part 
of  it,  and  apply  to  the  preparation  and  signing  of  a  bill 
of  exceptions. 

The  case  is  somewhat  analogous  to  an  extension  of  time 
by  the  court  or  judge  for  filing  an  answer  or  reply  as  pro- 
vided  in  section  111.  In  such  case  the  fact  that  the  time 
to  answer  or  reply  has  expired  has  never  been  held  (in  this 
state  at  least)  to  preclude  the  court  or  judge  from  extend- 
ing the  time  in  which  to  file  such  answer  or  reply;  and 
where  the  application  is  made  in  good  faith,  the  fact  that 
the  party  is  in  default  will  not  deprive  him  of  the  right. 

2d.  The  words,  "  it  shall  be  competent  for  the  judge 
who  tried  the  cause,  on  due  showing  of  diligence,  and  not 
otherwise,  to  extend  the  time  herein  allowed,"  etc.,  were 
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<lesigned  to  confer  power  upon  the  judge  when  sufficient 
reasons  appeared  to  satisfy  him  that  the  party  had  used 
due  diligence  to  extend  the  time  in  which  the  bill  may  be 
prepared.  The  stenographer  is  a  member  of  the  judge's 
own  court,  employed  there  to  reduce  the  oral  proceedings 
to  writing,  and  the  judge  may  know  as  a  fact  that  such 
stenographer  has  been  too  busily  engaged  to  prepare  the 
bill ;  or  other  facts  may  be  within  his  own  knowledge  suf- 
ficient to  convince  him  that  the  party  seelt ing  the  prepara- 
tion of  the  bill  has  used  due  diligence.  This  evidence 
need  not  be  in  the  form  of  an  affidavit,  deposition,  or  in 
writing.  It  is  addressed  to  the  judge,  and  without  a  gross 
abuse  of  discretion  is  not  subject  to  review. 

A  somewhat  analogous  question  arose  in  Smith  v.  Stale, 
4  Neb.,  277,  where  the  judge  of  the  district  court  in  vaca- 
tion had  adjourned  the  term.  The  adjournment,  in  fact, 
was  against  his  own  inclination,  but  was  made  at  the  re- 
-quest  of  and  in  deference  to  the  attorneys  of  the  county, 
and  was  made  under  the  following  provision  of  the  stat- 
ute: "If  the  judge  is  sick,  or  for  any  other  sufficient 
cause  is  unable  to  attend  court  at  the  r^ular  appointed 
time,  he  may  by  a  written  order  direct  an  adjournment  to 
a  particular  day  therein  specified,  and  the  clerk  shall,  on 
the  first  day  of  the  term,  or  as  soon  thereafter  as  he  re- 
ceives the  order,  adjourn  the  court  as  therein  directed." 
The  court  say :  "  This  was  the  authority  under  which  the 
judge  assumed  the  responsibility  of  an  adjournment  of  the 
<x)urt,  as  before  stated.  But  we  are  told  that  the  judge 
was  not  sick  nor  unable  to  attend  and  hold  the  court,  at 
the  time  fixed  by  law,  bad  he  been  so  disposed.  We  are 
of  opinion,  however,  that  the  reason  which  operated  on 
the  mind  of  the  judge,  and  induced  him  to  send  the  writ- 
ten order  of  adjournment,  cannot  be  questioned  in  this 
proceeding.  It  is  enough  to  know  that  he  acted  upon 
grounds  which  he  deemed  'sufficient  cause,'  and  adjourned 
the  court.     He  was  not  required  to  disclose  that  cause,  but 
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having  done  so  does  not  subject  his  action  in  this  respect 
to  judicial  criticism  by  this  court/' 

This  ruling  would  seem  to  be  applicable  in  this  case. 
This  court  will  not  review  the  grounds  upon  which  a 
judge  may  have  granted  additional  time  as  provided  by 
the  statute  in  which  to  prepare  a  bill  of  exceptions.  The 
motion  to  quash  the  bill  is  therefore  overruled. 

MonON  OTEBBULED. 

The  other  judges  concur. 


MiLTOK  BOGEBS  ET  Ali.,  PLAINTIFFS  IN  ERBOB,  Y.  ThE 

Ehpkie   Hardware  Company,  defendant  in 

ERROR. 

1.  statute  of  Frauds:    fbomibs  to  pat  dxbt  or  akothxb. 

A  direct  promiae  of  an  agent  of  a  wholesale  mercantile  estab- 
lishment, who  is  in  the  possession  of  the  goods  of  an  insolyent 
firm  in  satisfaction  of  a  debt  of  his  principal,  made  to  an  attor- 
ney of  another  creditor  of  snch  insolvent  firm,  to  pay  a  claim 
held  by  such  attorney  against  said  firm  if  he  will  not  disturb 
him  in  the  possession  of  the  goods,  is  not  a  promise  to  answer 
for  the  debt  of  another,  and  need  not  be  in  writing. 

2.  Prinoipal  and  Agent.    A  principal  must  adopt  the  acts  of  hia 

agent  as  a  whole,  and  will  not  be  permitted  to  retain  that  pari 
which  is  beneficial  and  reject  that  which  is  not. 

Error  to  the  district  court  for  Douglas  coonfy.  Tried 
before  Wakelby,  J. 

JSdU  &  MoOaUochy  for  plaintiffs  in  error,  dted :  Clay  «. 
Ty^cmy  19  Neb.,  530. 

Soward  B,  Smith,  for  defendant  in  error,  cited :  Bimp^ 
son  V.  Patten,  4  Johns.,  422.  Duffy  v.  Wemsch,  42  N.  Y.^ 
243.     Fulkm  v.  Adams,  47  Vt.,  401. 
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Maxwell,  J. 

In  the  spring  of  1883  the  firm  of  Lanick  &  Urban 
were  doing  business  at  Wahoo,  and  were  indebted  to  the 
defendant  about  $1,200,  and  to  the  plaintiff  about  $183.  In 
April  of  that  year  a  traveling  salesman  of  the  defendant 
trailed  upon  Lanick  <&  Urban  and  found  that  they  were 
in  embarrassed  circumstances,  and  about  to  make  an 
assignment  for  the  benefit  of  their  creditors.  He  per- 
suaded them  not  to  make  such  assignment,  but  to  turn  the 
goods  over  to  hira  in  satisfaction  of  defendant's  debt,  and 
he  seems  to  have  promised  to  take  one  of  the  partners  into 
partnership  with  himself.  There  is  some  contention  that 
the  salesman  gave  his  own  notes  to  Lanick  &  Urban  for  the 
goods,  but  even  if  this  is  so  it  is  clearly  shown  that  the 
notes  were  paid  from  the  amount  owing  the  defendant. 
About  the  time  of  the  transfer  of  the  goods  from  Lanick 
&  Urban  to  the  defendant's  salesman  the  plaintiff  sent  an 
attorney  to  collect  or  obtain  security  for  their  claim.  The 
defendant's  salesman  assured  this  attorney  that  he  had 
taken  these  goods  to  secure  the  defendant's  claim,  and  if  not 
disturbed  by  legal  proceedings  or  otherwise  he  would  be 
able  to  collect  the  same,  and  he  promised  the  attorney  that 
if  he  would  not  interfere  with  him  in  the  possession  of  the 
goods  he  would  pay  the  plaintiff's  claim  out  of  the  first 
money  received  from  the  sale  of  the  goods.  This  offer  the 
attorney  accepted,  and  the  plaintiff  has  not  interfered  in 
any  manner  with  the  defendant  or  its  agent's  possession 
of  the  goods.  A  few  days  after  this  agreement  the  defend- 
ant's salesman  sold  the  goods  in  question  for  about  the 
sum  of  $1,500,  the  bill  of  sale  being  made  in  the  defend- 
ant's name.  The  plaintiff  thereupon  desired  the  defend- 
ant to  pay  the  claim,  which  it  refused  to  do  upon  the 
ground  that  the  contract  was  made  with  its  agent  in  his 
own  name,  and  that  such  agent  had  no  authority  to  bind 
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the  defendant  by  a  promise  to  pay,  such  as  that  alleged^ 
On  tUe  trial  of  the  cause  in  the  court  below  the  issues  were 
found  in  favor  of  the  defendant,  and  the  action  dismissed. 

There  is  but  little  conflict  in  the  testimony,  the  princi- 
pal questions  relating  to  the  law  of  the  case. 

The  first  question  presented  is,  whether  or  not  the  con- 
tract was  a  promise  to  pay  the  debt  of  another,  and  there- 
fore necessary  to  be  in  writing? 

The  promise  is  direct — that  the  salesman  would  pay  the 
debt  if  not  disturbed.  He  had  at  that  time  more  goods  in 
his  hands  than  were  necessary  to  pay  the  defendant's  claim. 
His  promise  was  not  conditional,  but  absolute,  and  for  a 
benefit  to  be  received  by  the  promisor  or  his  principal.  In 
such  case,  the  promise  need  not  be  in  writing.  Nelson  v. 
Boyixton,  3  Met.,  396.  Clopper  v.  Poland,  12  Neb.,  69. 
Clay  V,  Tyson,  19  Id.,  530.    Morrison  v,  Hogtie,  49  Iowa, 

674.  Ellwood  r.  Monk,  6  Wend.,  235.  Lawrence  v.  Fox, 
20  N.  Y.,  268.  Farley  v.  Cleveland,  4  Cowen,  432. 
Fitzgerald  v,  Morrissey,  14  Neb.,  198.  Eorttberg  v,  Hughes j 
18  Neb.,  579.  The  contract  therefore  was  valid,  although 
not  in  writing. 

2d.  If  it  is  conceded  that  the  salesman  of  the  defendant^ 
had  no  authority  to  enter  into  the  contract  which  is  the 
foundation  of  this  action,  yet,  the  defendant  having  rati- 
fied the  acts  of  its  agent  by  retaining  the  proceeds  of  the 
goods  after  it  had  full  notice  of  the  nature  of  the  contract 
alleged,  it  is  liable.  The  rule  is,  that  a  party  who  affirms 
a  contract  made  for  him  by  his  agent  must  adopt  all  the 
instrumentalities  employed  by  his  agent  to  bring  it  to  a  con- 
summation.    N,  E,  Mtge,  Sec.  Co,  v.  Hendrickson,  13  Neb., 

675.  ElweU  v.  Chamberlain,  31  N.  Y.,  619.  FuUer  v. 
Wilson,  3  Ad  &  E.  (N.  S.),  56.  Nat.  Escpr.  Co.  v.  Drew, 
32  Eng.  Law  and  Eq.,  1.  The  reason  is,  a  principal  must 
adopt  the  acts  of  his  agent  as  a  whole,  and  he  will  not  be 
permitted  to  adopt  those  which  are  beneficial  to  him  and 
reject  the  remainder.     Had  it  not  been  for  the  agreement 
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in  question,  there  is  no  doubt  that  the  plaintiff  would 
have  collected  their  claim  out  of  the  goods  of  Lanick  & 
Urban.  It  is  but  justice,  therefore,  to  require  it  to  pay- 
said  debt.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Eeyebsed  and  bemanded. 

The  other  judges  concur. 


Lancasteb  County  Bank,  appeTiT.ee,  v.  E.  Maby 
Gbegoby,  appellant. 

Action  Qnia  Timet :  pleadikg:  appsal:  pbaotioe.  Plaini- 
i£f  instituted  its  action  In  equity  to  quiet  its  title  to  certain  real 
estate.  Defendant  answered  denying  plaintiff's  title,  its  incor- 
poration, and  pleading  the  statute  of  limitations.  She  after- 
wards filed  her  ^'supplemental  and  amended  answer,"  by  which 
she  denied  plaintiff's  possession  of  the  premises,  and  alleged 
that  its  action  was  barred  by  the  statute  of  limitations,  but 
alleging  no  fact  which  had  occurred  subsequent  to  the  filing  of 
her  first  answer.  To  this  plaintiff  filed  a  reply,  consisting  of  a 
general  denial.  Afterwards  plaintiff  filed  its  supplemental 
petition,  alleging  thereby  that  at  the  commencement  of  the  ao- 
tion  the  real  estate  in  dispute  was  in  plaintiff's  possession,  but 
that  since  that  time  defendants  had  forcibly  taken  possession. 
The  prayer  was  for  a  decree  as  prayed  for  in  the  original  peti- 
tion, and  for  delivery  of  the  possession  of  the  premises.  To 
this  defendant  answered,  denying  the  allegations  thereof  gen- 
erally. After  the  filing  of  this  answer  the  cause  was  treated  as 
an  action  at  law,  in  ejectment.  The  first  judgment  was  in  favor 
of  defendant,  but  it  was  set  aside  on  the  demand  of  plaintiff 
and  a  new  trial  ordered,  which  resulted  in  favor  of  plaintiff. 
From  this  judgment  at  law  defendant  appealed  to  the  supreme 
oonrt.  Upon  an  examination  of  the  whole  case,  the  judgment 
of  the  district  court  was  reversed  and  the  cause  was  remanded 
with  leave  to  the  parties  to  replead  if  they  elect  to  do  so,  in 
order  that  a  trial  might  be  had  upon  the  merits. 
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Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Pound,  J. 

J.  B.  Archibald,  for  appellant. 

Lamb  J  Ricketts  &  WUaon,  for  appellee. 

Reese,  Ch.  J. 

This  action  was  instituted  in  the  district  court  of  Lan- 
caster county,  and  was  for  the  purpose  of  quieting  the 
title  to  lots  eleven  and  twelve  in  block  two  in  Lavender's 
addition  to  the  city  of  Lincoln.  The  petition  was  as 
follows : 

'^The  said  plaintiff  complains  of  the  said  defendants 
and  each  of  them,  and  for  cause  of  action  says :  That  at 
all  times  herein  mentioned  the  said  plaintiff  hath  been  and 
now  is  a  corporation  duly  organized  and  incorporated  un- 
der the  laws  of  the  state  of  Nebraska. 

"  That  this  plaintiff  now  is,  and  ever  since  the  1st  day 
of  January,  a.d.  1878,  hath  been,  the  absolute  owner,  in 
fee  simple,  of  lots  eleven  and  twelve  in  block  two  in  Lav- 
ender's addition  to  Lincoln,  Nebraska,  and  that  this 
plaintiff  now  is  in  the  actual  possession  of  said  premises 
by  its  tenants,  and  is  entitled  to  the  quiet  enjoyment  of  the 
same,  and  plaintiff  further  shows  it  traces  and  claims  its 
title  to  the  said  premises  from  one  Luke  Lavender,  dat- 
ing from  the  5th  day  of  August,  A.D.  1873.  That  the 
defendants  and  each  of  them  claim  a  title  to  the  said  prem- 
ises and  every  part  thereof,  and  claim  they  own  said  lots, 
and  claim  the  right  to  enter  upon  the  same,  and  set  up  and 
allege  that  they  own  said  premises  in  fee,  and  execute 
leases  of  the  same  under  the  claim  of  ownerehip  to  the 
same. 

"  That  said  defendants'  claims  of  title  are  not  of  record, 
but  as  far  as  plaintiff  is  able  to  set  forth  their  pretended 
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•claim  the  same  is  based  upon  certain  irregular  execution 
sales  and  deeds  to  said  premises  made  upon  certain  judg- 
mentS;  rendered  against  said  Luke  Lavender,  who  is  the 
-common  source  of  claim  of  title  between  this  plaintiff 
^nd  said  defendants,  which  judgments  are  and  were  subse- 
<iuent  liens  on  the  said  property  to  the  judgment  lien, 
conveyance,  and  deed  through  which  plaintiff  claims  title, 
or  said  defendants'  pretended  claims  of  title  are  under  or 
by  virtue  of  conveyance  between  themselves. 

"That  all  of  said  claims,  deeds,  sales,  or  conveyances 
are  wholly  inferior  to  the  claim  and  title  of  the  plaintiff, 
but  that  the  same  constitute  a  cloud  on  the  plaintiff's 
title.  That  under  said  pretended  titles  the  said  defend- 
ants and  each  of  them  set  up  and  publicly  allege  that 
they  own  said  property,  and  allege  that  this  plaintiff  hath 
no  title  to  said  premises.  That  E.  Mary  Gregory  is  the 
wife  of  John  S.  Gregory,  and  Julia  Gregory  is  the  daugh- 
ter of  John  S.  Gregory  and  E.  Mary  Gregory,  and  that 
John  S.  Gregory  is  the  agent  of  the  defendants,  E.  Mary 
Gregory  and  Julia  Gregory.  By  reason  of  their  conceal- 
ment of  their  claim  of  title  from  the  record  this  plaintiff 
is  not  able  to  more  specifically  set  forth  the  pretended  title 
of  said  defendants,  or  the  pretended  interest  of  either  of 
them  in  or  to  said  premises.  And  this  plaintiff  avers  that 
it  is  remediless  in  the  premises,  except  by  the  interposition 
of  this  honorable  court  in  equity. 

"Wherefore  plaintiff  prays  judgment  of  the  court  that 
said  defendants  and  each  of  them  may  be  required  to 
answer  the  premises  and  set  forth  what  title,  if  any,  they 
have  to  said  premises,  and  what  claim  or  right  they  or 
either  of  them  have  to  lease  said  premises  or  make  any 
claim  to  the  same  or  enter  thereon.  That  all  such  pre- 
tended claim  of  title  may  be  adjudged  to  be  void. 

"That  the  plaintiff's  title  to  said  premises  may  be  by 
the  decree  of  this  court  adjudged  to  be  perfect  as  against 
i)ny  right,  title,  claim,  or  interest  of  said  defendants  or 
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any  of  them,  and  all  persons  claiming  the  same  by, 
through,  or  under  them.  That  said  defendants  and  each 
of  them  may  be  perpetually  enjoined  and  restrained  from 
setting  up  any  right,  title,  interest,  or  claim  to  said  prem- 
ises, or  any  part  thereof,  or  further  assailing  the  plaintiff's 
title  thereto. 

"That  the  plaintiff  may  have  all  such  other  and  fur- 
ther relief,  either  at  law  or  in  equity,  as  it  is  entitled  to, 
and  costs." 

To  this  petition  one  of  the  defendants,  E.  Mary  Greg^ 
ory,  filed  her  answer,  which  was  in  the  following  language : 

"  Comes  now  the  defendant,  E.  Mary  Gregory,  and  for 
her  answer  to  the  petition  says : 

"She  denies  that  plaintiff  is  in  possession  of  the  prop- 
erty and  lots  in  the  petition  alleged,  and  allies  the  fact 
to  be  that  she  now  is  and  for  more  than  ten  years  prior 
to  the  commencement  of  this  action  hath  been  in  the  open, 
notorious,  peaceable,  and  quiet  adverse  possession  of  said 
lots  and  property,  claiming  title  thereto,  and  that  her 
claim  of  title  thereto  is  protected  by  the  statutes  of  limi- 
tations of  the  state  of  Nebraska,  and  she  denies  plaintiff  is 
a  corporation. 

"  Wherefore  defendant  prays  that  she  may  be  dismissed 
hence  with  her  costs." 

This  answer  was  filed  on  the  11th  day  of  July,  1886. 
On  the  10th  day  of  April,  1886,  she  filed  what  is  de- 
nominated a  "supplemental  and  amended  answer,"  which 
we  here  copy : 

"  Come  now  E.  Mary  Gregory,  and  for  her  amended 
answer  to  plaintiff's  petition  filed  herein  s^ys : 

"First  Defense — For  a  first  defense  defendant  denies 
that  plaintiff  was  in  possession  of  the  premises  described 
in  its  petition  at  the  time  of  the  commencement  of  this 
action. 

"Second  Defense — And  for  a  second  defense  defendant 
says  that  she  has  had  and  maintained  actual,  open,  noto- 
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rious,  peaceable  possession,  and  continuously  occupied  and 
cultivated  all  said  premises  from  and  before  the  1st  day 
of  September,  1874,  up  to  the  present  time,  and  was  in 
peaceable  possession  thereof  at  the  date  of  the  commence- 
ment of  this  action,  claiming  title  thereto  adverse  to  the 
claims  of  title  of  all  persons  whomsoever,  and  that  plaint- 
iff's claim  of  title  is  barred  by  the  statute  of  limitation  of 
the  state  of  Nebraska." 

On  the  18th  day  of  May  of  the  same  year,  plaintiff 
filed  a  reply,  as  follows : 

"  The  plaintiff,  for  reply  to  the  answer  of  E.  Mary 
Gregory,  denies  each  and  every  allegation  in  said  answer 
contained,  and  prays  judgment  as  in  petition  claimed." 

And  on  the  21st  of  the  same  month,  by  leave  of  court, 
he  filed  a  supplemental  petition,  which  we  also  copy.  It 
is  as  follows : 

*'  Comes  now  the  plaintiff,  by  leave  of  the  court,  and 
notice  hereof  being  waived  in  open  court,  for  its  supple- 
mental petition  shows  to  the  court  that,  at  the  commence- 
ment of  this  suit,  the  lands  and  lots  in  the  original  petition 
described  were  vacant  but  cultivated  lots  in  the  posses- 
sion of  this  plaintiff  by  its  tenant,  one  Thomas  S.  Dob- 
bins, now  deceased ;  that  since  the  commencement  of  this 
suit,  the  defendants,  John  S.  Gregory  and  E.  Mary  Gr^- 
ory,  have  unlawfully  entered  into  the  possession  thereof 
and  have  unlawfully  enclosed  the  same  with  a  fence 
against  the  plaintiff,  and  unlawfully  exclude  the  plaintiff 
from  the  possession  of  the  same. 

"  Wherefore  plaintiff  prays  judgment  according  to  the 
prayer  of  its  petition,  and  for  the  delivery  of  the  possession 
of  said  premises  to  it  and  for  costs  of  suit." 

On  the  15th  day  of  October,  1886,  defendant,  E.  Mary 
Gregory,  filed  her  answer  to  the  supplemental  petition, 
which  was  as  follows  : 

"  Comes  now  E.  Mary  Gregory  and  John  S.  Gregory, 
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and  for  their  answer  to  the  supplemental  petition  of 
plaintiff  filed  herein,  say  : 

"  They  deny  each  and  every  allegation  in  said  supple- 
mental petition  contained." 

On  the  20th  day  of  the  same  month,  a  trial  was  had, 
which  resulted  in  a  judgment  in  favor  of  defendants,  but 
which  judgment  appears  to  have  been  set 'aside  and  a  new 
trial  awarded,  under  the  provisions  of  section  630  of  the 
civil  code. 

For  reasons  which  we  deem  satisfactory,  we  here  copy 
the  journal  entry  in  full :  "  Xow  comes  the  parties 
herein  with  their  counsel,  and  tliis  cause  coming  on  for 
trial,  the  same  is  submitted  to  the  court  upon  the  issues 
joined  and  proofs  adduced,  a  jury  trial  herein  being  now 
waived,  and  on  due  consideration  the  court  finds  for  the 
defendants,  and  finds  that  the  title  and  estate  in  and  to  and 
the  right  of  possession  of  the  real  estate  in  controversy 
herein  was,  at  the  commencement  of  this  action,  and  still 
is,  in  the  defendants.  The  plaintiff  now  gives  notice  of  a 
demand  for  a  new  trial.  It  is  therefore  by  the  court 
ordered  that  the  above  findings  in  this  cause  be  and  the 
same  are  hereby  vacated,  and  set  aside  and  a  new  trial 
is  awarded.  It  is  now  agreed  in  open  court  that  a  second 
trial  herein  is  not  to  be  had  at  this  term  of  court  except 
by  the  consent  of  both  parties." 

On  the  5th  day  of  November,  the  following  journal 
entry  was  spread  upon  the  records  : 

"This  day  api>eared  the  parties  herein,  by  their  attor- 
neys, and  both  parties  waived  their  right  to  produce  testi- 
mony on  the  trial  of  this  cause." 

And  on  the  24th  day  of  February,  1887,  the  following 
stipulation  was  filed : 

"  It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  hereto,  that  this  action  may  be  tried  to  the  court, 
without  the  intervention  of  a  jury,  a  jury  hereby  being 
expressly  waived  by  both  parties  hereto." 
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On  the  same  day  a  trial  was  had,  the  cause  was  sub- 
mitted to  the  court  and  taken  under  advisement,  and  on 
the  18th  day  of  June  a  judgment  was  entered,  as  shown  by 
the  following  entry  : 

"  This  cause  having  been  heretofore,  to-wit,  at  the  Feb- 
ruary term,  1887,  heard  before  and  submitted  to  the  court, 
a  jury  having  been  expressly  waived,  and  now  coming  on 
to  be  decided,  and  the  court  being  duly  advised  in  the 
premises  doth  find : 

"That  at  the  time  this  action  was  commenced,  the 
plaintiff  was  in  the  possession  of  lots  eleven  and  twelve 
of  block  two  of  Lavender^s  addition  to  the  city  of  Lin- 
coln, according  to  the  recorded  plat  of  said  addition,  as 
alleged  in  its  petition;  that  thereafter  and  pending  said 
suit,  the  defendant  entered  upon  said  premises  and  caused 
the  same  to  be  enclosed  with  a  fence,  as  allied  in  the  sup- 
plemental petition  of  plaintiff.  And  the  court  further 
finds  that  at  the  commencement  of  this  action,  the  plaintiff 
had  a  legal  estate  in  and  was  entitled  to  the  possession  of 
the  said  lots  eleven  and  twelve,  block  two,  of  I^avender's 
addition  to  the  city  of  Lincoln,  Nebraska,  described  in 
the  plaintiff's  petition.  That  the  defendant  unlawfully 
entered  into  the  possession  of  said  premises  after  the  com- 
mencement of  said  action,  and  keeps  the  plaintiff  out  of 
the  possession  of  the  same,  to  which  findings  the  defend- 
ants severally  except.  It  is  therefore  considered  by  the 
court  that  the  plaintiff's  possession  and  title  to  said  prem- 
ises be  and  the  same  hereby  is  confirmed,  and  that  the 
plaintiff  recover  from  the  defendants  the  real  property 
described  in  the  petition,  to-wit :  Lots  eleven  and  twelve 
of  block  two,  Lavender's  addition  to  the  city  of  Lincoln, 
together  with  $53.30,  the  costs  of  this  action,  to  which 
defendants  severally  except." 

On  the  20th  day  of  June,  defendants  filed  their  motion 
for  a  new  trial,  which  was  as  follows : 

"  The  defendants  move  the  court  for  a  new  trial  of  this 
cause,  for  the  following  reasons: 
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"1st.  There  was  irregularity  in  this:  the  court  over- 
ruled the  defendants^  motion  to  dismiss  this  action,  upon 
the  ground  that  plaintiff's  cause  of  action  was  brought  in 
the  equity  court  against  the  defendants,  who  were  at  that 
time  in  possession  of  the  real  estate  in  controversy. 

"2d.     The  judgment  is  not  sustained  by  the  evidence. 

"3d.     The  judgment  is  contrary  to  law. 

"4th.     The  judgment  is  contrary  to  the  evidence. 

"5th.  The  court  erred  in  refusing  to  strike  out  the 
testimony  of  W.  J.  Lamb. 

"  6th.  The  judgment  should  have  been  in  favor  of  de- 
fendants and  against  the  plaintiff,  according  to  the  law  and 
evidence. 

"  7th.  The  court  n^lected  to  state  its  findings  of  fact, 
upon  request  of  defendants,  and  the  court  neglected  to  state 
in  writing  the  conclusions  of  fact  found  separately  from  the 
conclusions  of  law,  although  requested  by  the  defendants 
to  do  so.'' 

This  motion  was  overruled. 

From  the  judgment  rendered,  the  defendant,  E.  Mary 
Gregory,  appeals  to  this  court. 

It  appears  that  the  stipulation  entered  into  on  the  5th 
day  of  November,  1886,  waiving  the  rights  to  produce 
testimony  upon  the  trial,  was  abandoned,  and  the  cause  was 
heard  upon  oral  testimony,  preceded  by  the  following,  which 
is  found  in  the  reporter's  notes : 

"The  plaintiff's  chain  of  paper  title  to  the  premises  in 
question  as  alleged  is  admitted  by  the  defendants  for  the 
purposes  of  this  trial." 

Plaintiff  then  introduced  testimony  tending  to  show 
that,  about  the  first  day  of  April,  1885,  it  took  possession 
of  the  property  in  question,  and  enclosed  the  same  with  a 
wire  fence,  and  placed  in  possession  a  tenant.  In  the 
course  of  the  testimony  of  Walter  J.  Lamb,  who  was  the 
president  of  and  acting  for  plaintiff,  he  stated  that  he 
owne<l  all  the  stock  of  the  bank. 
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Defendant  introduced  a  number  of  witnesses  for  the  pur- 
pose of  proving  that  she  had  been  in  possession  of  the 
property,  ai  owner,  for  more  than  ten  years  prior  to  the 
commencement  of  the  action.  It  was  shown  by  all  the 
testimony  that  within  two  or  three  days  of  the  construc- 
tion of  the  wire  fence,  by  plaintiff,  defendant  re-asserted 
her  ownership  and  possession,  tore  down  the  fence,  and  en- 
closed the  property  with  a  plank  fence.  The  possession  of 
plaintiff  was  obtained  by  Walter  J.  Lamb,  from  the  ten- 
ant of  defendant,  who  was  induced  by  threats  of  a  suit  to 
abandon  the  premises.  The  testimony  of  Mr.  Lamb  upon 
that  point  was  as  follows: 

"I  went  to  the  man  that  had  begun  plowing  that  prop- 
erty. I  have  heard  his  name  is  Tufford.  I  don't  know 
his  name  other  than  I  heard.  I  took  a  buggy  and  rode  to 
the  bottom  with  Dobbins,  and  found  Tufford  plowing  on 
the  bottom ;  he  had  been  plowing  on  these  lots  of  mine. 
There  were  perhaps  a  couple  of  furrows  there.  I  went  to  Mr. 
Tufford  and  said  to  him  he  would  either  have  to  yield  me 
up  the  possession  of  these  premises  or  I  would  bring  suit. 
I  told  him  I  wanted  some  man  who  would  be  good  for  the 

costs,  and  he  was  the  person.    I  spoke  to  Mr.  Dobbins . 

He  spoke,  he  said  to  me — you  and  Dobbins  take  posses- 
sion of  that  property,  I  will  have  no  fuss  about  it.  Upon 
that  I  bought  the  wire  and  Mr.  Dobbins  fenced  it  up  as  I 
stated.     That  was  the  spring  of  1886.'' 

It  is  also  shown  that  Tufford  had  a  written  contract 
of  lease  from  defendant. 

It  is  now  insisted,  on  the  part  of  defendant,  that  her 
answer  placed  in  issue  the  question  of  the  incorporation  of 
plaintiff's  bank — while  upon  the  other  hand,  it  is  urged 
by  plaintiff  that  the  supplemental  answer  must  be  treated 
as  a  substitute  for  the  original  answer,  and  that  such  cor- 
porate capacity  was  not  denied.  It  is  insisted  also  by  d^ 
fendant  that  the  possession  obtained  by  plaintiff  was  not 
such  aa  would  be  adverse  to  her  holding,  owing  to  its  hav- 
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ing  been  obtained  from  her  tenant,  and  that  she  has  proven 
her  occupancy  and  continued  possession  during  the  ten 
years  last  preceding  the  commencement  of  the  action. 

We  do  not  deem  it  necessary  to  enter  upon  any  of  these 
questions  in  order  to  a  disposition  of  the  case.  As  we  have 
said,  the  petition  was  evidently  filed  as  and  for  an  action  to 
quiet  title,  under  the  provisions  of  section  58  of  chapter  73 
of  the  Compiled  Statutes,  entitled  real  estate.  By  the  answer 
filed  on  the  11th  day  of  July,  1885,  defendant  evidently 
so  treated  it  On  the  10th  day  of  April,  1886,  the  "sup- 
plemental and  amended  answer''  was  filed.  The  pleader, 
in  filing  that  paper,  seems  to  have  either  intended  it  as  a 
substitute  for  the  original  answer,  or  if  intended  as  a  sup- 
plemental answer,  to  have  ignored  the  provisions  of  sec- 
tion 149  of  the  civil  code.  This  section  provides  that, 
"eitlier  party  may  be  allowed  on  notice,  and  on  such 
terms  as  to  costs  as  the  court  may  prescribe,  to  file  a  sup- 
plemental petition,  answer,  or  reply,  alleging  facts  material 
to  the  case,  occurring  after  the  former  petition,  answer,  or 
reply." 

There  is  nothing  in  the  so-called  "supplemental  and 
timended  answer"  which  refers  to  any  transaction  which 
occurred  after  the  filing  of  the  former,  or  original  answer, 
and  under  the  rule  stated  in  Bank  v.  Telegraph  Co.,  30 
O/S,,  555,  the  original  answer  might  be  disregarded. 
But  it  is  insisted  that  the  two  answers  should  be  construed 
together,  and  that  the  denial  of  the  corporation  of  plaint- 
iff, contained  in  the  first,  should  stand.  The  supplemental 
petition  filed  by  plaintiff  alleges  facts  which  occurred 
subsequent  to  the  filing  of  the  original  petition,  and  to  this, 
as  we  have  seen,  a  general  denial  was  filed.  The  course 
pursued  by  the  parties  after  the  filing  of  this  supplemental 
petition  and  the  answer  thereto  seems  to  indicate  that  the 
case  was  from  that  time  on  treated  as  an  action  in  eject- 
ment instead  of  one  to  quiet  title,  as  stated  in  the  original 
petition,  and  by  this  it  would  seem  that  plaintiff,  to  a  great 
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extent,  abandoned  the  allegations  of  its  petition.  The 
court  seems  to  have  so  treated  the  case,  for  upon  the  first 
trial  we  are  informed  by  the  journal  entry  that  plaintiff 
gave  notice  of  a  demand  for  a  new  trial,  and,  so  far  as  is 
shown  by  the  record,  the  court  set  aside  the  judgment  and 
gave  a  new  trial,  without  a  motion  therefor.  No  objection 
was  made  to  this  proceeding,  although  it  is  now  contended 
by  defendant  that  everything  that  was  done  after  that  trial 
was  erroneous,  and  that  that  judgment  should  be  reinstated,, 
notwithstanding  the  course  pursued  by  the  court  and 
counsel  upon  either  side  in  treating  the  case  as  one  at  law. 
Defendants  have  appealed  to  this  court  instead  of  filing  a 
petition  in  error.  The  whole  proceeding  in  the  court  be- 
low, as  well  as  in  this  court,  appears  to  have  been  one  of 
uncertainty  as  to  the  course  to  be  pursued,  and  the  testi- 
mony adduced  upon  the  trial  was  in  many  respects  entirely 
unsatisfactory. 

The  judgment  of  the  district  court  will  be  reversed  and 
the  cause  remanded,  with  leave  to  the  parties  to  replead^ 
and  a  new  trial  had  upon  the  merits. 

Judgment  accordingly. 

The  other  judges  concur. 


Jacob  Tex,  plaintiff  in  error,  v.  Jacob  Pflug^ 
defendant  in  error. 

I,  Ejectment:  statuts  of  limitations.  Plaintiff's  grantor 
was  the  owner  of  forty  acres  of  wild  and  nncaltivated  land  ad- 
joining  the  caltivated  and  enclosed  land  of  defendant  During, 
the  ten  years  just  prior  to  the  commencement  of  this  suit  de- 
fendant leased  the  land  of  plaintiff's  grantor  for  the  purpose  of 
herding  his  stock  thereon,  the  contract  of  lease  having  refer- 
ence only  to  the  uniuclosed  land.  After  plaintiff's  purchase  he 
caused  his  land  to  be  surveyed,  and  found  his  east  line  to  be 


JULY  TERM,  1888.  667 


Tex  V.  Pfiug. 


about  fifteen  feet  within  the  enclosure  of  defendant.  In  eject- 
ment for  the  strip  thns  enclosed  by  defendant^  it  vfos  Udd^ 
That  the  leasing  9f  the  nn enclosed  land  would  not  prevent  the 
running  of  the  statute  of  limitations  as  to  the  strip  in  dispute, 
it  being  enclosed  as  a  part  of  defendant's  farm  and  occupied  by 
him  as  owner. 

2.  Adverse  Possession.  If  one  by  mistake  inclose  the  land  of 
another  and  claim  it  as  his  own  to  certain  fixed  monuments  or 
boundaries,  his  actual  and  uninterrupted  possession  for  the 
statutory  period  will  work  a  disseizin  and  bis  title  will  be^ 
perfect. 

Error  to  the  district  court  for  Sarpy  county.  Tried 
before  Wakeley,  J. 

C  A.  Baldwin,  for  plaintiff  in  error,  cited :  Smith  v^ 
Boberts,  9  Pac.  Rep.,  104.  Streits  v.  Haley,  61  Cal.,  159. 
Harting  v.  Witte,  18  N.  W.  Rep.,  180. 

George  B.  Lake,  for  defendant  in  error,  cited :  Gatling- 
V.  Lane,  17  Neb.,  77.  Tetzer  v.  Thoman,  17  Ohio  State, 
130.  Brown  r.  McKvnney,  9  Watts,  565.  Orim  v.  Mur- 
phy, 110  111.,  271. 

Reese,  Ch.  J. 

This  action  was  instituted  for  the  recovery  of  a  strip  of 
land  occupied  by  defendant,  and  which  it  is  alleged  is  the 
property  of  plaintiff.  The  trial  in  the  district  court  re- 
sulted in  a  judgment  in  favor  of  defendant,  and,  to  reverse 
which,  plaintiff  prosecutes  error  in  this  court.  The  land 
in  dispute  is  about  fifteen  feet  wide  and  eighty  rods  long, 
and  is  on  the  division  line  between  the  north-east  quarter 
of  the  north-west  quarter  of  section  13,  township  14,. 
range  12  east,  owned  by  defendant,  and  the  north-west 
quarter  of  the  said  north-west  quarter,  owned  by  plaintiff.. 

It  appears  from  the  bill  of  exceptions  that,  in  the  year 
1864,  defendant  purchased  the  forty  acres  owned  by  him^ 
and  soon  thereafter  took  possession  of  it.     The  next  year,. 
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being  uncertaiu  as  to  its  boundary  Unas,  he  caused  the  same 
to  be  surveyed  and  enclosed  with  a  fence,  the  fence  being 
placed  upon  the  boundary  lines  according  to  the  survey, 
where  it  has  remained  ever  since.  He  immediately  b^an 
the  cultivation  of  the  whole  of  the  ground,  and  has  con- 
tinued to  do  so  ever  since,  except  that  a  part  of  it  was 
planted  in  forest  and  fruit  trees,  and  which  he  has  not 
-cultivated  by  raising  crops  upon  it.  The  whole  has,  how- 
ever, been  in  his  possession,  and  in  cultivation  in  the  man- 
ner indicated,  for  near  twenty  years  next  prior  to  the 
beginning  of  the  suit.  During  a  part  of  the  time  of  his 
residence  upon  the  forty  owned  by  him  he  has  leased  the 
north-west  quarter  of  tlie  north-west  quarter  of  the  section 
{being  the  forty  acres  lying  immediately  west  of  his)  from 
plaintiff's  grantor,  and  has  pastured  his  stock  thereon,  and 
has  perhaps  cut  hay  on  part  of  it,  although  the  proof  is 
not  clear  as  to  the  latter.  During  all  of  the  time  referred 
to  the  land  of  plaintiff  was  uncultivated  prairie.  On  the 
8th  day  of  August,  1885,  plaintiff  became  the  owner,  and 
soon  thereafter  caused  it  to  be  surveyed,  and  upon  such 
survey  the  line  between  the  two  forties  was  found  to  be 
about  fifteen  feet  east  of  defendant's  fenoe^  and  on  the  land 
-enclosed  and  occupied  by  him.  Hence  this  suit  for  the 
possession  of  the  strip  alleged  to  be  within  defendant's  in- 
.  closure.  The  defense  interposed  is  the  statute  of  limita- 
tions. 

It  is  claimed  by  plaintiff  that  defendant  is  not  entitled 
to  the  land  for  two  reasons :  First  That  having  leased 
plaintiff's  land — which,  it  is  insisted,  includes  the  tract  in 
dispute — his  possession  has  not  been  adverse  or  hastile, 
and  therefore  the  statute  has  not  run.  And  Second.  That 
he  never  at  any  time  intended  to  claim  more  than  was  actu- 
ally conveyed  to  him  by  his  grantor,  which  was  the  north- 
east quarter,  etc.,  and  the  fact  that  by  a  mistake  his 
enclosure  extended  over  the  line  to  which  he  sought  to 
fence,  would  prevent  the  running  of  the  statute. 
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As  to  the  first  contention,  it  is  quite  clear  that  in  leasing 
the  land  now  owned  by  plaintiff  it  was  the  purpose  to  lease 
only  the  uncultivated  land  lying  west  of  defendant's  field. 
This  was  the  purpose  of  the  agents  of  plaintiff's  grantor^ 
as  well  as  that  of  defendant.  We  cannot  see,  therefore,  how 
the  rights  of  defendant  could  be  affected  by  the  contracts- 
of  lease  referred  to. 

As  to  the  second  proposition  there  might  be  more  doubt, 
as  it  might  be  that  in  case  of  a  mutual  mistake  as  to  the 
location  of  a  partition  line  the  statute  of  limitations  would 
not  interpose  a  barrier  to  a  recovery  to  the  true  line.  It  i& 
apparent  that  the  decision  of  the  district  court  was  not 
based  upon  any  consideration  of  this  question,  and  as, 
under  the  testimony,  the  judgment  would  have  to  be 
affirmed,  whatever  might  be  our  views  upon  this  point,  we 
will  not  discuss  it. 

The  testimony  of  defendant  and  his  witnesses  is  to  the 
effect  that,  in  1865,  he  caused  his  land  to  be  surveyed  and 
enclosed  to  the  surveyed  line;  and  from  that  time  on  he 
occupied,  as  owner,  to  that  line,  without  reference  to  any 
other  boundary.  By  his  fence  and  his  forest  and  fruit 
trees  he,  for  nearly  twice  the  period  of  the  statutory  limit, 
established  his  boundaries  and  claimed  ownership  to  them. 
•  He  testified  pointedly  to  this  fact.  He  took  possession  to 
the  line  fixed  by  the  surveyor,  and  designated  as  his 
boundary  by  his  grantor,  and  held  with  reference  to 
it,  and  to  nothing  else.  This  being  the  view  adopted  by 
the  district  court,  and  there  being  sufficient  evidence  to 
sustain  it,  the  judgment  cannot  be  molested.  Brown  v, 
Anderson,  90  Ind.,  94.  Bunce  v.  Bidwelly  43  Mich.,  542, 
Seymour,  Sabin  &  Co,  v.  Casli,  31  Minn.,  81.  Meyer  v. 
Wigman,  45  Iowa,  579.  Cole  v.  Parker,  70  Mo.,  372, 
Metcalfv.  McCutchan,  60  Miss.,  145. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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Wm.  H.  Hardy  et  al.,  plaintiffs  in  error,  v.  Wm. 
W.  Kiddle  et  al.,  defendants  in  error, 

1*  Adverse  Possession.  The  evidence  examined,  and  Held^  To 
sostain  the  finding  of  the  district  coart  that  the  possession  of 
the  real  estate  involved  in  the  suit  had  been  held  adversely  and 
continuously  by  the  defendant  and  his  grantors  for  more  than 
ten  years  prior  to  the  commencement  of  the  action. 

IL  Ejectment:  statute  of  limitations.  Where  plaintiffs  in 
an  ejectment  suit  claim  title  through  their  father,  deceased,  and 
it  appears  that  the  statute  of  limitations  began  to  run  against 
him  dhring  his  life-time,  his  death  and  their  minority  does  not 
arrest  it,  and  if  it  has  run  the  full  statutory  period,  the  pos- 
session of  the  defendant  being  actual  and  adverse  from  the  be- 
ginning, plaintifis  are  barred  of  their  right  to  recover. 

Error  to  the  district  court  lor  Lancaster  county.  Tried 
below  before  Field,  J. 

John  8.  Gregory,  for  plaintiffs  in  error,  cited  :  Baldwin 
<?,  Merriam,  16  Neb.,  47.  Gregory  v.  Lincoln,  13  Neb., 
357.  Macher  v.  May,  4  Bibb,  43.  South  v.  Thomas,  7 
Monroe,  60. 

Lamb,  Ricketts  &  WiUon,  for  defendants  in  error,  cited  : 
McKesson  v.  Hawley,  22  Neb.,  692.  Clark  v.  Potter,  32 
Ohio  State,  49.  Waldo  v.  Rice,  14  Wis.,  386.  Clark  v. 
Richards,  15  New  Jersey  Law,  347.  Currier  v.  Sale,  3 
Allen,  328. 

Keese,  Ch.  J. 

This  was  an  action  in  ejectment  instituted  by  plaintifl^ 
against  defendants,  for  the  possession  of  the  north-west 
quarter  of  section  6  in  township  number  11  north,  of 
range  number  6  east,  in  Lancaster  county.  It  is  alleged 
in  the  petition  that  plaintiffs  are  the  children  and  the  sole 
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surviving  heirs  of  Thomas  Hardjr  and  Annie  Hardy,  now 
deceased,  and  that  they  have  a  legal  estate  in  and  are 
entitled  to  the  premises  in  dispute,  their  father  having 
died  seized  thereof  by  a  title  in  fee  simple. 

To  the  petition  the  defendants  made  separate  answers. 
That  of  Elizabeth  Eiddle  consisted  of  a  general  denial 
and  a  plea  of  the  statute  of  limitations.  The  answer  of 
William  Riddle  consisted  of  a  general  denial.  The  cause 
was  tried  to  the  court  without  the  intervention  of  a  jury, 
the  result  being  a  judgment  in  favor  of  defendants. 

The  trial  was  had  upon  a  written  stipulation  of  facts 
and  the  oral  testimony  of  the  two  witnesses  named  therein. 
The  stipulation  is  as  follows : 

"  1st,  That  the  land  described  in  the  pleadings  was 
patented  in  Thomas  Hardy  on  the  second  day  of  May, 
1870. 

"2d.  That  William  H.  Hardy  and  Ida  Ball  are  chil- 
dren  of  Thomas  Hardy,  and  his  sole  heirs. 

"  3d.  That  the  depositions  of  Ida  Ball  and  C.  C.  White 
may  be  read  in  evidence  by  the  plaintiffs  or  defendants. 

"4th.  That  the  neighbors  residing  in  the  vicinity  of 
this  land  will  testify  that  Thomas  Hardy  left  that  neigh- 
borhood about  ten  or  twelve  years  ago,  and  that  they  have 
not  since  heard  from  him  or  known  of  his  whereabouts. 

"5th.  That  on  the  6th  day  of  August,  1872,  Thomas 
Hardy  executed  and  delivered  a  trust  deed  to  L.  W.  Bil- 
lingsley,  of  record  book  *E'  of  mortgages,  442,  in  the  reg- 
ister of  deeds'  office  of  Lancaster  county,  which  is  hereby 
put  in  evidence. 

"  6th,  That  on  the  11th  day  of  May,  1875,  Billingsley, 
as  trustee,  executed  and  delivered  a  deed  of  said  property 
to  Charles  Cameron,  which  is  of  record  at  page  402,  deed 
record  Q  of  Lancaster  county,  Nebraska,  the  record  of 
which  deed  is  hereby  put  in  evidence. 

"  7th.  That  Charles  Cameron  immediately  on  the  exe- 
<^ution  of  said  deed  to  him  by  Billingsley,  as  trustee,  en- 
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tered  into  the  actual  possession  of  said  property,  claiming 
title  thereto  by  virtue  thereof. 

"8th.  That  on  the  9th  day  of  March,  1878,  Charles 
Cameron  and  wife  executed  and  delivered  a  deed  of  said 
land  to  one  Louis  Kline,  and  at  the  same  time  delivered  to 
him  his  possession  of  said  premises,  who  held  said  premises 
claiming  title  thereto.  Said  deed  is  recorded  at  page  558  of 
record  *W^  of  Lancaster  county,  which  is  hereby  put  in 
evidence. 

"  9th.  That  on  the  21st  day  of  March,  1878,  Louis 
Kline  signed,  executed,  and  delivered  a  warrantee  deed  of 
said  premises  to  Samuel  Riddle,  and  at  the  same  time  de- 
livered to  him  his  possession  thereof,  who  entered  and  held 
the  same  claiming  title.  Said  deed  recorded  at  24,  deed 
record  *X'  of  Lancaster  county,  which  is  hereby  put  in 
evidence. 

"10th.  That  on  the  3d  day  of  December,  1881,  Sam- 
uel Riddle  and  wife  executed  and  delivered  a  deed  of  said 
premises  to  James  M.  Riddle,  and  at  the  same  time  deliv- 
ered his  possession  to  James  Riddle,  who  held  said  prem- 
ises under  said  deed  under  claim  of  title,  which  deed  should 
be  put  in  evidence,  which  deed  is  of  record  at  page  442  of 
deed  record  10. 

"11th.  That  on  the  11th  day  of  February,  1882, 
James  Riddle  died,  while  still  residing  on  said  premises, 
leaving  a  wife,  the  defendant,  Elizabeth  Riddle,  and  Wil- 
liam W.  Riddle,  one  of  his  heirs,  being  the  other  defend- 
ant in  this  case ;  that  since  the  death  of  James  Riddle  the 
defendants  have  had  the  actual  possession  of  said  premises 
under  a  claim  of  title. 

"  12th.  It  is  further  agreed  that  jury  trial  be  and  hereby 
is  waived  and  this  cause  tried  to  the  court  without  the 
intervention  of  a  jury." 

The  oral  testimony  was  to  the  eifect  that  Thomas  Hardy, 
plaintiffs'  father,  disappeared  from  his  home  in  1874  or 
1875,  saying  he  was  going  to  Wisconsin  on  business,  and 
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that  lie  had  not  been  heard  from  since  his  departure,  and 
that  Annie  Hardy,  their  mother,  died  in  Lancaster  county 
in  1873,  and  that  plaintiffs  were  the  only  heirs,  Annie 
being  twenty-six  and  William  twenty-three  years  of  age. 

The  principal  contentions  of  plaintiffs  in  error  are,  that 
the  proof  docs  not  show  a  continuous  possession  of  the 
property  by  defendants  in  error  during  the  ten  years  next 
preceding  the  commencement  of  the  action ;  and  that  if  it 
does  the  statute  of  limitations  did  not  run  as  against 
plaintiffs,  they  being  minors;  and  that  such  possession  was 
not  adverse  to  them,  it  being  under  and  by  virtue  of  the 
trust  deed  or  mortgage  given  by  Thomas  Hardy,  there  be- 
ing no  legal  foreclosure  thereof. 

As  to  the  first  contention,  that  continuous  possession  is 
not  shown,  we  are  of  the  opinion  that  it  sufficiently  ap- 
pears. On  the  11th  day  of  May,  1875,  the  land  was 
deeded  to  Charles  Cameron,  by  the  trustee,  and  Cameron 
immediately  entered  into  the  actual  possession  thereof. 
Immediately  upon  each  conveyance  being  thereafter  made 
the  possession  was  delivered  to  the  grantee,  who  in  turn 
placed  his  grantee  in  possession.  There  is  nothing  which 
tends  to  show  that  the  posifcssion  of  the  land  was  ever  at 
any  time  abandoned,  or  that  there  was  at  any  time  an  ad- 
verse holding.  There  is  sufficient  to  show  prima  facie  a 
continuous  possession. 

It  also  appears  that  the  possession  was  adverse  to  the 
rights  of  plaintiffs.  When  Cameron  entered  into  posses- 
sion it  was  as  owner  under  his  deed  from  Billingsley, 
which  was  intended  for  and  purported  to  be  a  conveyance 
of  the  whole  title.  This  was  sufficient.  McKesson  v. 
Hawley,  22  Neb.,  692. 

It  seems  to  be  conceded  that  if  the  possession  of  Cameron 
and  his  grantees  was  adverse  to  plaintiffs,  the  statute  began 
to  run  against  Thomas  Hardy  in  his  life-time,  but  it  is 
contended  by  plaintiffs  that  his  death  and  the  minority  of 
plaintiffs  arrested  the  running  of  the  statute  until  their 
43 
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majority,  and  therefore  their  action  is  not  barred.  It  is 
true  that  some  authorities  are  found  which  sustain  the  the- 
ory contended  for,  but  the  great  majority  of  the  American 
•decisions  we  think  are  the  other  way,  and  it  seems  to  us  to 
be  the  settled  law  of  this  country  that  when  the  statute 
begins  to  run  as  against  the  father  his  death  and  the  mi- 
norty  of  his  children  or  other  heirs  will  not  arrest  it,  and 
if  it  has  run  the  statutory  period  before  the  commence- 
ment of  the  action,  the  bar  is  as  complete  as  though  he  had 
lived  through  the  whole  of  the  time  of  the  statutory  pe- 
riod of  limitations.  Of  the  many  cases  cited  by  defend- 
ants in  error,  we  cite  only  Tyler  v.  Tyler^  2  8.  W.  Rep., 
466,  DeMiU  v.  Moffat,  13  N.  W.  Rep.,  387,  and  Clarke,  r. 
Richards,  3  Green  (N.  J.),  347. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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^g  M4^        B.  Lombard,  Jr.,  plaintiff  in  error,  v.  Chas.  N. 
^  S75I  Mayberry  et  al.,  defendants  in  error. 

1.  Principal  and  Surety :  fobged  signatubbs.  Id  an  action 
on  a  bond  containing  the  names  of  fiye  persons  as  makers  and 
signers  thereof,  the  names  of  A.  R.  and  M.  R.  were  the  third 
and  fourth  signatures,  and  that  of  C.  N.  M.  "was  the  fifth  and 
last  signature.  There  was  evidence  tending  to  prove  that  the 
signatures  of  A.  R.  and  M.  R.  were  forgeries,  and  the  jury  so 
found.  C.  N.  M.,  being  on  the  stand  as  a  witness,  admitted 
his  signature  to  be  genuine.  Upon  his  cross-examination  by 
his  own  attorney,  he  testified  that  when  he  signed  the  bond  all 
of  the  other  signatures  were  on  it;  that  he  signed  it  in  the  office 
of  S.  P.  D.,  attorney  of  the  plaintiff,  and  obligee  in  the  bond; 
that  the  bond  was  handed  to  him  by  W.  S.  S.,  the  principal  in 
the  bond;  that  the  pen  with  which  he  signed  it  was  handed  ta 


JULY  TERM,  1888.  676 

Lombard  y.  Maybeny. 

him  by  S.  P.  D.,  the  attoniey.  Upon  the  trial  the  conrt 
charged  the  jory  that,  ''if  they  found  from  the  evidence  that 
defendant  M.  signed  the  bond  sned  on  after  the  names  of  R.  and 
B.  appeared  thereon  as  obligors,  and  that  defendant  M.  helieved 
that  such  signatures  were  genuine,  but  that  such  signatures 
were  really  forgeries,  and  if  they  further  found  that  Mr.  D.  was 
then  acting  as  agent  for  the  plaintiff  and  saw  M.  sign  such 
hond,  and  handed  him  the  pen  with  which  he  was  to  sign  the 
same,  then  M.  is  not  legally  bound  by  such  bond,"  Held,  Error. 

2.  :  ACTION  ON  bond:  measube  of  damages.  In  an  ac- 
tion on  a  bond  hy  W.  S.  S.  as  principal,  and  P.  J.,  A.  R.,  M. 
R.,  and  C.  N.  M.  as  sureties  to  B.  L.,  Jr., of  which  the  follow- 
ing is  the  suhstance:  **  Whereas,  the  said  W.  S.  S.  has  requested 
the  said  B.  L.,  Jr.,  to  purchase  of  him  negotiable  paper  and  se- 
curities, and  to  induce  him  so  to  do,  has  agreed  to  be  responsi- 
ble as  guarantor  of  payment  of  such  paper  at  maturity  as  he 
may  offer  to  sell,  or  does  sell  or  may  have  heretofore  sold  to  said 
B.  L.,  Jr.  Now,  therefore,  it  is  by  the  said  principal  and  sureties 
hereby  expressly  agreed,  undertaken,  and  guaranteed  to  the 
said  B.  L.,  Jr.,  and  his  assigns,  that  all  and  every  note  and  secur- 
ity negotiated  by  him,  sent  and  remitted  for  sale,  and  sold  to 
the  said  B.  L.,  Jr.,  or  through  his  agency  and  correspondence! 
is  by  the  said  principal  and  sureties  Jointly  and  severally  guar- 
anteed to  be  paid  by  the  maker  thereof  to  said  B.  L.,  Jr.,  or  his 
assigns,  at  its  maturity,  at  the  ofiSce  of  the  said  B.  L.,  Jr.,  in 
Lincoln,  Nebraska.  If  not  so  paid  by  the  maker  at  maturity, 
or  if  so  paid  by  said  makers  to  said  S.  and  the  amount  so  paid 
is  not  remitted  or  paid  to  said  L.  or  assigns  without  delay,  or  if 
any  such  amounts  have  been  already  paid  to  said  S  and  not  re- 
mitted as  aforesaid,  within  thirty  days  from  this  date  pay  same 
to  said  L.,  and  if  not  already  paid  to  said  S.,  and  not  now  due, 
then  they  shall  pay  same  within  thirty  days  of  maturity  of 
aaid  note  or  notes,  although  no  special  contract  of  that  charac- 
ter be  by  them,  or  either  of  them,  written  on  any  negotiable 
paper  sold  to  said  B.  L.,  Jr.,  or  though  mere  assignment  or  gen- 
eral endorsement  only  be  on  such  paper  written.  It  being  ex- 
pressly understood  and  agreed  by  the  parties  to  this  undertaking 
that  the  said  S.  has,  during  the  year  commencing  June  1, 1883, 
been  engaged  in  buying,  taking,  and  selling  to  said  L.  and 
assigns  negotiable  secarities,  and  has  sold  to  said  L.  negotiable 
securities  amounting  to  19,750. 12,  and  intends  to  continue  in 
the  business  of  buying  and  selling  negotiable  securities,  and 
that  this  undertaking  of  guaranty  is  intended  to  apply  to  all 
aecurities  heretofore  as  well  as  hereafter  negotiated  to  said  B. 
L.,  Jr.,  or  through  his  financial    agency  by  said  W.  S.  S., 


676       SUPREME  COURT  OF  NEBRASKA, 

Lombard  y.  Mayberry. 

whether  such  securities  now  exist  or  are  hereafter  made,  and  is 
for  the  purpose  of  giving  said  8.  credit  and  securing  to  him  an 
opportunity  to  close  up  said  last  year's  husiness,  and  collect 
himself  said  securities  so  sold  for  said  L.,  and  of  giving  said  S. 
in  his  business  good  standing,  character,  and  credit,  to  enable 
him  the  better  to  conduct  his  business  and  to  obtain  sale  of  se- 
curities. And  the  surety  guarantors  hereby  each  severally 
waive  notice  from  said  B.  L.,  Jr.,  of  the  purchase  or  receipt  by 
him  from  said  W.  8.  8.  of  securities,  and  of  the  description  and 
amount  and  of  the  non-payment  thereof  from  time  to  time 
negotiated,  except  as  they  may  specially  leqnost  and  enquire 
information  thereof.  This  undertaking,  however,  is  limited  in 
amount  of  loss  or  default,  to  be  chargeable  to  the  sureties  to  the 
sum  of  15,000,  aforesaid,  and  in  respect  to  time  this  undertak- 
ing is  limited  to  securities  now  taken,  or  which  it  may  be  expe 
dient  to  take  in  granting  extensions  on  securities  now  so  held 
by  said  L. ,  to  such  extent  as  may  be  best  in  closing  up  said  bus- 
iness negotiated  and  sold  to  said  B.  L.,  Jr.,  or  through  his 
agency  prior  to  June  1, 1885,"  Heldj  That  the  measure  of  dam- 
ages in  such  action  is  the  aggregate  amount  or  face  value  of  the 
negotiable  securities  negotiated  and  deliveied  to  the  plaintiff 
by  the  said  W.  S.  8.,  and  received  by  the  plaintiff  in  good  faith 
within  the  time  limited  by  the  terms  and  conditions  of  said 
bond,  and  remaining  unpaid  at  the  time  of  the  commencement 
of  the  suit,  and  not  exceeding  the  sum  of  five  thousand  dollars 
with  interest. 

3.    :    :     EVIDENCE.     The  negotiable  instruments  re« 

ferred  to  in  the  bond,  as  cited  in  the  second  clause  of  this  sylla- 
bus, were  admissible  in  evidence  for  the  purpose  of  fixing  the 
amount  of  plaintiff's  recovery  without  proof  of  their  execu- 
tion although  such  execution  w&s  denied  in  the  answer. 

4.     :    :    .     A  witness,  on   his  examination  in 

chief  at  the  taking  of  his  deposition,  testified  that  the  notes  in 
question  were  signed  in  his  presence  by  the  persons  whose  sig- 
natures appeared  thereon.  Upon  his  cross-examination  he  was 
asked  if  the  notes  at  the  time  of  signing  were  in  the  same  con- 
dition that  they  then  were,  which  question  the  witness  refused 
to  answer,  on  the  ground  that  his  answer  might  tend  to  crimi- 
nate him.  On  the  trial,  this  deposition  having  been  received  in 
evidence  was  stricken  out,  on  motion  of  the  opposite  party,  on 
the  ground  that  the  witness  by  answering  as  to  the  execution 
of  the  notes  had  waived  his  privilege.     Held,  Error. 

Error  to  the  district  court  for  Johnson  county.    Tried 
below  before  Broady,  J. 
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8.  P.  Davidson,  for  plaintiff  in  error,  cited :  1  Greenleaf 
Evidence,  612,  note  to  Sec.  462.  1  Daniels  Neg.  Instr., 
Sees.  672,  673.  2  Id.,  Sees.  1367,  1358.  Seker  v. 
Brock,  3  Ohio  State,  308.  Homan  v.  LaJboo,  2  Neb.,  297. 
Dinsmore  v.  Stimbert,  12  Id.,  438. 

E.  W.  Thomas  and  A,  M,  Appdget,  for  defendants  in 
error,  cited :  People  v.  Bosiwiok,  43  Barb.,  9.  Sharp  v. 
U.  S.,  4  Watts,  21.  Chamberlain  v.  Brewer,  3  Bush,  661. 
Pepper  v.  State,  22  Ind.,  399.  Sedey  v.  People,  27  111,, 
173.  Anderson  v.  Warne,  71  111.,,  20.  Rapalje  Wit- 
ne&ses,  Sec.  266.  Wharton  Grim.  Ev.,  432.  Comp.  Stat., 
Code,  Sec.  339. 

Cobb,  J 

The  plaintiff  in  error  brought  this  action  in  the  district 
court  of  Johnson  county,  alleging  that  on  May  26,  1884, 
the  defendants  in  error,  Wallace  S.  Smith,  as  principal, 
and  Phineas  Jones,  Almon  Reed,  E.  W.  Smith,  Moses 
Roberts,  and  Charles  K.  Mayl)erry,  as  sureties,  executed 
their  bond  to  the  plaintiff  in  §5,000  guaranteeing  the  pay- 
ment at  maturity  of  the  several  notes  and  negotiable  secur- 
ities (forty-one  in  number)  sold  by  Wallace  S.  Smith  to 
the  plaintiff,  and  guaranteed  to  be  paid  to  the  plaintiff 
at  maturity  at  his  office  in  Lincoln,  Nebrajtika ;  and  if  not 
paid  at  maturity  by  the  makers,  or  if  received  by  said 
Smith,  and  not  paid  to  the  plaintiff,  or  if  in  the  hands 
of  said  Smith,  at  the  date  of  said  bond,  and  not  paid  to 
the  plaintiff,  the  principal  and  sureties  were  to  pay  the 
same  within  thirty  days  from  the  date  of  the  bond ;  and  if 
not  paid  to  said  Smith,  nor  yet  due,  to  pay  the  said  notes 
and  negotiable  securities  within  thirty  days  from  maturity 
respectively.  It  is  admitted  that  said  Smith,  during  the 
year  commencing  June  1,  1883,  had  been  engaged,  as  a 
business,  in  "  taking,  buying,  and  selling  to  the  plaintiff 
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notes  and  negotiable  securities,"  and  had,  at  the  date  of 
the  bond,  sold  to  him  an  amount  of  $9,750.12,  remaining 
unpaid,  and  to  which  the  bond  was  appliable  as  security  ; 
that  it  was  security  for  the  notes  negotiated  by  said  Smith,. 
and  also  to  give  him  credit,  to  close  up  his  last  year'a 
business,  and  to  better  enable  him  to  make  sale  of  such 
securities. 

It  is  alleged  that  said  Smith,  as  principal,  and  Phineas 
Jones,  Almeron  Reed,  James  H.  Seay,  and  Charles  N. 
Mayberry,  as  sureties  had,  on  April  3,  1883,  executed  a 
prior  bond  to  plaintiff  in  $5,000,  guaranteeing  all  the 
notes  and  negotiable  securities  sold  by  said  Smith  to  the 
plaintiff  prior  to  June  1,  1884,  which  bond  was  subse- 
quently canceled  in  consideration  of  the  second  bond,  on 
which  this  action  is  brought,  and  which  is  limited  to  the 
securities  then  held,  or  those  that  might  be  taken  in  lieu 
of  other  securities,  necessary  to  close  up  the  business  prior 
to  June  1,  1885. 

It  is  alleged  that,  after  the  execution  of  the  second  bond, 
on  which  this  suit  is  brought,  said  Smith  proceeded  iu  the 
closing  up  of  his  business,  until  his  sureties  requested  the 
same  to  be  stopped ;  that  on  the  execution  of  the  bond  the 
plaintiff  relied  upon  it  as  a  guaranty  of  the  securities,  and 
the  ability  of  the  makers ;  by  which  the  sums  then  in 
the  hands  of  said  Smith  and  not  paid  over  to  the  plaintiff 
were  allowed  to  run  the  thirty  days  mentioned  in  the  bond. 

It  is  alleged  that,  at  the  date  of  the  bond,  and  of  the 
aggregate  of  the  securities  so  purchased  and  held  by  the 
plaintiff,  $965.94  was  then  in  the  hands  of  said  Smith,  of 
which  $600,  and  no  more,  was  subsequently  paid ;  that  of 
the  sum  of  $9,750.12,  the  aggregate  of  the  securities  held 
by  the  plaintiff  at  the  date  of  said  bond,  all  had  been  due 
then  more  than  thirty  days,  on  which  not  more  than 
$3,200  had  been  paid  to  the  plaintiff,  leaving  $5,755.94^ 
of  which  more  than  $5,000  was  past  due,  for  more  than 
•thirty  days  at  the  bringing  of  this  suit.     A  description 
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of  the  notes  and  securities  is  set  forth,  being  forty-one  in 
number,  as  well  as  those  collected  by  said  Smith  and  not 
paid  over  to  the  plaintiff,  on  which  the  balance  due  is 
$365.94. 

It  is  further  alleged  that  the  sureties  on  said  bond 
received  from  said  Smith  money  and  property,  as  indem- 
nity, amounting  to  $2,200,  which  they  still  hold  as  secur- 
ity ;  and  that  there  is  now  due  the  plaintiff,  on  said  notes 
and  negotiable  securities,  $5,755.94  and  interest,  at  the 
commencement  of  this  suit  $275,  for  which  judgment  is 
asked  against  defendants  Reed,  Roberts,  and  Mayberry  in 
the  sum  of  $5,000,  with  interest  from  July  12,  1884,  and 
costs. 

The  defendants,  Reed,  Roberts,  and  Mayberry,  answered 
and  denied  the  allegations  that  they  executed  the  bonds 
dated  May  26,  1884,  and  April  3,  1883  ;  that  the  promis- 
sory notes  were  executed  by  the  makers,  or  that  they  were 
negotiated  by  said  Smith  ;  that  said  Smith  ever  collected 
or  had  in  his  hands  any  money  that  should  have  been 
paid  to  said  plaintiff;  and  they  aver  that  if  the  defend- 
ant, Mayberry,  signed  the  bond  sued  on,  his  signature  was 
obtained  by  the  fraudulent  representations  of  the  plaintiff, 
or  his  agents,  that  the  signatures  to  the  bond  above  said 
Mayberry's  were  genuine,  whereas  they  were  forged,  and 
that  said  Smith  at  the  date  of  the  bond  of  May  2(i,  1884, 
was  a  defaulter,  and  had  embezzled  money  and  property  of 
the  plaintiff,  which  the  plaintiff  knew,  but  concealed  the 
fact,  in  order  to  induce  the  defendant,  Mayberry,  to  sign 
said  bond,  which  was  without  consideration  to  said  Smith, 
or  to  the  defendant,  Mayberry, 

The  plaintiff  joined  the  issues,  denying  each  allegation 
of  the  defendant's  answer.  There  was  a  trial  to  a  jury 
and  a  verdict  for  defendants. 

The  court  in  its  discretion  submitted  three  special  find- 
ings to  the  jury  : 

I.     Did  defendant  Almeron  Reed  sign  the  bond  sued  on? 
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II.  Did  defendant  Moses  Roberts  sign  the  bond  sued 
on? 

III.  When  defendant  Mayberry  signed  the  bond  in 
suit,  did  he  believe  the  names  of  defendants  Reed  and 
Roberts  to  be  their  genuine  signatures  to  the  bond  ? 

The  jury  found  the  first  and  second  in  the  n^ative  and 
the  third  in  the  afiSrmative. 

The  plaintiff  filed  a  motion  for  a  new  trial  as  to  May- 
berry,  which  was  overruled,  and  judgment  rendered  on  the 
verdict,  to  which  exceptions  were  taken,  and  errors  assigned, 
as  follows  : 

1.  The  verdict  is  contrary  to  the  evidence. 

2.  The  verdict  is  contrary  to  law. 

3.  For  errors  of  law  occurring  at  the  trial. 

4.  For  errors  in  sustaining  defendants'  objections  to 
plaintiff's  evidence'. 

6.  For  errors  in  sustaining  defendants'  objections  to 
each  of  the  notes  offered  in  evidence  by  plaintiff,  except 
the  Greenfield  and  Cavin  notes. 

6.  For  error  in  refusing  to  exclude  that  portion  of 
witness  Davidson's  cross-examination  as  to  the  signatures 
of  the  Minkler  notes. 

7.  For  error  in  overruling  plaintiff's  objections  to  im- 
proper evidence  of  defendants. 

8.  For  refusing  instructions  of  plaintiff,  Nos.  6  and  6. 

9.  For  refusing  and  changing  instruction  of  plaintiff^ 
No.  4. 

10.  In  giving  instruction  of  defendants,  No.  1. 

11.  In  giving  instruction  of  defendants.  No.  2. 

12.  In  giving  instruction  of  defendants.  No.  3. 

13.  In  giving  each  of  the  court's  own  instructions. 

14.  In  sustaining  the  defendant's  motion  to  strike  out 
witness  Smith's  deposition  a.s  to  the  notes  identified  therein. 

15.  For  indiscretion  preventing  a  fair  trial, 

16.  In  submitting  special  finding  No.  3. 

The  plaintiff's  motion  for  a  new  trial  being  overruled 
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and  a  judgment  rendered  on  the  verdict,  the  plaintiff 
brings  the  cause  to  this  court  on  error.  His  assignments 
of  error  being  substantially  the  same  as  the  causes  assigned 
in  his  motion  for  a  new  trial,  it  is  deemed  unnecessary  to 
set  them  forth. 

The  issues  to  be  tried  were  the  validity  of  the  bond, 
and  the  liability  of  the  sureties  under  it.  For  this  pur- 
pose the  plaintiff's  agent  and  actuary,  West,  testified  that, 
prior  to  April  3,  1883,  they  were  buying  notes  of  the  de- 
fendant. Smith,  to  an  amount,  currently,  of  seven  to  ten 
thousand  dollars;  that  they  took  the  bond  of  that  date, 
running  to  June  1,  1884,  to  guarantee  the  payment  of  the 
notes  discounted;  that  a  great  many  notes  were  taken 
under  it,  and  that  the  signatures  of  Smith  and  Mayberry 
to  that  bond  were  genuine;  that  on  an  investigation  of 
Smith's  accounts  with  plaintiff,  May  15,  1884,  his  in- 
debtedness for  collections,  not  paid  over,  was  found  to  be 
|965,  and  the  amount  of  discounts,  then  carried,  was 
^9,750.12,  for  which  the  bond  in  controversy  was  exe- 
cuted May  26,  1884,  in  lieu  of  the  former  bond,  which 
was  to  be  canceled ;  and  that  the  signatures  of  Smith  and 
Mayberry  to  the  latter  bond  were  genuine. 

In  reply  to  the  question,  to  describe  the  circumstances  of 
taking  the  bond  of  May  26,  1884,  the  witness  testified 
that,  "Mayberry,  one  of  the  sureties,  came  up  to  Lincoln 
and  informed  us  that  Smith  was  involved ;  that  he  was 
behind  with  the  school  fund  and  other  matters,  and 
wanted  to  know  how  his  affairs  stood  with  us.  At  his 
request  I  went  back  with  him  to  Tecumseh,  May  14,  and 
had  an  investigation  of  Smith's  accounts.  At  that  time  it 
appeared  he  owed  us  about  $965,  notes  collected  and  not 
accounted  for,  and  had  in  his  hand  notes  due  and  not  col- 
lected, and  others,  coming  due,  sent  him  for  collection. 
We  found  his  affairs  in  such  shape  we  did  not  think  it 
safe  to  leave  them  with  him.  I  took  the  notes  away,  and 
left  them  with   Russell  &  Holmes,  with  instructions  U 
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turn  them  over  to  Smith  as  soon  as  he  collected  and  paid 
the  money  into  bank  for  us.  A  great  deal  of  consultation 
was  had  between  Mayberry,  Smith,  and  myself  as  to  per- 
mitting Smith  to  go  on  and  close  up  the  business,  or  tak- 
ing it  out  of  his  hands  entirely.  I  urged  Mayberry  ta 
take  charge  of  it,  but  he  declined.  It  was  finally  agreed 
that,  as  the  bond  under  which  Smith  was  acting  would 
expire  June  1 — this  was  then  May  15 — if  he  gave  a  new 
and  satisfactory  bond,  and  if  his  bondsmen  were  satisfied 
to  go  on  and  close  up  the  business,  we  would  consent  to  it. 
I  went  home,  leaving  affairs  in  that  condition.  He  was 
to  pay  the  $965  in  a  few  days.  He  prepared  a  bond 
which  he  sent  to  us,  which  was  not  satisfactory,  from  de- 
fects in  the  body.  There  were  blanks  for  signatures,  and 
the  names  of  some  of  the  signers  were  not  written  in,  and 
for  various  reasons  it  was  rejected.  We  prepared  a  bond,, 
and  sent  it  to  Mr.  Davidson,  which  is  the  bond  returned 
to  us,  executed  May  26, 1884.  We  had  a  good  many  con- 
sultatiouB  with  Mayberry,  subsequently,  up  to  the  time  of 
Smith's  arrest.  At  Mayberry's  suggestion  and  agreement 
the  notes  were  left  with  Mr.  Davidson,  in  Tecumseh,  and 
witness  wrote  to  Russell  &  Holmes  to  turn  over  the  notes 
in  their  hands,  to  be  turned  over  to  Smith,  when  due,  as 
fast  as  Davidson  thought  to  be  safe.  We  did  not  want 
him  to  have  too  many  at  once,  and  yet  wanted  him  to  have 
those  coming  due,  necessary  to  collect.^' 

S.  P.  Davidson  testified  that,  shortly  after  the  15th  of 
May,  1884,  the  plaintiff's  agent  sent  him  the  bond  in 
que«ition,  which  was  handed  to  Smith  for  the  signatureStOf 
his  sureties. 

That  several  days  afterwards  Smith  returned  the  bond 
with  the  signatures  of  the  makers  just  as  they  now  are* 
The  witness  sent  it,  by  the  first  mail,  in  its  present  condi- 
tion, to  the  plaintiff. 

Cliarles  N.  Mayberry  testified  that,  prior  to  May,  1884,. 
he  has  been  intimately  acquainted  with  his  co-defendant,. 
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Smith,  for  15  years;  that  his  own  name  on  the  bond  in 
question  was  his  signature. 

On  cross-examination^  in  reply  to  the  question,  "Whei> 
and  under  what  circumstances  did  you  sign  your  name 
there?"  the  witness  answered  that  "he  signed  it  in  Mr* 
Davidson's  office,  about  the  time  of  the  date  of  the  bond/' 

Q.  Who  handed  you  the  bond,  and  who  handed  you 
the  pen  and  ink  with  which  you  signed  it? 

A.  Smith  handed  me  the  bond,  and  Judge  Davidson 
banded  me  the  pen. 

Q.  Was  there  anything  said  about  the  bond,  or  any 
examination  made  of  it,  by  the  parties  there  at  the  time? 

A.  I  examined  the  bond,  and  I  don't  think  there  wa& 
anything  said.  Judge  Davidson,  if  I  remember,  put  the 
blotter  on  the  bond,  and  then  folded  it  up  and  put  it 
away.     I  think  it  was  in  the  same  condition  as  it  is  now. 

This  is  the  weight  of  evidence  of  the  relationship  and 
concern  of  the  parties  to  each  other,  and  to  the  final  execu- 
tion of  the  bond. 

It  does  not  seem  important  to  treat  separately  each  of 
the  errors  assigned  by  the  plaintiff  at  the  trial. 

The  court  charged  the  jury,  at  the  request  of  the  de- 
fendants, that  if  they  found  from  the  evidence  that  de^ 
fendant  Mayberry  signed  the  bond,  sued  on,  after  the  name& 
of  defendants  Roberts  and  Reed  appeared  thereon,  as 
obligors,  and  that  defendant  Mayberry  believed  that  such 
signatures  were  genuine,  but  that  such  signatures  were 
really  forgeries,  and  if  they  further  found  that  Mr.  David- 
son was  then  acting  as  agent  for  the  plaintiff,  and  saw 
Mayberry  sign  such  bond,  and  handed  him  the  pen  with 
which  he  was  to  sign  the  same,  and  did  sign  the  same,  then 
Mayberry  is  not  legally  bound  by  such  bond. 

To  this  instruction  the  plaintiff  excepts  in  the  llth, 
assignment. 

It  docs  not  appear  that  the  defendant,  Mayberry,  was- 
either  ignorant  or  ill-advised  of  the  character  of  his  prin- 
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<Apal,  and  of  his  business  transactions,  but  the  evidence  is 
that  he  was  thoroughly  acquainted  with  both.  It  was  his 
privilege  and  opportunity  to  have  made  due  investigation 
of  the  genuineness  of  the  signatures.  He  examined  the 
bond,  and  signed  it  without  the  superinducement  of  the 
plaintiff,  or  his  agent,  and  without  condition  as  to  the  sig- 
natures of  others.  It  was  primarily  on  his  suggestion  and 
interposition  that  the  bond  was  taken,  to  supersede  the 
former  one  on  which  he  was  a  surety.  Therefore,  it  would 
seem  that  an  instruction,  or  inference,  from  the  court  to 
the  jury  that  he  was  liable  to  suffer  from  a  mistaken  be- 
lief of  the  genuine  signatures  of  his  co-sureties  may  be 
deemed  to  have  been  prejudicial  to  the  plaintiff,  and  to 
have  deprived  him  of  a  fair  trial.  That  Mayberry  was 
not  liable  as  a  surety,  under  his  mistaken  belief,  is  not  an 
accepted  rule  of  law  to  warrant  the  plain  charge  of  the 
court.  The  contract  o^the  surety  is  to  be  strictly  con- 
strued, and  his  liability  would  seem  to  be  equal  to  that  of 
the  principal  in  this  guaranty,  and  not  less.  The  surety 
who  signs  an  obligation,  after  the  names  of  others,  admits, 
without  warranty,  the  genuineness  of  those  signatures,  and 
if  the  principal's  or  the  co-sureties' names  be  forged  without 
his  knowledge,  and  without  complicity  of  the  holder,  it  is 
no  defense  to  the  surety  that  "he  believed  that  such  signa- 
tures were  genuine."  So,  that  if  this  rule  be  maintained 
by  sufficient  authority,  the  defendant,  Mayberry,  is  in- 
■debted  to  the  plaintiff,  as  the  bona  fide  holder  of  the  bond, 
though  the  names  of  Roberts  and  Reed  were  forged  to  it. 

In  the  case  of  Selser  v.  Brock,  3  Ohio  St.,  302,  it  was  held 
that  where  a  fraud  was  practiced  by  a  principal  debtor  in 
procuring  a  surety  to  sign  a  note,  without  the  knowledge 
of  the  creditor,  the  obligation  of  the  surety  was  valid  and 
binding;  and  further,  that  a  surety  who  had  signed  his 
name  to  a  promissory  note  aft^r  the  names  of  others,  in 
-effect  aflBrmed  the  genuineness  of  the  previous  signatures, 
and  could  not  avoid  his  liability  by  showing  that  they  had 


JULY  TERM,  1888.  685 

Lombard  v.  Mayberry. 

been  forged  by  the  principal,  but  of  which  the  creditor  had 
no  knowledge. 

This  precedent  is  wholly  analogous  to  the  case  before  us. 
It  was  affirmed  in  a  later  decision  of  Bigelow  v,  Comegys, 
5  Ohio  St.,  256,  wherein  it  was  held  that  the  surety  on  a  re- 
plevin bond  could  not  set  up  the  defense  that  he  was 
induced  to  sign  the  bond  upon  the  fraudulent  representa- 
tion of  the  principals  that  a  co-surety,  who  was  responsible, 
had  already  signed  it,  when  in  fact  his  signature  was  a 
forgery. 

The  doctrine  of  the  rule  was  thoroughly  considered  in 
the  case  of  Helms  v.  The  Wayne  Ayricultural  Society y  7S 
Ind.,  325,  where  the  instructions  to  the  jury  were  consid- 
ered to  have  expressed  the  true  rule  in  the  proposition 
that,  *^when  the  name  of  one  of  two,  or  more,  obligors  in  a 
bond,  note,  or  other  writing  obligatory  had  been  forged,  the 
supposed  co-obligor,  though  a  surety  only,  and  though  he 
signed  in  the  belief  that  the  forged  name  was  genuine,  is 
nevertheless  bound,  if  the  payee,  or  obligee,  accepted  the  in- 
strument without  notice  of  the  forgery."  This  then  is  the 
law  to  be  applied  to  the  case  at  bar.  It  corrects  the  instruc- 
tions as  to  the  belief  of  the  defendant,  and  as  to  the  forging 
of  the  names  of  co-defendants,  and  holds  the  makers  of  the 
bonds  to  be  liable  to  the  plaintiflf.  It  is  supported  directly, 
and  in  principle,  by  abundant  authorities  not  important  to 
further  analyze  in  this  opinion.  Veazie  v.  WiUia,  6  Gray, 
90.  York  Co.  31.  F.  Ins.  Co.  v.  Brooks,  51  Me.,  508. 
Franklin  Bank  v.  Stevens,  39  Me.,  532.  Chase  v.  Hath- 
omy  61  Me.,  505.  Stoner  v.  Mi/liken,  85  111.,  218.  Hagar 
V.  Mounts,  3  Blackford,  57.  Harter  v.  Moore,  5  Blackford, 
367.  Carr  v.  Moore,  2  Ind.,  602.  Stute  v.  Van  Pelt,  1 
Ind.,  304.  Deardorffv.  Foresnian,  24  Ind.,  481.  State 
V.  Pepper,  31  Ind.,  76.     Craig  v.  Hobbs,  44  Ind.,  363. 

'J'he  second  clause  of  the  instruction  to  the  jury,  "  that  if 
Mr.  Davidson  was  found  to  be  acting  as  agent  for  the 
plaintiff  (being  his  attorney  at  law),  and  saw  the  defend- 
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ant  sign  the  bond,  and  handed  him  the  pen  with  which  he 
was  to  sign  it,  and  did  sign  it,  then  that  the  defendant, 
Mayberiy,  was  not  legally  bound  by  such  bond,'^  is  not  a 
tenable  proposition,  but  one  that  ought  not  to  have  been 
given  in  charge,  and  is  of  itself  erroneous  and  misleading. 

That  the  act  of  courtesy  charged,  under  the  facts  in  evi- 
dence, could  be  deemed  suflBcient  to  predicate  the  complic- 
ity of  the  plaintiff,  or  his  attorney,  in  the  fraudulent  exe- 
cution of  the  bond,  seems  too  remote  and  apocryphal  for 
more  serious  consideration  than  the  brief  and  emphatic 
'Overruling  of  the  insinuation. 

The  court  also  charged  that,  "  the  acts  and  knowledge  of 
the  agents  and  attorneys  of  plaintiff  that  he  had  entrusted 
-with  the  management  of  the  business,  which  is  the  basis 
of  the  liability  claimed  in  said  bond,  are  the  acts  and 
knowledge  of  the  principal,  unless  it  shall  be  shown  by 
the  evidence  that  such  agents  and  attorneys  act  without 
the  authority  of  the  principal ;"  also  that  if  they  should 
"find  from  the  evidence  that  the  plaintiff,  by  his  agent, 
Mr.  Davidson,  showed  the  bond  sued  on  in  this  case  to 
defendant  Mayberry,  and  handed  him  the  pen  for  the  pur- 
pose of  having  him  sign  the  same,  and  also  that  the  bond 
then  had  the  signatures  of  the  other  defendants  thereon,  as 
obligors,  and  that  Mayberry  then  believed  such  signatures 
to  be  genuine  and  signed  his  name  thereto,  on  the  face  of 
such  belief,  then  if  they  found  from  the  evidence  that  the 
signatures  on  said  bond  of  defendants  Boberts  and  Reed 
were  forgeries,  and  that  fact  was  not  known  to  Mayberry, 
then  defendant  Mayberry  is  not  legally  bound  by  such 
bond.'' 

In  addition  to  what  is  said  above  in  r^ard  to  that  part 
of  the  charge  then  under  consideration,  and  which  is  also 
applicable  to  that  part  of  it  which  is  here  quoted,  it  is  also 
deemed  to  be  erroneous  and  misleading,  for  the  reason  that 
there  is  no  evidence  in  the  case  to  which  it  is  applicable. 
There  is  no  evidence  that  "the  plaintiff,  by  his  agent,  Mr. 
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Davidson,  showed  the  bond  sued  on  in  this  case  to  defend- 
ant May  berry,"  nor  of  any  "acts  and  knowledge  of  the 
agents  and  attorneys  of  plaintiff  that  he  had  entrusted 
with  the  management  of  the  business  which  is  the  basis  of 
the  liability  claimed  in  said  bond."  Moreover,  even  if  it 
be  conceded  that  the  principle  of  law,  sought  to  be  laid 
down  in  the  clause  of  the  charge  last  referred  to,  is  cor- 
rect, the  language  used  is  inexact  and  obscure,  and  there- 
fore misleading. 

In  that  part  of  the  charge  given  by  the  court,  on  its 
own  motion,  is  found  the  following,  being  a  part  of  No.  2 : 
''^In  order  to  find  damages  for  failure  to  pay  notes,  the  evi- 
dence must  satisfy  you  that  there  were  such  valid  notes. 
This  will  not  be  elaborated  here,  because  covered  by  other 
instructions,  but  this  much  is  said,  to  be  taken  in  connec- 
tion with  what  is  said  in  instructions  given  at  the  request 
of  the  parties,  that  you  may  not  be  misled  as  to  what  is 
meant  by  the  use  of  the  word  note." 

This  instruction,  like  those  first  above  referred  to,  is  mis- 
leading, in  that  it  is  inapplicable  to  the  evidence  in  the  case. 
There  is  evidence  that  the  bond  sued  on  was  given  as  a 
guaranty  or  security  for  the  payment  of  certain  commer- 
cial paper,  which  had  been  transferred  by  W.  8.  Smitl:  to 
the  plaintiff.  These  were  the  only  notes  in  the  case.  The 
transfer  of  these  notes  by  Smith  to  the  plaintiff,  as  well  as 
their  identification  as  the  paper  intended  to  be  secured  and 
£uarant«ed  by  the  bond  sued  on,  was  sufficiently  proven 
by  the  testimony  of  the  witness,  Charles  West.  I  do  not 
understand  the  law  to  be  that  it  was  incumbent  upon  the 
plaintiff  to  prove  the  execution  of  these  notes,  although 
such  execution  is  denied  in  the  answer.  The  bond  sued 
on  contains  the  following  clause :  "  It  being  expressly  un- 
derstood and  agreed  by  the  parties  to  this  undertaking 
that  the  said  Wallace  S.  Smith  has,  during  the  year  com- 
mencing June  1,  1883,  been  engaged  in  buying,  taking, 
and  selling  to  said  Lombard  and  assigns  negotiable  secu- 
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rities,  and  has  sold  to  said  Lombard  negotiable  securities 
amounting  to  $9,750.12,  and  intends  to  continue  in  the 
business  of  buying  and  selling  negotiable  securities,  and 
that  this  undertaking  of  guaranty  is  intended  to  apply  to 
all  securities  heretofore  as  well  as  hereafter  negotiated  to 
said  B.  Lombard,  Jr.,  or  through  his  financial  agency,  by 
said  Wallace  S.  Smith,  whether  such  securities  now  exist 
or  are  hereafter  made,  and  is  for  the  purpose  of  giving 
said  Wallace  S.  Smith  credit  and  securing  to  him  an  op- 
portunity to  close  up  said  last  year's  business,  and  collect 
himself  said  securities  so  sold,  for  said  Lombard,  and  giv- 
ing said  Smith  in  his  business  good  standing,  character^ 
and  credit,  to  enable  him  the  better  to  conduct  his  business 
and  obtain  sale  of  securities,  and  the  surety  guarantors 
hereby  each  severally  waive  notice  from  said  B.  Lombard, 
Jr.,  of  the  purchase  or  receipt  by  him  from  said  Wallace 
S.  Smith  of  securities,  and  of  the  description  and  amount, 
and  the  non-payment  ffom  time  to  time  negotiated,  except 
as  they  may  especially  request  and  enquire  information 
thereof." 

I  will  repeat  that  the  identity  of  the  notes  produced  on 
trial  as  securities  purchased  or  received  by  the  plaintiff 
from  said  Wallace  S.  Smith,  within  the  time  covered  by 
the  terms  of  said  bond,  and  remaining  unpaid,  the  aggre- 
gate amount  thereof  being  within  the  limit  expressed  in 
said  bond,  to-wit,  five  thousand  dollars,  was  all  the  proof 
required  in  that  behalf. 

But  if  I  am  wrong  in  the  above  proposition  of  law,  and 
if  it  were  necessary  that  the  execution  of  said  notes  be 
j)roved  by  the  plaintiff,  it  would  then  become  relevant  to 
examine  the  plaintiff's  fourth  assignment  of  error,  to-wit, 
the  excluding  of  proper  evidence  offered  by  plaintiff. 

On  the  trial  the  plaintiff  offered  in  evidence  the  deposi- 
tion of  Wallace  S.  Smith,  taken  on  his  behalf,  which  was 
admitted.  This  deposition  was  taken  at  the  penitentiary, 
the  witness  being  there  confined  pursuant  to  a  conviction 
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and  sentence  for  felony.  The  witness,  upon  his  examina- 
tion in  chief,  among  other  things,  testified  being  shown 
the  several  notes  involved  in  the  controversy,  and  which 
had  been  identified  by  the  witness,  Charles  West,  as  here- 
infore  stated,  as  the  securities  purchased  from  Smith  by 
the  plaintiff,  and  as  coming  within  the  guaranty  of  the 
bond,  and  interrogated  as  to  whether  he  was  acquainted 
with  the  signatures  of  the  signers  of  the  same,  and 
whether,  or  not,  the  said  notes  were  signed  in  his  presence 
by  the  persons  whose  names  appeared  as  the  signers  there- 
of. In  each  case  the  witness  answered  that  the  note  was 
.signed  in  his  presence,  by  the  person  whose  name  appeared 
as  the  maker  thereof;  that  he  was  acquainted  with  such 
signature  and  that  it  was  genuine.  Upon  his  cross-exam- 
ination the  witness  was  asked  as  to  each  note  which  he 
had  testified  had  been  signed  by  the  maker  thereof,  if  it 
was  signed  and  delivered  by  the  maker  in  the  same  con- 
dition in  which  it  was  at  the  time  of  testifying?  To  which 
question  the  plaintiff  objected  as  not  Ixjing  proper  cross- 
examination,  and  for  the  further  reason  that  the  answer 
sought  is  intended  to  criminate  the  witness,  and  that  he 
had  a  ri^ht  to  object  to  it  for  that  reason.  Whereupon 
the  witness  in  each  case  refused  to  answer. 

Upon  the  trial,  and  near  the  close  thereof,  the  defend- 
ants moved  to  "strike  out  the  deposition  of  W.  S.  Smith, 
as  far  as  it  affects  the  signatures  and  goes  to  show  the  exe- 
cution of  these  notes  offered  in  evidence,  for  the  reason 
that  the  witness  refuses  to  be"  cross-examined  on  the  execu- 
tion of  the  notes."  Which  motion  was  sustained  as  to  all 
but  the  Cavin  and  Greenfield  notes.  Thereupon  the 
plaintiff  offered  in  evidence  the  several  notes  above  re- 
ferred to,  to  which  offer  the  defendants  "objected  to  each  of 
the  said  notes  as  immaterial,  incompetent,  and  irrelevant, 
the  signatures  of  each  being  denied,  and  not  proven.'^ 
Which  objection  was  sustained  as  to  each. 

Counsel  for  defendants  in  error,  in  their  brief,  urge  in 
44 
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defeuse  of  the  above  ruling  of  the  trial  court,  that  the 
witness  having  testified  upon  his  examination  in  chief 
that  the  signatures  to  the  notes  were  genuine,  thereby 
waived  his  privilege  to  refuse  to  answer  the  cross-question 
whether  the  notes,  respectively,  were,  at  the  time  the  sig- 
natures were  placed  upon  them,  in  the  same  condition  that 
they  were  at  the  time  of  testifying,  on  the  ground  that  his 
an:5\ver  to  the  latter  question  might  tend  to  criminate  him. 
To  this  tluy  cite  Rapalje  on  the  Law  of  Witnesses,  443. 
Wharton's  Crim.  Ev.,  432.  Comp.  Stats.,  1885,  Sec. 
339,  p.  673.  The  author  first  named,  at  the  page  cited> 
states  the  law  as  follows : 

"  The  privilege  being  a  purely  personal  one,  the  witness 
may  waive  it  and  answer  at  his  peril.  From  the  nature 
of  the  right  it  may  be  inferred  that  he  will  be  at  liberty 
to  answer  any  question  at  his  discretion;  and  that  his 
consenting  to  answer  some  questions  ought  not  to  bar 
his  right  to  demur  to  others.  Such  is  the  English  rule, 
subject,  perhaps,  to  the  qualification  that  he  should  not  be 
allowed  by  any  arbitrary  use  of  his  privilege  to  make  a 
partial  statement  of  facts  to  the  prejudice  of  either  party. 
The  general  American  rule  is  the  other  way,  i.  e.,  if  he 
voluntarily  discloses  a  part  of  a  transaction  or  conversa- 
tion tending  to  criminate  him,  he  waives  his  privil^e,and 
must  answer  freely  and  disclose  the  whole  transaction  or 
/conversation  ;  unless  the  partial  disclosure  is  made  under 
an  innocent  mistake,  or  does  not  clearly  relate  to  the 
transaction  as  to  which  he  refuses  to  testify." 

The  citation  from  Wharton,  I  must  say,  with  due 
respect  to  counsel  making  it,  is  not  applicable  to  the  case 
at  bar. 

It  is  the  theory  of  the  defense  that  the  notes  above 
referred  to,  after  having  been  executed  and  delivered  to 
Wallace  S.  Smith  by  the  parties  whose  names  they  bear, 
were,  by  Smith,  raised  or  altered  so  as  to  represent  other 
nnd  greater  sums  or  amounts,  and  they  contend  that  hav- 
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ing,  when  plaoed  on  the  stand  as  a  witness,  testified  as  to 
the  making  or  signing  of  the  notes  by  the  makers,  he 
could  not  refuse  to  testify  as  to  their  alteration,  on  the 
grounds  that  such  testimony  might  tend  to  criminate 
himself. 

Let  us  apply  the  law  as  laid  down  in  the  work  cited  as 
above  quoted,  and  see  if  this  position  can  be  sustained. 
The  making  and  delivery  of  the  notes  by  the  makers  was, 
in  each  case,  a  transaction  complete  in  itself.  If  the 
amount  of  the  note  was  raised  or  alterecl  in  the  presence 
of  the  maker  and  as  a  part  of  the  same  transaction,  then 
it  was  an  act  entirely  innocent  in  itself,  and  could  form 
the  basis  of  no  contention  on  the  part  of  the  makers,  nor 
of  anyone  else.  But  that  is  not  the  position  of  the  defend- 
ants. The  theory  upon  which  they  sought  to  cross-exam- 
ine the  witness  as  to  the  alteration  of  the  "  condition  "  of 
the  notes  is,  that  after  their  signing  and  delivery  by  the 
makers  thereof,  at  another  time,  not  necessarily  at  the  same 
place  and  as  a  different  and  separate  transaction,  they  were 
altered,  raised,  and  their  "  condition '^  changed.  The  wit- 
ness having  submitted  to  testify  as  to  the  signing  of  the 
notes,  could  not,  under  the  American  rule  as  above  stated, 
have  refused  upon  bis  cross-examination  to  answer  any 
question  as  to  the  time,  place,  or  other  matter,  being  a  part 
of  that  transaction,  but  when  it  was  sought  to  enter  upon 
the  investigation  of  another  and  distinctly  separate  trans- 
action by  questions,  the  answers  to  which  would  tend  to 
criminate  him,  could  he  not,  under  the  rule,  refuse  to 
answer?    That  proposition  seems  clear. 

The  section  of  statute  cited  lays  down  the  rule  substan- 
tially the  same  as  it  is  stated  by  the  author  whom  we  have 
quoted,  and  the  statute  supports  the  proposition. 

As  hereinbefore  indicated,  I  doubt  the  necessity,  on  the 
part  of  the  plaintiff,  to  prove  the  execution  of  the  notes 
as  a  condition  to  their  introduction  in  evidence  for  the  pur- 
pose of  fixing  the  amount  due  on  the  bond ;  but  if  such 
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proof  was  necessary,  then  the  court  erred  in  suppressing 
the  deposition  under  the  consideration. 

Having  reached  the  conclusion  that  the  true  measure  of 
damages  in  this  case  is  the  aggregate  amount  or  face  value 
of  the  negotiable  securities  delivered  to  the  plaintiff  by 
the  said  Wallace  S.  Smith,  and  received  by  the  plaintiff  in 
good  faith  within  the  time  limited  by  the  terms  and  con- 
ditions of  said  bond,  and  remaining  unpaid  at  the  time  of 
the  commencement  of  the  suit,  and  not  exceeding  in  the 
aggregate  the  sum  of  five  thousand  dollars,  with  interest, 
the  alleged  error  on  the  part  of  the  trial  court,  in  refusing 
to  instruct  the  jury  to  consider  in  their  verdict  the  amount 
of  certain  property  claimed  to  have  been  placed  by  the 
defendant,  Wallace  S.  Smith,  in  the  hands  of  his  co-defend- 
ant, Mayberry,  as  an  indemnity  for  his  liability  on  said 
bond,  will  not  be  examined. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  to  that  court  for  further  proceedings  in 
accordance  with  law. 

Reversed  and  remanded. 
The  other  judges  concur. 


Valentine  Lipp,  appellee,  v.  South  Omaha  Land 
Syndicate  et  al.,  appellants. 

1.  Beal   Estate:    contbact   to  sell:     assignment:     mort- 

OAOE.  A  land  contract  -wbich  is  assigned  by  a  written  assign- 
ment, absolute  in  form,  bnt  designed  as  a  mere  security  for  a 
debt,  is  bnt  a  mortgage,  and  when  the  debt  is  paid  the  lien  of 
the  assignee  will  cease,  except  in  case  of  an  assignment  by  said 
assignee  to  another  party,  who  receives  the  same  in  good  faith 
and  without  notice. 

2,     :     :     :     ASSIGNEE:    SETTLEMENT.     The  pUT- 
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chaser  of  a  lot,  who  receiyed  a  contract  therefor,  assigned  the 
same  as  secarity  .for  a  debt,  and  to  secure  future  advances,  the 
purchaser  remaining  in  possession,  but  the  assignment  being  ab- 
solute in  form.  The  assignees  eflfected  insurance  on  a  building 
on  the  lot  in  their  own  names,  and  the  building  being  destroyed 
by  fire  collected  the  insurance,  which  satisfied  their  claims. 
The  purchaser  thereupon  brought  an  action  against  the  assignee 
to  have  the  assignment  declared  a  security  and  for  an  account. 
While  this  action  was  pending,  the  purchaser,  being  in  posses- 
sion, sold  and  conveyed  the  lot  to  one  L.,  who  entered  into  pos- 
session thereof.  The  purchaser  and  assignee  thereupon  settled 
the  suit  pending  between  them,  and  stipulated  that  the  same 
should  be  dismissed.  Heldj  That  the  purchaser  having  parted 
with  all  his  interest  in  said  lot,  he  oould  not  thereafter  fraudu- 
lently release  any  interest  of  L.  therein. 


3.  :  TITLE.  A  party  who  purchases  real  estate  in  the  pos- 
session of  another  takes  the  title  incumbered  with  the  equitable 
rights  and  equities  of  the  party  in  possession. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Wakeley,  J. 

J,  P.  Breen  and  E,  R.  Duffie,  for  appellants,  cited :  1 
Greenleaf  Evidence  (13th  Ed.),  Sees.  27,  205.  Hoijt  v. 
Gehton,  13  Johns.,  141.  McCann  v.  McLennan,  3  Neb., 
26.  Comp.  Stat.,  Sec.  7,  Chap.  7.  Irdoe  v.  Harvey^  11 
Md.,  519.  Snoimmn  r.  Harford,  62  Me.,  434.  Wade  on 
Notice,  Sec.  338.  Bank  v.  Hopkins,  2  Dana,  395.  Free- 
man Judgments,  Sec,  262.  Davis  v,  Davis,  26  Cal.,  38. 
Holland  v.  Grijfjfh,  13  Neb.,  474. 

B,  G.  Burbank,  John  W,  Lytle,  and  John  L,  Webster, 
for  appellee,  cited:  Williamson  v,  Culpepper,  16  Ala., 
211.  Eiland  v.  Radford,  7  Ala.,  726.  Hall  r.  Savill,  3 
G.  Green.,  37.  Belton  v.  Avery,  2  Root,  279.  TJhl  v. 
May,  5  Neb.,  160.  Jones  v.  Harvester  Co.,  8  Id.,  451. 
Whitehom  v.  Cranz,  20  Id.,  398.  Lamont  v,  Cheshire,  66 
N.  Y.,  42.  Everts  v.  Agnes,  4  Wis,,  354.  Griinstone  v. 
Carter,  3  Paige  Ch.,  436. 
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This  action  was  brought  bj  the  plaintiff  against  the 
defendants  to  obtain  a  deed  to  certain  real  estate,  which  he 
claims  to  have  purchased,  paid  for,  and  to  be  in  posses- 
sion of.  He  allies  in  his  petition:  ''That  on  the  12th 
day  of  April,  1884,  the  said  South  Omaha  Land  Syndi- 
cate, defendant,  was  then  and  still  is  a  corporation  duly 
organized  and  existing  under  the  general  incorporation 
laws  of  the  state  of  Nebraska,  and  having  one  of  its  prin- 
cipal places  of  busineas  in  Douglas  county ;  that  on  said  date 
the  said  land  syndicate,  in  consideration  of  the  sum  of  $225, 
executed  to  said  defendant,  William  E.  Jones,  a  contract 
of  sale  of  certain  real  estate,  known  as  lot  11  in  block  77, 
in  South  Omaha,  in  said  county  of  Douglas,  the  said  Jones 
paying  therefor  the  sum  of  $56.25  cash,  and  a  like  amount 
on  each  12th  day  of  May,  1885,  1886,  and  1887,  was  to 
be  paid  by  said  Jones,  with  interest  and  taxes  for  1884. 
And  after  said  payments  had  been  made  the  said  Jones 
or  his  assigns  were  to  receive  from  said  syndicate  a  deed 
conveying  to  him  or  them  the  aforesaid  lot  in  fee  simple, 
with  the  ordinary  covenants  of  warranty ;  that  said  Jones 
took  possession  of  said  property  and  erected  a  building 
thereon  of  the  value  of  $4,000,  or  thereabouts,  and  that 
said  land  syndicate  has  since  that  time  been  paid  in  full 
for  said  property. 

"2.  That  on  the  22d  day  of  May,  1884,  said  contract 
of  sale  was,  with  the  consent  of  said  land  syndicate,  as- 
signed to  J.  B.  French  &  Co.,  of  Omaha,  Nebraska,  and 
defendants  herein,  absolute  on  its  face,  but  conditioned 
nevertheless  to  secure  a  debt  which  said  Jones  owed  said 
J.  B.  French  &  Co.,  amounting  to  about  $2,700. 

"3.  That  prior  to  said  assignment  the  late  James  B. 
French,  who  was  a  partner  of  the  firm  of  J.  B.  French  & 
Co.,  deceased,  and  letters  of  administration  of  his  estate  were 
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taken  out  by  the  defendant,  Egbert  E.  French,  and  the 
«aid  Egbert  E.  French  took  possession  of  said  premises 
and  insured  the  building  thereon  for  the  sum  of  $3,800, 
and  on  the  29th  day  of  November,  1885,  the  said  building 
was  destroyed  by  fire. 

"4.  That  the  said  Egbert  E.  French,  while  acting  for 
the  said  J.  B.  French  &  Co.,  collected  said  insurance  money 
in  an  amount  larger  than  the  indebtedness  of  said  Jones 
to  said  J.  B.  French  &  Co.,  and  said  J.  B.  French  &  Co. 
held  said  assignment  wholly  without  consideration,  and 
the  said  Jones  was  then  fully  entitled  to  have  said  con- 
tract so  assigned  as  aforesaid  surrendered  to  him,  or  this 
plaintiflf*,  as  his  assignee,  as  it  will  hereafter  appear. 

''  5.  That  on  the  21st  day  of  May,  1886,  and  while  the 
said  Jones  was  in  full  possession  of  said  lot,  and  the  owner 
thereof,  for  and  in  consideration  of  the  sum  of  $1,000, 
he  sold  said  property  to  this  plaintiff,  and  at  the  same 
time  executed  a  contract  in  writing  to  said  plaintiff,  that 
he  would  make  said  plaintiff  a  deed  to  him  of  said  lot  as 
soon  as  the  amount  of  certain  liens  against  said  pioperty 
were  ascertained,  which  were  then  in  litigation,  and  us  soon 
as  he  could  obtain  the  said  contract  of  original  purchase 
from  said  J,  B.  French  &  Co.,  anil  said  plaintiff  took 
possession  of  ^aid  property,  and  lias  ever  since  then  and 
does  now  have  possession  thereof,  and  has  placed  improve- 
ments thereon  of  the  vahie  of  §3,000,  and  paid  said  Jones 
in  full  the  said  sum  of  $1,000,  and  said  land  syndiciite 
has  been  paid  in  full. 

"  6.  The  said  plaintiff  says  that  at.thc  time  of  the  ranking 
of  the  said  contract  of  sale  by  Jones  to  this  plaintiff  the 
said  original  contract  made  by  the  land  syndicate  to  Jones 
was  not  in  the  possession  of  said  Jones,  but  was  in  the 
hands  of  E.  E.  French,  and  in  litigation  in  a  suit  of  W. 
E,  Jones  r.  E.  E.  French  et  al.,  in  this  court,  and  said 
assignment  could  not  be  endorsed  upon  the  same,  but  said 
syndicate  was  a  party  to  said  litigation,  and  knew  of  said 
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assignment  of  Jones  to  French,  and  had  actual  notice  of 
Jones'  assignment  to  said  plaintiff,  and  consented  thereto, 
and  knew  of  plaintiff's  occupancy  and  possession  of  said 
premises. 

"7.  The  said  defendant,  E.  E.  French,  though  hav- 
ing no  interest  therein,  and  through  the  connivance  of  said 
Jones,  sold  or  pretended  to  sell  said  original  contract  and 
said  property  to  the  defendant,  Davis;  that  said  Davis 
took  said  assignment  with  full  knowledge  of  the  plaint- 
iff's contract  of  purchase  of  said  Jones,  notwithstanding 
he  pretended  to  purchase  and  did  surrender  said  original 
contract  to  said  land  syndicate,  and  received  a  deed  there- 
for ;  that  said  Marc.  A.  Upton  had  actual  notice  of  the 
sale  of  said  property  by  Jones  to  this  plaintiff,  and,  not- 
withstanding such  notice,  pretended  to  purchase  said  pro])- 
erty  of  said  Davis,  who  executed  to  him  a  deed  to  said 
premises,  and  said  Marc.  A.  Upton  now  holds  the  bare, 
naked  legal  title  to  said  lot,  and  the  plaintiff  alleges  that 
all  of  said  sales  were  fraudulent,  and  without  considera- 
tion, and  taken  with  actual  notice  of  the  plaintiff's  owner- 
ship and  possession  of  said  property,  and  the  plaintiff  says 
that  the  said  Jones  now  refuses  to  make  him  a  deed  to  said 
property  as  he  contracted  to  do,  altliough  he  has  been  paid 
in  full  therefor,  and  has  left  the  country  for  parts  un- 
known." 

Answers  were  filed  by  certain  defendants,  who  claim  to 
have  purchased  the  premises  from  or  through  J.  B.  French 
<fe  Co.,  and  to  be  entitled  to  a  decree  in  their  favor.  On 
the  trial  of  the  cause  the  court  found  the  issues  in  favor 
of  the  plaintiff,  and  rendered  a  decree  in  his  favor. 

The  testimony  shows  that  Jones  purchased  the  lot  in 
question  in  April,  1884,  for  the  sum  of  f225,  and  paid 
thereon  the  sum  of  $58.26,  the  remainder  to  bo  paid  in 
three  annual  payments;  that  Jones  received  a  contract 
which  containc<l  the  terms  and  conditions  of  the  purchase, 
and  provided  that  upon  full  payment  being  made  a  deed 
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should  be  issued.  Jones  erected  a  building  of  considerable 
value  on  the  lot  in  question^  and  being  indebted  to  J.  B. 
French  &  Co.^  in  about  the  sum  of  $600^  he  assigned  the 
<x>ntract  to  J.  B.  French  &  Co.  by  a  written  assignment^ 
absolute  in  form.  The  indebtedness  of  Jones  to  French 
-&  Co.  continued  to  increase  until  the  spring  of  1885, 
when  it  amounted  to  about  $2,700.  In  the  meantime 
Jones  had  caused  certain  policies  of  insurance  to  be  issued 
upon  the  building,  which  were  assigned  to  French  &  Co. 
French  &  Co.  also  obtained  insurance.  In  the  spring  of 
1886,  Jones  left  South  Omaha,  and  his  whereabouts  seems 
to  have  been  unknown  for  some  time  thereafter.  French 
<fe  Co.  thereupon  took  possession  of  the  building,  rented 
it,  collected  the  rents,  and  effected  insurance  thereon  in 
their  own  favor  for  about  the  sum  of  $3,800.  About  the 
first  of  September,  1885,  Jones  returned  to  South  Omaha 
and  regained  possession  of  the  property.  On  the  29th  of 
that  month  the  building  was  destroyed  by  fire,  and  the 
insurance  collected  by  French  &  Co.  About  that  time, 
Jones  filed  a  petition  in  equity  against  French  &  Co.,  in 
which  he  alleged  that  the  assignment  of  the  contract  to 
French  &  Co.  was  not  absolute,  but  made  as  security  for 
<;ertain  debts,  and  praying  that  an  account  might  be  taken 
and  said  assignment  declared  to  be  merely  a  security  for 
the  payment  of  the  amounts  due  from  Jones  to  French  & 
Co.  Soon  after  the  destruction  of  the  building  as  above 
stated,  Jones  erected  a  second  building  on  said  lot,  and 
retained  possession  of  the  same  until  the  21st  of  May, 
1886,  when  he  sold  the  premises  to  the  plaintiff  for  $1,000. 
The  plaintiff  thereupon  took  possession,  and  has  remained 
in  the  possession  from  that  time  until  the  present  In 
March,  1887,  Jonas  and  French  &  Co.  entered  into  a  stip- 
ulation, in  which  they  say  they  had  settled  the  action  here- 
tofore referred  to  between  them,  and  that  the  cause  should 
he  dismissed,  and  in  April,  1887,  judgment  of  dismissal 
was  entered.     On  the    11th   of  March,  1887,  French  & 
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Co.  afisigned  the  contract  issued  to  Jones  and  assigned  hy 
him  to  them  to  one  Edward  C.  Davis.  Davis  obtained  a 
deed  from  the  land  syndicate  about  the  15th  of  March, 
1887,  and  thereafter  conveyed  said  lot  to  Marc  A.  Upton, 
who  conveyed  an  undivided  half  to  the  defendant,  Levi, 
the  plaintiff  being  in  possession  of  said  lot  at  the  time  of 
the  execution  of  all  these  conveyances. 

The  first  question  presented  is,  as  to  the  nature  of  the 
assignment  of  the  contract  by  Jones  to  French  &  Co. 
Without  reviewing  the  evidence  at  length,  it  clearly  showa 
that  French  &  Co.  took  the  assignment  as  security  for  debts- 
then  owing,  and  advances  thereafter  to  be  made.  The  tes- 
timony also  shows  that  the  amount  of  insurance  received 
by  French  &  Co.,  and  the  rent  of  the  premises  during^ 
Jones'  absence  in  the  summer  of  1885,  were  sufficient  to- 
cancel  all  of  Joues^  indebtedness  to  them,  and  that  at  the 
time  that  French  &  Co.  assigned  to  Davis  their  debt  had 
been  fully  paid  and  the  lien  discharged,  and  that  French  & 
Co.  could  not  convey  any  interest  or  title  in  said  lot  except 
to  a  bona  fide  purchaser  without  notice. 

2d.  But  it  is  insisted  that  the  stipulation  entered  into- 
by  French  &  Co.  with  Jones,  agreeing  that  the  action 
brought  by  Jones  against  French  &  Co.  for  an  accounting, 
and  to  have  the  assignment  declared  a  mere  security, 
should  be  dismissed,  and  the  judgment  dismissing  said 
action  bars  the  plaintiff's  rights  in  the  premises.  In 
other  words,  that  the  action  having  been  instituted  by 
Jones  in  order  to  assert  his  rights  against  Frencli  &  Co.^ 
that  a  settlement  of  his  claims  and  dismissal  of  the  action 
deprives  the  plaintiff  of  all  rights  under  the  contract,  and 
prevents  a  court  of  equity  from  granting  him  any  relief. 
We  do  not  think  so.  At  the  time  of  the  dismissal  of  this 
action,  Jones  had  no  interest  in  the  lot  in  question,  as^ 
nearly  a  year  before  he  had  sold  and  conveyed  all  his  in- 
terest to  the  plaintiff,  who  was  then  in  possession.  Jones,, 
therefore,  occupied  toward  the  plaintiff  the  relation  of  an 
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assignor  who  gives  a  release  after  his  assignment.  Sacb 
release  is  fraudulent  on  the  part  of  the  assignor,  and  will 
not  avail  the  adverse  party  if  accepted  after  notice  of  the 
assignment  Phillips  v.  Claggett,  11  M.  &  W.,  84.  Res- 
ervoir Oo.  r.  Chase,  14  Conn.,  123.  Bartlett  v.  Pearson, 
29  Me.,  9.  Webb  v.  SteeU,  13  N.  H.,  230.  Blake  r. 
Buchanan,  22  Vt.,  648.  The  plaintiff's  residence  on  the 
lot  in  question  was  notice  to  all  parties  that  he  had  an  in- 
terest therein,  and  it  was  their  duty  to  inquire  as  to 
the  extent  of  such  interest.  The  code  of  civil  procedure 
authorizes  the  hrihging  of  an  action  at  law  by  an  assignee 
in  his  own  name,  but  at  common  law  this  is  not  permitted 
— the  action  being  required  to  be  brought  by  the  as- 
signee in  the  name  of  one  of  the  contracting  parties.  This,, 
however,  did  not  give  the  assignor  the  right  to  dismiss  the 
action.  The  plaintiff  in  a  suit,  who  has  conveyed  his 
interest  in  the  subject  of  the  action  to  another,  thereby 
ceases  to  be  the  real  party  in  interest,  and  although  the 
action  may  proceed  to  judgment  in  his  name,  yet  he  can- 
not fraudulently  dismiss  the  suit  by  collusion  with  the 
adverse  party  so  as  to  deprive  his  assignee  of  his  just 
rights  in  the  premises. 

3d.  The  continued  possession  of  the  plaintiff  was  no- 
tice to  all  the  world  of  his  rights  in  tho  premises.  As 
was  said  in  Whitehorn  v.  Cranz,  20  Neb.,  398  :  "  A  pur- 
chaser of  real  estate  with  notice  of  a  prior  contract  to  con- 
vey the  same  to  a  third  party,  takes  the  estate  incumbered 
with  the  equitable  right  of  the  original  contractor  to  a 
completion  of  his  bargain.  Champion  v.  Brown,  6  John. 
Ch.,  402,  403.  Boyd  v,  Vanderhenip,  1  Barb.  Ch.,  273. 
Atchei'ly  V,  Vernon,  10  Mod.,  518.  Wmgcd  v,  Lefebury, 
2  Eq.  Cas.  Ab.,  32.  Taylor  v.  Stibbeit,  2  Ves.  Jun.,  437. 
Daniels  v,  Uavidson,  16  Id.,  249.  A  purchaser  with 
notice  is  liable  to  the  same  equity,  and  is  bound  to  do  that 
which  the  person  he  represents  would  have  been  required 
to  do  for  the  conveyance." 
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Persons  purchasing  from  French  &  Co.  were  bound  to 
inquire  as  to  the  extent  of  the  plaintiff's  interest,  and 
could  not  by  closing  their  eyes  to  his  possession  put  them- 
selves in  the  position  of  bona  fide  purchasers  without  no- 
tice. The  judgment  of  the  district  court  is  clearly  right, 
And  is  in  all  things  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


William    Grimes,   plaintiff  in    error,  v.   Louib 
Grosjean,  defendant  in  error. 

County  Court :  amending  dockkt  entbies.  In  a  term  case  a 
county  oonrt  may,  upon  the  motion  of  a  party  to  an  action, 
upon  due  notice  to  the  adverse  party,  amend  a  docket  entry  to 
conform  to  the  facts,  the  x^ractice  in  that  regard  being  assim- 
ilated to  that  of  the  district  court. 

Error  to  the  district  court  for  Johnson  county.  Tried 
below  before  Broady,  J. 

D.  F.  Osgood  and  i.  (7.  Chapman^  for  plaintiff  in  error. 

Clarence  K,  Chamberlain  and  A.  M.  Appelgef,  for  de- 
fendant in  error. 

Maxwei.l,  J. 

This  is  an  action  of  replevin  brought  in  the  county 
<x)urt  of  Johnson  county,  the  value  of  the  property  in  dis- 
pute being  about  $500.  The  case  was  tried  on  the  7th 
day  of  February,  1887,  and  taken  under  advisement  by 
the  court.  It  is  claimed  on  behalf  of  the  plaintiff  in 
•error,  and  is  clearly  established  by  the  evidence*,  that  the 
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case  was  held  under  advisement  until  the  9th  or  10th  day 
of  February,  1887,  when  judgment  was  rendered.  The 
judge,  however,  failed  to  note  on  his  docket  the  date  of 
the  entry  of  the  judgment,  so  that  it  appeared  on  the 
docket  as  if  entered  on  February  7th.  Within  ten  days 
from  February  10,  1887,  the  plaintiff  filed  his  appeal  un- 
dertaking, but  on  motion  the  appeal  was  dismissed,  upon 
the  ground  that  the  undertaking  was  not  filed  within  the 
time  required  by  law.  The  plaintiff  thereupon  filed  a 
motion  in  the  county  court,  supported  by  numerous  affi- 
davits, showing  the  actual  date  when  judgment  was  ren- 
dered, and  asked  that  court  to  correct  its  judgment  by 
inserting  the  actual  date  when  it  was  rendered.  This 
motion  the  court  overruled,  upon  the  ground  of  want  of 
authority.  The  case  was  then  taken  on  error  to  the 
district  court,  where  the  judgment  was  affirmed. 

We  have  no  doubt  that  a  county  court  in  a  term  case, 
and  upon  due  notice  to  the  adverse  party,  may  correct  a 
docket  entry  after  the  term  in  the  mode  pointed  out  by  the 
statute.  The  practice  in  that  regard  is  assimilated  as  far 
as  possible  to  that  of  the  district  court.  The  judge,  there- 
fore, had  authority  to  insert  a  date  to  conform  to  the 
facts,  showing  when  the  judgment  was  rendered.  The 
judgment  of  the  district  court,  and  also  of  the  county 
court,  18  reversed,  and  the  county  court  directed  to  insert 
the  proper  date  at  which  the  judgment  was  rendered ;  and 
in  case  the  undertaking  for  an  ap])eal  was  filed  within  ten 
days  thereafter,  the  appeal  will  be  redocketed  in  the  dis- 
trict court  and  proceed  to  trial  therein.  The  question  as 
to  the  time  for  filing  an  answer  in  the  county  court  is  not 
presented  to  this  court  in  such  a  manner  as  to  show  that 
the  plaintiff  was  injured  by  the  refusal. 

Reyebsed  and  remanded. 

The  other  judges  concur. 
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Oeobo  W.  Forbes,  appellant,  v.  Margaret  A.  Mo 

COY  ET  AL.,  APPELLEES. 

1*  Estoppel.  Odc  M.  borrowed  $2,000  of  one  E.  C,  and  executed 
a  note  therefor,  with  F.  as  secarity.  To  secure  F.,  M.  and  wife 
ezecated  a  moitgage  upon  a  lot  possessed  by  them  in  the  city 
of  O.  When  the  note  became  due  an  action  was  brought 
against  M.  and  F.,  and  judgment  recovered  for  $2,286,  being 
principal  and  interest  thereon,  and  an  ezecation  was  dnly  is* 
sued  and  levied  upon  the  aforesaid  lot  owned  by  M.  At  the 
sale  F.  caused  the  lot  to  be  purchased  in  the  name  of  one  Y.,  to 
whom  he  was  indebted,  F.  paying  the  purchase  price.  F.  noti- 
fied Y.  of  the  purchase,  but  made  no  mention  of  his  mortgage, 
nor  made  any  claim  to  any  interest  in  the  lot.  Heldj  That  as 
against  Y.  he  was  estopped  to  claim  under  the  mortgage. 

ik  .    A  party  who  knowingly,  though  it  may  be  done  pas- 

sively, permits  another  to  purchase  land  and  expend  money 
thereon,  under  the  supposition  that  he  is  the  owner,  and  with- 
oxit  such  party  making  known  his  own  claim,  will  not  be  per- 
mitted afterwards  to  exercise  bis  legal  rights  against  the 
purchaser. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Neyille,  J. 

Charles  B,  Keller ,  for  appellant,  cited :  Bigelow  Es- 
toppel, 484.  Monks  v.  Belden,  80  Mo.,  639.  Gondie  v. 
Water  Co,,  7  Barr,  233.  Commonwealth  v.  iloUz,  10  Id., 
631.     Brani  v.  Coal  Co.,  93  U.  S.,  337. 

John  L.  Webster,  for  appellee  William  Vorce,  cited : 
Bice  V.  BuncCy  49  Mo.,  231.  Markam  v.  0^  Connor,  62 
Ga.,  183.  Gregg  v.  Von  Phul,  1  Wall.,  274.  Stevens  v. 
DenneU,  61  N.  H.,  324.  Whipple  v.  Whipple,  109  lU., 
418. 

Maxwell,  J. 

On  March  29,  1870,   George  A.  McCoy  and  George 
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W.  Forbes  executed  their  note  for  $2,000  to  Edward 
Creighton,  payable  one  year  after  date,  with  interest  at  the 
rate  of  12  per  cent  per  annum.  Forbes  merely  signed  as 
surety,  and  no  part  of  the  consideration  went  to  him.  To 
secure  Forbes  against  liability  or  loss,  George  A.  McCoy 
and  Margaret  McCoy,  his  wife,  on  April  1, 1870,  executed 
and  delivered  to  him  the  mortgage  which  is  here  sought 
to  be  foreclosed  on  lot  7,  block  22,  in  the  city  of  Omaha. 
The  title  to  this  lot,  at  that  time,  was  in  Mr.  and  Mrs. 
McCoy,  as  joint  tenants,  but  that  fact  was  unknown  to 
Forbes,  and  Mrs.  and  Mrs.  McCoy  appear  to  have  been 
ignorant  of  the  same. 

Edward  Creighton  brought  suit  on  the  $2,000  note 
against  George  A.  McCoy  and  George  W.  Forbes,  when  the 
same  was  due,  and  on  June  10,  1872,  obtained  judgment 
against  McCoy  and  Forbco  for  $2,286.  In  this  judgment, 
however,  Forbes  was  certified  as  surety  only.  On  July 
2,  1872,  Creighton  caused  an  execution  to  issue  on  said 
judgment,  and  be  levied  upon  said  lot  7,  block  22.  The 
same  was  regularly  advertised,  and  sold  on  the  10th  day 
of  August,  1872.  At  this  time  Forbes  was  largely  in- 
debted to  Wm.  Vorce,  one  of  the  defendants  herein. 
Kealizing  his  ultimate  liability  upon  the  note  for  whatever 
the  property  failed  to  pay,  and  to  protect  himself  and  pre- 
vent a  sacrifice  of  the  proi)erty,  he  had  John  L.  Webster 
attend  the  sale  and  bid  it  in  at  sheriff's  sale  for  William 
Vorce,  Forbes  paying  the  purchase  price,  $1,605,  whereby 
he  was  liquidating  his  indebtedness  to  Vorce. 

At  this  time  Vorce  knew  nothing  about  the  transaction, 
but  it  was  subsequently  ratified,  as  Vorce  afterwards  ac- 
<iepted  the  sheriff's  deed  and  gave  Forbes  credit  for  $1,605. 
Forbes  did  not  know  at  the  date  of  the  sale  that  Mrs  Mc- 
Coy owned  an  undivided  half  of  this  lot.  Forbes  was 
afterwards  compelled  to  pay  the  balance  of  this  judgment, 
$786.58,  whereby  the  conditions  of  this  mortgnge  became 
operative.     The  execution  was  issued  against  McCoy  and 
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Forbes,  and  such  interest  sold  by  the  sheriff  as  McCoy 
had  in  the  property,  and  nothing  more.  Mrs.  McCoy 
afterwards  ascertained  the  condition  of  the  title,  and  was 
threatening  to.  bring  suit  against  Vorce  to  recover  her  un- 
divided half,  when  Forbes,  learning  of  the  situation,  noti- 
fied Vorce  of  his  mortgage  against  her  interest.  Vorce 
ignored  said  mortgage,  and  after  this  suit  was.brought  and 
the  same  was  pending,  paid  Mrs  McCoy  $1,250  in  set- 
tlement. 

A  house  was  afterwards  built  upon  the  east  half  of  this 
lot  by  Forbes,  with  the  consent  of  Vorce,  to  pay  his  debts 
to  Vorce.  Forbes  was  unable  to  pay  for  it  wholly,  how- 
ever, and  Vorce  had  to  pay  the  difference  after  Forbes  had 
expended  some  money,  the  amount  of  which  is  uncertain. 

The  defendants  contend  that  plaintiff  is  estopped  from 
claiming  the  benefits  of  his  mortgage,  and  this  is  the  only 
question  for  the  consideration  of  this  court. 

The  plaintiff  claims  that  to  constitute  an  estoppel  "there 
must  have  been  a  false  representation  or  a  concealment  of 
material  facts. 

"  The  representation  must  have  been  made  with  knowl- 
edge of  the  facts. 

"  The  party  to  whom  it  was  made  must  have  been  igno- 
rant of  the  truth  of  the  matter. 

"It  must  have  been  made  with  the  intention  that  the 
other  party  should  act  upon  it. 

"  The  other  party  must  have  been  induced  to  act  upon 
it.'^     Bigelow  on  Estoppel,  page  552. 

Mr.  Forbes  was  well  aware  at  the  time  he  had  the  sher- 
iff's deed  for  the  lot  in  question  made  to  Vorce,  that  he 
possessed  a  mortgage  upon  said  lot.  If  he  intended  to  assert 
any  rights  under  this  mortgage  as  against  Vorce  he  should 
have  informed  him  of  that  fact.  But  it  may  be  said  that 
as  he  had  not  paid  the  amount  due  Creighton  over  and 
above  that  received  from  the  sale  of  the  lot,  that  therefore 
his  rights  under  the  mortgage  had  not  become  absolute. 
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This,  however,  could  make  no  difference.  He  well  knew 
at  that  time  the  existence  of  the  mortgage  under  which  he 
claims,  aud  if  he  intended  to  assert  any  rights  thereunder 
he  should  have  informed  Voroe  of  that  fact.  Otherwise, 
in  equity,  he  will  be  estopped  to  claim  under  the  mortgage. 

The  leading  case  on  this  subject  is  Pickard  v.  Sears,  6 
A.  &  E.,  469.  This  was  followed  by  Freeman  v.  Cooke,  2 
Exch.,  654,  and  Cornish  v.  Abbington,  4  H.  &  N .,  549^ 
and  In  re  Bahia  Ry,,  3  Q.  B.,  584.  In  the  case  of  The 
Continental  Bank  v.  The  Bank  of  the  Commonwealth,  50  N» 
Y.,  575,  582,  the  court  say :  **  We  hold  that  there  need  not 
be,  upon  the  part  of  the  person  making  a  declaration  or 
doing  an  act,  an  intention  to  mislead  the  one  who  is  induced 
to  rely  upon  it.  There  are  cases  in  which  parties  have 
Ijeen  estopped  when  their  acts  or  declarations  have  been 
done  or  made  in  ignorance  of  their  own  rights,  not  knowing 
that  the  law  of  the  land  gives  them  such  rights.  Here 
certainly  there  could  be  no  purpose  to  mislead  others,  for 
there  was  not  the  knowledge  to  inform  the  purpose,  and 
both  parties  were  equally  and  innocently  misled.  Indeed 
it  would  limit  the  rule  much  within  the  reason  of  it  if  it 
were  restricted  to  cases  where  there  was  an  element  of 
fraudulent  purpose.  In  very  many  of  the  cases  in  which 
the  rule  has  been  applied  there  was  no  more  than  negli- 
gence on  the  part  of  him  who  was  estopped,  and  it  has 
long  been  held  that  when  it  is  a  breach  of  gooil  faith  to 
allow  the  truth  to  be  known,  there  an  admission  will  es- 
top. {Gaylord  v.  VanLoan,  15  Wend.,  308.)  There  are 
decisions  where  the  rule  has  been  stated  as  the  plaintiff 
claims  it.  We  have  looked  at  those  cited.  It  was  not 
necessary  to  the  conclusion  of  the  court  in  them,  that  such 
a  restriction  should  be  put  upon  the  rule." 

In  Blair  v.  Wait,  69  N.  Y.,  113,  the  court  say :  "That 

it  is  not  necessary  to  an  equitable  estoppel  that  the  party 

should  design  to  mislead.     It  is  enough  that  the  act  was 

calculated   to   mislead,  and  did  actually  mislead  the  de- 

45 
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fendants^  while  actiDg  in  good  faith  and  with  reasonable 
-care  and  diligence,  and  that  thereby  they  might  be  placed 
in  a  position  which  would  compel  them  to  pay  a  demand 
which  they  had  every  reason  to  expect  was  canceled  and 
•discharged."  See  also  Waring  v.  Sombarriy  82  N.  Y.,  604. 
Hard  v.  Kelley,  78  Id.,  588,  597.  Malhney  v.  Horan,  49 
Id.,  Ill,  115.  Jewett  v.  3Mer,  10  Id.,  402,  406.  Shap- 
ley  V.  Abbott,  42  Id.,  443,  448.  St.  John  v.  Roberts,  31 
Id.,  441.  Brown  v.  Bowen,  80  Id.,  519,  541.  Law- 
rence  v.  Brown,  5  Id.,  394,  401.  Frost  v.  Saratoga 
Mut.  Ins.  Co.,  5  Denio,  154,  158.  WeOand  Canai  Co. 
V.  Hathaway,  8  Wend.,  480,  483. 

This  rule  was  approved  by  the  supreme  court  of  the 
United  States,  in  Kirk  v.  Hamilton,  102  U.  S.,  68,  and  by 
this  court  in  Oillespie  v.  Sawyer,  15  Neb.,  536,  and  Slate 
V.  Oraham,  21  Neb.,  329,  where  it  was  held  that  where  a 
party  knowingly,  though  it  be  done  passively  by  looking 
on,  suffer  another  to  purchase  or  spend  money  on  land  un- 
der an  erroneous  opinion  of  title,  without  making  known 
his  own  claim,  he  will  not  afterwards  be  permitted  to 
exercise  his  l^al  rights  against  such  person.  The  fact 
that  after  the  sheriff's  deed  to  Vorce  of  lot  7,  block  22, 
it  was  discovered  that  the  deed  to  McCoy  and  wife  was 
joint,  and  that  each  thereby  acquired  an  undivided  half 
interest  in  the  lot,  while  it  imposed  a  heavier  burden  upon 
Vorce  by  requiring  him  to  purchase  the  title  of  Mrs.  Mo- 
Ooy,  gave  the  plaintiff  no  greater  rights  in  the  premises 
than  if  the  entire  title  had  been  in  McCoy. 

2d.  The  construction  of  the  building  on  the  east  half 
of  the  lot  by  the  plaintiff  in  part  payment  of  certain 
amounts  owing  by  him  to  the  defendant,  does  not  seem  to 
enter  into  the  case.  The  judgment  of  the  district  court 
is  clearly  right,  and  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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Omaha    Belt    Railway    Company,    plaintiff    in     ^ 
ERROR,  V.  Swan  G.  Johnson  and  August  Benson,      ^ 

DEFENDANTS  IN  ERROR. 

1.  Eminent  Domain.  Where  real  estate  has  been  condemned 
for  public  use,  and  damages  awarded  to  the  land  owner  by  a 
jury,  and  the  only  error  assigned  in  the  supreme  oonrt  is,  that 
the  verdict  is  excessiye,  the  conrt  ordinarily  will  not  vacate 
or  modify  the  verdict  if  it  is  based  on  the  testimony  in  the  case. 

12.  .     The  question  of  the  amount  of  damages  sustained  by 

the  land  owner  for  a  right  of  way  condemned  across  his  land 
is  peculiarly  of  a  local  nature,  proper  to  be  determined  by  a 
jury  of  the  county. 

Error  to  the  district  court  of  Douglas  county.  Tried 
below  before  Hopewell,  J. 

George  E.  PrUcheU,  for  plaintiff  in  error. 

/.  J.  Cy  Connor  and  (7.  A.  Baldwin^  for  defendants  in 
error. 

Maxwell,  J. 

The  plaintiff  condemned  certain  real  estate  of  the  de- 
fendants situated  in  North  Omaha.  The  strip  condemned 
was  seventy-five  feet  in  width  by  107J  feet  in  length, 
being  part  of  the  defendants^  brick-yard.  An  appeal 
from  the  award  of  damages  was  taken  to  the  district  court 
of  Douglas  county,  where  on  the  trial  the  jury  returned  a 
verdict  for  $1,000  principal  and  $1073^|j^  interest.  A 
motion  for  a  new  trial  having  been  overruled,  judgment 
was  entered  on  the  verdict. 

The  error  relied  upon  in  this  court  is,  that  the  verdict 
is  against  the  weight  of  evidence — in  other  words,  is 
excessive. 
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The  testimony  as  to  the  value  of  the  land  taken  varies 
from  a  few  hundred  dollars  to  $1,600.  It  appears  that 
the  land  was  used  by  the  defendants  as  a  part  of  a  brick- 
yard ;  that  it  had  been  leveled  up  and  fitted  for  that  pur- 
pose at  a  considerable  expense;  that  they  possessed  an 
abundance  of  clay  for  the  manufacture  of  bricks  close  at 
hand,  and  that  a  pipe  connected  with  the  city  water-works 
extended  into  their  yard  for  their  use.  Upon  these  facts, 
the  question  of  damages  was  properly  one  for  a  jury,  and 
where  the  verdict  is  based  on  the  evidence  this  court  can- 
not ordinarily  say  that  the  jury  should  have  adopted  the 
lowest  instead  of  the  highest  estimate. 

The  question  here  presented  was  before  this  court  in 
Clarke  v.  C,  K  <&  N.  R.  R.  Co.,  23  Neb.,  616,  where  it 
is  said :  "  That  the  question  of  the  value  of  real  estate 
or  damages  sustained  by  a  land  owner  from  a  right  of  way 
condemned  across  his  land,  is  peculiarly  of  a  local  nature, 
proper  to  be  determined  by  a  jury  of  the  county  where 
the  land  is  situated,  the  verdict  being  based  upon  the  tes- 
timony of  witnesses  acquainted  with  the  land  and  its 
value  and  capable  of  making  a  fair  estimate  of  the  dam- 
ages sustained.  Such  a  jury  thus  advised  certainly  possess 
means  of  knowledge  not  presented  to  this  court,  and  their 
verdict,  based  upon  the  testimony  generally  will  be  sus- 
tained." 

The  testimony  shows  that  the  defendants  sustained 
heavy  damages  by  reason  of  the  condemnation  of  the  land 
heretofore  referred  to,  and  no  sufficient  reason  has  been 
shown  for  setting  aside  or  modifying  the  verdict.  The 
judgment  is  therefore  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Simeon  Kahn,  plaintiff  in  error,  v.  Felix  Kahn 
et  al.,  defendants  in  error. 

Estoppel.  A  entered  into  a  contract  Trith  B,  by  which  he  agreed 
to  serve  B  for  the  term  of  one  year,  for  a  salary  of  |1,500. 
Before  the  expiration  of  the  year  B  discharged  him  without 
cause.  After  the  expiration  of  a  nnmber  of  months,  A,  being 
nnable  to  secare  employment  elsewhere,  brought  an  action  for 
the  wages  accrued  after  the  discharge.  Judgment  was  rendered 
in  his  faTor.  He  afterwards  brought  another  action  for  sim- 
ilar wages  alleged  to  have  accrued  after  the  commencement  of 
the  first  suit.  The  judgment  in  the  first  action  was  pleaded  in 
bar  of  a  recovery  in  the  second.  It  was  Held,  That  the  second 
action  could  not  be  maintained,  plaintiff  having  exhausted  his 
remedy  in  the  tirst. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley  J. 

(7.  A.  Baldwin  and  Simeon  Bloom,  for  plaintiflF  in  error, 
cited :  Herman  Estoppel,  Sec.  228.  Allen  v.  Saunders,  6 
Neb.,  436.  Buck  v.  Devereaux,  9  Neb.,  110.  2  Suther- 
land Damages,  475.  Huntington  v,  R.  R.  Co,,  7  Am. 
Law  Reg.,  143. 

Oregory,  Day  &  Day,  for  defendants  in  error,  cited : 
James  v,  Allen  County,  44  Ohio  State,  226. 

Reiose,  Ch.  J. 

The  allegations  of  the  petition  filed  in  this  cause  in  the 
district  court  were  to  the  effect  that  about  the  first  of  Jan- 
uary, 1883,  plaintiff  and  defendants  entered  into  an  oral 
agreement,  whereby  defendants  employed  plaintiff  to 
serve  them  in  the  capacity  of  traveling  salesman  for  the 
period  of  one  year,  commencing  January  1,  1883,  and 
ending  December  31st  of  the  same  year,  at  a  siilarv  of 
$1,500  for  said  year;   that  he  served  defendants  in  said 
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capacity,  under  said  agreement,  during  the  months  of  Jan- 
uary, February,  and  Marcli  of  said  year,  but  that  in  the 
month  of  March  they  discharged  him  from  their  service 
without  just  cause;  that  he  served  them  faithfully  and 
well,  but  was  prevented  from  completing  his  contract  by 
reason  of  his  wrongful  discharge  by  them ;  that  he  made 
diligent  effort  to  obtain  employment  up  to  the  first  day  of 
August,  1883,  but  that  he  had  failed  to  do  so.  Judgment 
was  demanded  for  the  sum  of  $125,  the  amount  of  his 
wages  for  July,  1883. 

Defendants  answered,  pleading  a  number  of  defenses 
but  one  of  which  we  will  notice.  That  one  was  to  the 
effect  that  in  an  action  wherein  the  same  plaintiff  was 
plaintiff  and  the  same  defendants  were  defendants,  before 
that  time  tried  and  determined  by  the  same  court,  each  and 
every  issue  joined  in  this  cause  were  joined  and  tried  in 
that  case,  and  adjudicated  in  favor  of  plaintiff,  and  that 
that  suit  was  a  bar  to  a  recovery  in  this  case. 

Upon  the  trial  the  court,  on  motion  of  defendants,  gave 
the  following  instruction  to  the  jury,  over  plaintiff's 
exceptions : 

"  It  appears  from  the  evidence  and  without  dispute  that 
the  issues  of  fact  joined  in  this  case  are  identical  with  the 
issues  joined  in  a  case  tried  in  this  c(furt  at  the  May  term, 
1886,  between  the  same  parties,  in  which  the  plaintiff  re- 
covered a  judgment.  That  being  the  case  and  the  matters 
having  already  been  once  adjudicated,  your  verdict  will  be 
for  the  defendants." 

A  verdict  was  returned  in  accordance  with  this  instruc- 
tion, and  upon  which  a  judgment  was  rendered  in  favor 
of  defendants.  Plaintiff  brings  the  cause  to  this  court 
by  proceedings  in  error. 

.  The  basis  of  the  instruction  above  copied  is  the  aver- 
ments of  the  petition  in  the  prior  case,  together  with  those 
of  the  answer.  Those  papers  were  introduced  in  evidence, 
and  plaintiff  and  his  witnesses  testified  that  they  referred 
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to  the  same  contract  for  service,  discharge,  and  money  de- 
mand, except  that  the  suit  was  I  rought  for  wages  due  for 
the  month  of  July  instead  of  for  the  month  of  April,  as  in 
the  former  case.  It  could  serve  no  good  purpose  to  copy 
the  petition  in  the  former  case,  nor  even  to  give  a  synop- 
sis of  it,  for  it  is,  with  the  exception  stated,  in  the  same 
language  as  is  the  one  in  the  case  at  bar.  There  is  nothing 
in  the  petition  in  either  case  which  can  be  construed  into 
an  averment  that  the  plaintiff's  wages  were  to  be  paid  him 
monthly,  nor  at  any  stated  periods  during  his  service^ 
The  averments  are  plain  and  unequivocal  that,  by  the  con« 
tract,  defendants  employed  plaintiff  to  serve  them  "in  the 
capacity  of  traveling  salesman  for  the  period  of  one  year 
commencing  January  1,  1883,  and  ending  December  31, 
1883,  at  a  salary  of  $1,500  for  said  year."  But  one  ac- 
tion could  be  maintained  upon  such  a  contract.  There 
was  no  provision  made  for  payment  in  installments,  and 
hence  no  action  could  be  maintained  until  the  contract  was 
executed  or  terminated  in  some  other  manner.  It  might 
be  that  had  plaintiff  waited  until  the  expiration  of  the 
year  he  could  have  maintained  his  action  for  his  salary 
then  due,  had  he  been  deprived  of  the  opportunity  to  ren- 
der the  service  by  the  wrongful  discharge.  But  he  <lid 
not  do  so ;  he  elected  to  bring  his  action  for  a  part  of  the 
term,  and  by  so  doing  he  exhaustetl  his  remedy. 

Much  has  been  said  in  the  briefs,  and  upon  the  oral 
argument,  of  the  case  of  James  v.  Board  of  County  Com- 
missioners of  Allen  County,  44  O.  St.,  226.,  S.  C,  6  N.  E. 
Eeporter,  246,  wherein  it  is  claimed  that  the  question  pre- 
sented in  this  case  was  decided. 

The  contract  referred  to  in  that  case  was  for  employ- 
ment, the  wages  to  be  paid  each  month  during  the  term, 
and  the  court  held,  upon  a  full  consideration  of  the  ques- 
tion, that  in  the  case  of  a  wrongful  discharge  the  employee 
could  maintain  but  one  action  for  breach  of  contract,  and 
that  one  recovery  for  such  claim  was  a  bar  to  any  future 
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action.  We  do  not  see  that  the  question  there  decided  can 
arise  in  this  case,  for  the  reason  already  stated^  that  the 
<K)ntract  described  in  the  petition  in  this  case  was  an  entire 
contract,  no  reference  being  made  therein  to  payments  by 
installments.  In  such  cases  but  one  action  can  be  main- 
tained, whether  that  be  for  damages  arising  from  a  breach 
of  the  contract  or  for  the  whole  amount  due  thereon,  upon 
the  doctrine  of  constructive  service.  We  think  it  quite 
dear  that  the  first  action  described  in  the  defendants'  ans- 
wer, and  as  shown  by  the  petition  introduced  in  evidence, 
was  a  complete  bar  to  the  action  in  this  case. 

The  judgment  of  the  district  court  is  therefoi'e  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Charles  H.  Brown,  Administrator,  plaintiff  in 
error,  v.  The  Estate  of  John  G.  Jacobs,  de- 
fendant in  error. 

Administration  of  Estates.  B  was  duly  appointed  administra- 
tor of  the  estate  of  A,  deceased;  0  became  6*8  sole  surety 
upon  the  administrator's  bond;  B  was  removed  from  bis  ad- 
ministratorship upon  the  complaint  of  0,  upon  the  charge  of 
squandering  the  estate,  and  G  was  appointed  as  his  successor. 
O,  upon  rendering  his  account  as  administrator  de  bonis  fion  of  the 
estate  of  A,  was  charged  with  the  penalty  of  B's  bond.  C 
afterwards  died  intestate,  and  D  was  appointed  administratrix 
of  bis  estate.  E  was  appointed  second  administrator  de  bonis 
non  of  the  estate  of  A.  E,  as  such  administrator,  filed  his  claim 
against  the  estate  of  0  for  the  full  amount  of  the  penalty  of  the 
administrator's  bond  given  by  B  and  C,  which  was  disallowed, 
and  from  which  he  appealed  to  the  district  court,  where  the 
judgment  of  the  county  court  was  affirmed.  Upon  error  to  the 
supreme  court  the  judgment  of  the  district  court  was  affirmed, 
and  it  was  held  that  the  liability  of  the  estate  of  C  to  the  sec- 
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ond  administrator  de  honU  non  of  the  estate  of  A  could  be  fixed 
only  upon  the  settlement  of  C*8  acoonnts  as  first  administrator 
de  honU  n<m\  and  after  the  allowance  of  all  jnst  credits  his  estate 
would  be  liable  for  the  balance  found  due. 

Erkob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

CongdoUy  Clarkson  &  Hurdy  and  W.  J.  OmneU,  for 
plaintiflF  in  error,  cited:  Brandt  Suretyship,  Sees.  496, 
532.  StovaUv.  Banks,  10  Wall.,  583.  Taylor  v.  Hmt, 
54  Mo.,  205.  RabsUm  v.  Woody  15  HI.,  159.  Jacobs  v. 
Morrowy  21  Neb.,  233. 

J".  (7.  Oomny  for  defendant  in  error. 

Reese,  Ch.  J. 

In  January,  1875,  Henry  Gray,  a  citizen  of  Douglas 
<X)unty,  died  intestate.  Jonas  Gise  was  duly  appointed 
administrator  of  his  estate.  His  sole  surety  on  the  ad- 
ministrator's bond  executed  by  him  was  John  G.  Jacobs, 
who  is  now  deceased,  and  of  whose  estate  Lillian  Jacobs 
is  the  administratrix.  Some  time  after  the  appointment 
of  Gise,  Jacobs,  his  surety,  applied  to  the  county  court 
for  his  removal  from  his  trust  on  the  ground  that  he  was 
squandering  the  assets  of  the  estate.  Upon  a  hearing  of 
this  application  Gise  was  removed  and  Jacobs  was  ap- 
pointed administrator  in  his  stead.  Upon  a  settlement  of 
Gise's  account  it  was  found  that  he  should  be  charged  with 
the  sum  of  $12,370.39  as  being  in  his  hands.  This 
money  he  failed  to  pay  over  to  Jacobs,  his  successor. 
Upon  an  account  being  filed  by  Jacobs,  exceptions  were 
taken  thereto  by  the  creditors  of  the  estate  of  Gray,  upon  the 
ground  that  he  failed  to  charge  himself  with  $10,000,  the 
penalty  of  Gise's  bond,  and  on  which  he  was  sole  surety, 
that  sum  being  less  than  the  amount  of  money  found  to  be 
in  Gise's  hands  at  the  time  of  his  removal.     The  county 
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court  refused  to  so  charge  him.  The  district  court  re- 
versed  the  decision  of  the  county  court,  and  ordered  Jacobs 
charged  with  the  $10,000.  The  judgment  of  the  district 
court  was  aflSrmed  by  the  supreme  court.  See  Jacobs  v. 
Morrow,  21  Neb.,  233.  Upon  the  death  of  Jacobs,  Charles 
H.  Brown  was  appointed  administrator  de  bonis  non  of 
the  Gray  estate,  and,  as  such  administrator,  filed  a  claim 
against  the  Jacobs  estate  for  the  sum  of  $10,000.  This 
claim  was  as  follows : 

"  In  the  matter  of  the  estate  of  John  G.  Jacobs,  deceased. 
And  now  comes  Charles  H.  Brown,  2d  administi-ator  d, 
b.  n.  of  the  estate  of  Henry  Gray,  deceased,  and  as  such 
administrator  hereby  makes  and  presents  a  claim  against 
the  said  estate  of  John  G.  Jacobs,  deceased,  for  the  sum  of 
$10,000,  the  said  sum  being  the  amount  of  bond  of  one 
Jonas  Gise  as  administrator  of  the  estate  of  Henry  Gray^ 
deceased,  signed  by  said  Gise  as  principal  and  said  John 
G.  Jacobs  as  surety;  the  said  bond  being  dated  Feb.  27,. 
1875,  and  on  said  day  was  duly  received  and  approved  by 
said  court;  that  upon  the  giving  of  said  bond  the  said 
Gise  duly  qualified  as  such  administrator,  and  as  such  he 
collected  and  received  large  sums  of  money;  that  subse- 
quently he  was  removed  from  his  said  trust  and  upon  the 
final  hearing  of  his  account  as  such  administrator,  it  was 
by  this  honorable  court,  on  the  20th  day  of  January,  1881, 
duly  adjudged  that  there  was  due  and  payable  to  the  then 
administrator  d.  b.  n.  of  said  estate  of  Henry  Gray,  de- 
ceased, or  to  his  successor  in  office,  the  sum  of  $12,370.39, 
no  part  of  which  sum  was  ever  paid,  and  the  same,  with 
interest,  is  now  due  the  undersigned  as  2d  administrator 
d.  b.  n.,  and  the  same  to  the  extent  of  $10,000,  with  inter- 
est from  January  20,  1881,  is  a  valid  charge  against  the 
estate  of  said  John  G.  Jacobs.  (Signed)  C.  H.  Brown,. 
Administrator  d.  b.  n.  of  the  estate  of  Henry  Gray, 
deceased." 

The  claim  was  disallowed  by  the  county  court,  when 
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plaintiff  in  error  appealed  to  the  district  court.  Upon  a 
hearing  in  that  court  the  decision  of  the  county  court  was 
affirmed.     Plaintiff  prosecutes  error  to  this  court. 

It  will  be  seen  that  the  basis  of  plaintiff^s  claim  is  the 
penalty  of  the  bond  given  by  Gise,  and  which  was 
charged  to  the  account  of  Jacobs^  and  not  upon  a  balance 
found  due  the  Gray  estate  from  Jacobs,  the  administrator^ 
There  is  no  charge  of  malfeasance  or  malversation  against 
Jacobs  in  his  life-time,  but  it  is  claimed  that  the  provisions 
of  section  318  of  chapter  23,  Compiled  Statutes  of  1887,. 
justifies  the  demand  made.     That  section  is  as  follows : 

"Where  an  executor  or  administrator  shall,  for  any  of 
the  causes  mentioned  in  this  chapter,  be  removed  from  his 
trust,  or  shall  die,  or  his  authority  shall  otherwise  be  ex- 
tinguished, and  a  new  administrator  shall  be  appointed^ 
such  new  administrator  shall  be  the  party  entitled  to  bring^ 
an  action  upon  the  bond  of  the  former  executor  or  admin- 
istrator for  any  damages  sustained  by  reason  of  his  neglect 
or  refusal,  or  the  neglect  or  refusal  of  his  representatives^ 
to  turn  over  to  such  new  administrator,  pursuant  to  tha 
order  or  decree  of  the  probate  court,  or  according  to  law,, 
any  estate  remaining  unadministercd." 

We  are  unable  to  see  that  this  section  furnishes  the 
authority  contended  for.  It  is  true  that  the  new  admin- 
istrator is  the  proper  party  to  the  suits  named  in  the  sec- 
tion, and  it  is  also  true  that  plaintiff  was  the  proper  party 
to  present  claims  against  the  estate  of  his  predecessor; 
but  the  question  here  is,  is  the  claim  set  out  in  the  state- 
ment a  proper  claim  to  be  filed?  We  think  not.  Suppose 
the  $10,000  charged  to  Jacobs — and  which  he  did  not  re- 
ceive— had  been  all  the  charges  made  against  him — no 
money  or  property  coming  into  his  hands — could  it  be 
claimed  that  the  proper  charges  of  administration  could  not 
have  been  deducted  from  it  before  he  could  be  called  upon 
to  pay  over  to  a  successor  the  assets  in  his  hands?  We 
think  not.     The  bond  of  Gise  was  paid  and  extinguished 
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upon  Jacobs  being  charged  with  the  amount  of  its  penally. 
The  Gray  estate  had  no  further  interest  in  it.  The  $10,- 
000  in  money  was  charged  to  Jacobs,  the  same  as  though 
it  had  been  received  from  any  other  source.  Had  any 
other  person  than  Jacobs  been  the  surety  upon  Gise^s 
bond,  it  would  have  been  his  duty  to  have  collected  the 
penalty  by  suit,  and  when  so  collected  the  money  arising 
therefrom  would  have  been  subjected  to  no  charges  what- 
ever different  from  other  funds  of  the  estate.  But  as  he 
was  the  sole  surety,  his  liability  was  fixed,  and  he  was 
chargeable  with  the  amount  named  in  the  bond  the  same 
as  though  he  had  actually  been  paid  the  money.  The 
liability  of  Jacobs  to  the  estate,  therefore,  is  limited  to  the 
amount  with  which  he  was  l^lly  chargeable,  less  credits 
and  legal  disbursements,  the  balance  to  be  ascertained 
npon  a  settlement  in  the  proper  tribunal. 

The  judgment  of  the  district  court  must,  therefore,  be 
affirmed,  which  is  done. 

Judgment  affirmed. 

The  other  judges  concur. 


James  L.  Gandy,  plaintiff  in  error,  v.  The  Statk 
OF  Nebraska,  defendant  in  error. 

1.  Criminal  Law:  depositions  in  criminal  cases.  Where 
depositions  of  certain  ivitnesses  on  behalf  of  the  defendant  in  a 
criminal  case  are  taken  by  a  commission  appointed  bj  a  judge 
of  the  district  court,  such  judge  has  the  power  under  Sec.  460  of 
the  criminal  code  to  prescribe  the  manner  of  taking  such  dep- 
ositions, the  usual  mode  being  by  interrogatories  and  cross- 
interrogatories,  but  this  will  not  prevent  the  attorney  of  either 
or  both  parties  Irom  ap])earing  and  further  examining  or  cross- 
examining  the  witnesses. 


JULY  TERM,  1888.  717 

Gandy  v.  State. 


2. :      MISCONDUCT  OP  PROSECUTING  ATTORNEY.      A  proflecnt- 

log  officer  has  do  right  to  go  to  'witnesses  of  a  party  accused  of 
crime  and  endeavor  to  dissaade  them  from  appearing  and  testi- 
fying in  the  case;  nor  will  his  assumption  thatsnch  witnesses 
are  unreliable,  and  may  testify  falsely,  justify  him  in  such  oon> 
dnct.  The  qnestion  of  the  credibility  of  the  witnesses  is  one  for 
the  jnry,  and  not  for  the  prosecuting  officer. 

3. :    information:    witnesses.     The  names  of  witnesses 

npon  which  the  state  relies  to  prove  the  charge  against  one 
accused  of  crime  should  be  endorsed  on  the  information  at  as 
early  a  day  as  practicable  alter  the  discovery  of  such  witnesses, 
and  in  all  cases  before  the  day  set  for  the  trial  of  the  case. 

4.  Trial:  verdict:  consideration  of  case  bt  jury.  Where 
a  bailiff  remains  in  a  room  with  a  jury  during  the  tipie  such 
jury  are  considering  their  verdict,  it  is  sufficient  to  vitiate  the 
verdict.  The  jury  should  have  opportunity  for  private  and 
confidential  discussion.  They  should  be  permitted  to  comment 
with  freedom  upon  the  motives  and  conduct  of  parties  and  wit- 
nesses, and  without  restraint  to  express  their  views,  which  per- 
haps they  could  not  publicly  express  without  making  enemies. 
The  presence  of  an  officer,  therefore,  for  any  considerable  portion 
of  the  time,  is  an  intrusion  on  this  privacy,  from  which  an 
injury  to  the  accused  will  be  presumed. 

Eeeor  to  the  district  court  for  Pawnee  county.  Tried 
below  before  Chapman,  J. 

E.  W.  Thomas,  Humphrey  &  Lindsay,  and  John  i. 
Webster,  for  plaintiff  in  error,  on  depositions,  cited:  Hol~ 
lister  V.  Hollister,  6  Penn.  State,  449.  ^tagg  t?.  Pomeroy, 
3  La.  Ann.,  16.  Walker  v.  Barron,  4  Minn.,  178.  Mis- 
conduct of  prosecuting  attorney:  Maxwell  Crim.  Proc, 
670.  People  v.  Quick,  68  Mich.,  322.  Presence  of  bailiff 
in  jury  room:  Rickard  r.  State,  74  Ind.,  275.  Max- 
well Crim.  Proc,  614.  Koons  v.  State,  36  Ohio  State, 
196.     People  v.  Knapp,  3  N.  W.  R.,  927. 

William  Leese,  Attorney  General,  Edwin  FaUoon,  Fraiik 
Martin,  and  E.  A.  Tucker,  for  defendant  in  error,  on  en- 
dorsement of  names  of  witnesses  on  information,  cited : 
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State  V.  HucUnSy  36  N.  W.  Rep.,  527.  Misconduct  of 
prosecuting  attorney  and  taking  of  depositions:  Crim. 
€ode,  Sec.  462.  Civil  Code,  Sec.  378.  Maxwell  Crim. 
Proc,  562,  563,  566.  Presence  of  bailiff  in  jury  room : 
Hayne  New  Trials,  Sec.  69.  Billiard  New  Trials,  Sees. 
12,  18,  and  12a.  Gainey  v.  People,  97  111.,  271.  Crock- 
M  V.  State,  8  N.  W.  R.,  591.  Ned  v.  State,  33  Miss., 
364.  CoUier  v.  State,  20  Ark.,  36.  1  Bishop  Crim.  Proc., 
Sec  998a. 

Maxwell,  J. 

The  plaintiff  in  error  was  charged  in  an  information 
for  perjury  in  the  district  court  of  Richardson  county,  and 
on  the  trial  was  found  guilty,  and  sentenced  to  imprison- 
ment in  the  penitentiary  for  the  period  of  five  years.  The 
<ai8e  was  brought  on  error  to  this  court,  and  the  judg- 
ment reversed.  A  change  of  venue  was  had  to  Pawnee 
<x)unty,  the  county  seat  of  which  is  but  a  few  miles  from 
that  of  Richardson  county,  and  a  trial  being  about  to  take 
place  the  plaintiff  filed  an  affidavit  of  prejudice  against 
Judge  Appelget,  whereupon  the  cause  was  continued  and 
afterwards  a  trial  was  had  before  Judge  Chapman,  of  the 
.second  district,  and  a  verdict  of  guilty  rendered,  and  the 
plaintiff  sentenced  to  imprisonment  in  the  penitentiary. 
He  now  presents  error  to  this  court. 

A  large  number  of  errors  are  assigned,  but  four  of 
ifhich  it  will  be  necessary  to  notice.  As  there  must  be  a 
new  trial,  we  will  not  examine  the  evidence;  nor  as  to  the 
competency  of  one  Hutton,  called  as  a  juror;  nor  the 
instructions;  as  the  error,  if  any,  probably  will  be  cor- 
rected in  the  nei^t  trial.  It  may  be  said  generally  that  on 
the  trial  the  plaintiff  in  error,  so  far  as  the  court  is  oon- 
eerned,  was  treated  with  fairness  and  consideration,  and 
has  no  cause  of  complaint. 

The  first  error  assigned  is,  the  misconduct  of  the  county 
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attorney,  who  prosecuted  for  the  state^  in  cross-examining 
certain  witnesses  whose  testimony  was  taken  at  Oberlin, 
Kansas.  These  depositions  were  taken  under  a  commis- 
sion appointed  under  the  provisions  of  section  460  of  the 
•criminal  code. 

The  ordinary  course  for  the  judge  in  appointing  the 
commission  is  to  direct  the  mode  of  examination  of  the 
witnesses,  which  usually  is  by  interrogatories  and  cross- 
interrogatories.  Where,  however,  either  or  botli  parties 
appear  by  attorney  and  further  examine  and  cross-examine 
the  witnesses,  it  will  not  be  ground  of  error. 

2.  Misconduct  of  the  county  attorney  and  others  in 
intimidating  witnesses.  In  support  of  this  charge  a  num- 
ber of  affidavits  were  filed,  which  are  now  before  us,  and 
are  as  follows: 

"  I,  L,  C.  Thomas,  being  first  duly  sworn,  say  I  reside 
in  Richardson  county,  Neb.  About  a  week  ago  last  Mon- 
day I  was  subpoenaed  on  behalf  of  the  defendant  to  appear 
here  at  the  district  court  of  Pawnee  county,  Nebraska,  on 
April  23,  1888,  and  I  did  appear  in  obedience  to  said  sub- 
poena. This  morning,  during  the  progress  of  the  trial  of 
the  above  case,  and  before  the  witnesses  on  behalf  of  tlie 
•defendant  had  been  called  to  testify,  Dr.  B.  Bell  Andrews, 
a  witness  in  the  cause  on  behalf  of  the  state,  went  to  my 
room  in  the  hotel  in  Pawnee  City,  where  I  was  stopping, 
and  told  me  I  had  better  not  appear  at  said  trial  as  a 
witness  for  the  defendant,  J.  L.  Gandy,  and  if  I  did  they 
would  raise  a  mob  in  Humboldt,  Nebra£^ka,  and  come  to 
where  I  live  and  mob  me.  This  morning,  in  Pawnee 
■City,  before  the  witnesses  on  behalf  of  the  defendant  had 
been  called  to  testify,  Edwin  Falloon,  the  county  attorney 
of  Richardson  county,  Nebraska,  who  was  prosecuting  said 
<2ase,  told  me  I  had  better  not  appear  to  testify  on  behalf 
of  the  defendant  in  said  case — ^that  if  I  did  it  would  not 
be  well  for  me.  By  the  statements  made  to  me  by  said 
Andrews  and  Falloon,  I  was  put  in  fear.  I  was  not  placed 
on  the  witness  stand,  and  did  not  testify  in  said  cause.'' 
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"J.  L.  Calvert,  being  first  duly  sworn,  on  his  oath 
says,  that  he  is  a  resident  of  Oberlin,  Decatur  county, 
Kansas,  and  while  said  depositions  were  being  taken  one 
Edwin  Falloon,  the  prosecuting  attorney  in  this  action, 
and  county  attorney  of  Richardson  county,  Nebraska,  met 
affiant  in  the  hall  near  the  room  in  which  such  depositions 
were  being  taken,  and  asked  affiant  if  he  was  going  to  be  a 
witness  in  the  case,  and  on  affiant  informing  him  that  such 
would  not  be  the  case  at  that  time,  said  Falloon  told  affi- 
ant he  had  better  not  testify  in  the  case;  said  that  affiant 
was  yet  a  young  man,  and  that  if  he  testified  in  favor  of 
J.  L.  Gandy,  and  against  the  state,  he  would  be  testifying 
against  a  dozen  good  men,  and  would  ruin  his  (affiant's) 
chances  in  life,  and  affiant  further  states  that  he  did  not 
testify  at  that  time,  nor  was  his  evidence  taken." 

**  Leonard  Hutchins,  being  first  duly  sworn,  deposes  and 
says,  that  he  is  one  of  the  witnesses  in  the  defendant's 
behalf  in  the  above  entitled  case;  that  on  the  25th  day  of 
April,  1888,  while  affiant  was  walking  in  the  streets  of 
Pawnee  City,  and  before  affiant  had  testified  in  such  case, 
one  B.  Bell  Andrews,  a  witness  for  the  state,  in  the  hear- 
ing of  affiant,  and  directing  his  remarks  at  affiant,  said^ 
'Damn  him,  there's  a  man  come  here  to  swear  against  me, 
and  if  he  does  so  PU  have  him  arrested/  And  after  affi- 
ant had  testified,  and  as  he  was  leaving  the  witness  stand 
in  the  court-room  where  such  trial  was  taking  place,  the 
said  Andrews  remarked,  "  There  goes  a  man  who  swore  to 
a  damned  lie/  " 

"Geo.  J.  Bentley,  being  duly  sworn,  on  his  oath  says: 
I  reside  in  Oberlin,  Decatur  county,  Kansas;  that  on  or 
about  tlie  3d  day  of  April  one  Edwin  Falloon,  county 
attorney  for  Richardson  county,  Nebraska,  approached 
this  affiant  while  in  Oberlin,  Kansas,  and  in  the  law  office 
of  G.  Webb  Bertram,  saying  he,  Falloon,  would  like  to 
talk  with  me.  We  repaired  to  the  private  room  of  said 
office,  when  and  where  Mr.  Falloon  advised  me  not  to  tes- 
tify in  the  case,  as  it  would  not  be  to  my  interest  to  do  so.'^ 
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On  behalf  of  the  state  the  following  affidavits  were 
filed: 

"  B.  Bell  Andrews,  who  being  first  duly  sworn,  deposes 
and  says,  that  he  is  the  Andrews  mentioned  in  the  affida- 
vits of  L.  C.  Thomas  and  Leonard  Hutchins;  that  the 
affidavits  of  said  Thomas  and  Hutchins  are  false  in  every 
respect,  as  far  as  the  affiant  is  concerned ;  that  affiant  never 
made  any  statement  of  any  kind  to  said  Thomas  or  Hutch- 
ins about  this  case,  nor  did  this  affiant  ever  attempt  to 
influence  any  witness  in  this  case  to  testify  or  not  to  testify 
for  or  against  the  defendant,  nor  is  the  said  Hutchins  and 
this  affiant  on  speaking  terms/^ 

"Edwin  Falloon,  who  being  by  me  first  duly  sworn, 
deposes  and  says,  that  he  is  county  attorney  of  Richardson 
county,  Nebraska,  and  the  Falloon  mentioned  in  the  affi- 
davit of  L.  C.  Thomas,  J.  L.  Calvert,  and  Geo.  J.  Bent- 
ley  ;  that  affiant  says  that  he  never  tried  to  prevent  said 
Thomas,  Calvert,  or  Bentley  from  appearing  as  witnesses 
in  this  action ;  that  affiant  has  not  seen  said  L.  C.  Thomas 
for  several  weeks,  and  never  had  any  conversation  with 
him  about  this  case  at  any  time  or  place.  And  affiant 
further  says  that  he  had  a  conversation  with  J.  L.  Calvert, 
in  Oberlin,  Kansas,  about  this  case,  in  which  he,  Calvert, 
told  him  that  Thayer  and  Gandy  called  for  lease  blanks 
in  the  office  of  Calvert  k  Wallace,  at  the  time  the  lease  in 
question  was  alleged  to  have  been  executed ;  that  affiant 
replied  to  said  Calvert  that  it  seemed  strange  that  this  con- 
versation took  place,  because  nothing  of  the  kind  was 
given  in  evidence  upon  the  former  trial ;  that  affiant  told 
said  Calvert  that  he  believed  that  Gandy  was  making  a 
victim  out  of  him;  that  what  induced  affiant  to  approach 
and  talk  to  said  Calvert  about  this  case  was  that  G.  Webb 
Bertram,  the  notary  before  whom  the  depositions  were 
taken,  told  affiant  that  said  Calvert  had  tried  to  hire  said 
Bertram  to  not  take  said  depositions,  but  be  away  and  let 
W.  A.  Wilson,  the  person  mentioned  in  the  commission 
46 
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attached  to  said  depositions,  take  them.  And  affiant  far- 
ther states  that  he  asked  Calvert  to  testify  in  this  case  at 
Oberlin,  Kansas^  before  said  Bertram,  but  that  said  Cal- 
vert refused  to  do  so;  that  affiant  never  at  any  time  or 
place  trred  or  asked  the  said  Calvert,  Thomas,  or  Bentley 
to  not  appear  as  a  witness  on  l>ehalf  of  the  defendant, 
James  L.  Gandy,  nor  has  this  affiant  tried  or  attempted  to 
do  anything  improper  in  this  case,  or  anything  unbecom- 
ing an  attorney  or  officer  of  this  or  any  court.  Nor  has 
this  affiant  at  any  time  or  place  tried  to  hire  any  witness 
to  appear  or  not  to  appear  for  or  against  the  state  in  this 
case." 

Mr.  Falloon  was  also  examined  as  a  witness,  and  testified 
on  cross-examination  that  he  went  to  Oberlin,  Kansas,  to 
appear  as  attorney  for  the  state  in  taking  depositions;  that 
he  spoke  to  at  least  two  of  the  witnesses  of  the  plaintiff  in 
error,  and  sought  to  dissuade  them  from  testifying.  He 
also  seems  to  have  made  a  number  of  assertions  against 
the  plaintiff  in  error.  The  importance  of  the  testimony 
of  the  witnesses  whose  depositions  were  sought  will  be 
understood  when  the  charge  of  perjury  relates  to  an  allied 
lease  made  by  Thayer  to  Gandy,  at  Oberlin,  Kansas,  and 
some  of  the  witnesses  apparently  would  have  testified  that 
Gandy  and  Thayer,  at  the  time  the  alleged  lease  was  said  to 
have  been  prepared,  procured  a  blank  lease  for  the  purpose 
of  having  it  filled  up.  This  testimony  was  very  material  on 
behalf  of  the  plaintiff  in  error,  as  tending  to  show  that 
Thayer  had  actually  executed  a  lease  to  the  plaintiff  in 
error.  That  some  instrument  was  executed  by  Thayer  to 
the  plaintiff  in  error  at  that  time  is  clearly  shown,  and  the 
alleged  perjury  is  based  upon  the  all^ation  that  the  instru- 
ment was  not  a  lease. 

Section  37  of  the  criminal  code  provides :  "  That  if  any 
person  or  persons  shall,  corruptly,  or  by  threats,  or  force, 
endeavor  to  influence,  intimidate,  or  impede  any  juror, 
witness,  or  officer,  in  any  court  of  this  state,  in  the  di»- 
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charge  of  his  duty,  or  shall  corruptly,  or  by  threats  or 
force,  obstruct  or  impede,  or  endeavor  to  obstruct  or  im- 
pede, the  due  administration  of  justice  therein,  every  person 
or  persons  so  offending  shall,  be  punished  by  fine  not  ex- 
ceeding one  hundred  dollars,  or  by  imprisonment  not 
exceetling  twenty  days,  or  both." 

The  offense  was  punishable  also  at  common  law.  A 
proseimting  officer  has  no  more  right  to  attempt  to  dissuade 
the  witnesses  of  the  party  accused  of  crime  from  testifying 
than  he  would  have  to  induce  them  to  leave  the  state.  It 
will  not  do  to  say  as  an  excuse  that  they  would  have  testi- 
fied to  what  was  untrue.  The  jury  is  to  determine  the 
credibility  of  the  witnesses,  and  a  proper  cross-examina- 
tion of  a  witness  will  almost  invariably  test  the  truth  of 
his  statements.  In  any  event  a  prosecuting  officer  cannot 
be  allowed  to  resort  to  unprofessional  methods  to  prevent 
witnesses  from  giving  testimony.  No  doubt  the  attorney 
in  this  instance  deemed  what  he  did  to  be  his  duty  under 
the  circumstances,  hence  his  zeal  in  the  case,  and  perhaps 
did  not  view  the  transaction  as  dispassionately  as  but  for 
such  zeal  he  would  have  done. 

It  will  l)e  observed  that  Mr.  Andrews  in  his  affidavit 
fails  specifically  to  deny  that  he  used  the  language  imputed 
to  him  by  the  witnesses.  He  swears  to  conclusions.  All 
that  he  states  may  be  true,  and  still  the  affidavits  be 
undenied. 

3.  Objection  is  made  that  immediately  preceding  thie 
trial  the  prosecution  asked  leave  to  endorse  on  the  infor- 
mation the  names  of  twenty-three  witnesses,  residents  of 
Richardson  county.  But  six  of  these  witnesses  were  called. 
Afterwards  the  prosecution  asked  and  obtained  leave  to 
endorse  the  names  of  two  additional  witnesses.  A  continu- 
ance was  thereupon  asked  by  the  plaintiff  in  error,  which 
was  denied,  and  this  is  now  assigned  for  error.  A  prosecu- 
ting officer  who  knows  of  the  existence  of  additional  wit- 
nesses whose  names  he  desires  to  endorse  on  the  information 
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should  make  his  application  at  as  early  a  day  as  may  be  con- 
venienty  certainly  before  the  day  of  trial,  otherwise  if  the 
accused  is  taken  by  surprise  it  may  be  ground  for  a  new 
trial.  The  reason  for  the  rule  is  very  clearly  stated  by 
Judge  Cobb  in  Parkes  v.  State,  20  Nebraska,  617,  518, 
as .  follows :  "  It  is  an  innovation  which  had  been  often 
suggested  before  it  was  adopted.  With  its  undoubted  ad- 
vantages it  has  been  objected  to  as  placing  too  much  power 
in  the  hands  of  the  prosecutor.  Probably  foreseeing  this 
objection,  the  framers  of  the  law  sought  to  throw  around 
the  rights  of  the  accused,  under  this  method  of  prosecu- 
tion, every  reasonable  protection.  Under  the  system  of 
prosecution  by  indictment,  the  grand  jury  was,  in  a  sense, 
the  accuser  of  every  person  brought  to  trial  for  a  crime. 
So  here,  where  the  services  of  a  grand  jury  are  dispensed 
with,  \^hile  the  responsibility  of  the  prosecution  rests  in 
some  sense  upon  the  shoulders  of  the  prosecuting  attorney, 
there  is  certainly  some  reason  why  there  should  be  open  to 
the  accused  some  source  of  information  as  to  the  identity 
of  the  persons  upon  whose  oath  his  conviction  and  punish- 
ment is  about  to  be  claimed  at  the  bar  of  justice.'' 

In  this  case,  however,  the  testimony  of  the  witnesses 
called  does  not  appear  to  have  been  very  material,  hence 
it  was  error  without  prejudice. 

4.  While  the  jury  were  considering  their  verdict,  the 
bailiff  having  them  in  charge  remained  in  the  room  with 
them.  This  is  now  assigned  for  error.  The  question  here 
presented  was  before  the  supreme  court  of  Michigan  in 
People  V.  Knapp,  42  Mich.,  267,  8.  a,  3  N.  W.  R.,  927. 
Judge  Cooley,  in  discussing  the  question,  says :  "That 
when  the  jury  retire  from  the  presence  of  the  court,  it  is  in 
order  that  they  may  have  opportunity  for  private  and  con- 
fidential discussion,  and  the  necessity  for  this  is  assumed 
in  every  case,  and  the  jury  sent  out  as  of  course,  where 
they  do  not  notify  the  court  that  it  is  not  needful.  The 
presence  of  a  single  other  person  in  the  room  is  an  intru- 
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sion  upon  this  privacy  and  confidence^  and  tends  to  defeat 
the  purpose  for  which  they  are  sent  out;  and  if  one  may 
be  present,  why  not  several?  Why  may  not  the  o£Bcer 
bring  in  his  friends  to  listen  to  what  must  often  be  inter- 
esting discussions,  and  then  defend  his  conduct  on  proof 
that  they  did  nothing  but  listen  ?  But  the  circumstances 
of  particular  cases  may  make  it  specially  mischievous.  In 
their  private  deliberations  the  jury  are  likely  to  have  occa- 
sion to  comment  with  freedom  upon  the  conduct  and  mo- 
tives of  parties  and  witnesses,  and  to  express  views  and 
belieisj  that  they  could  not  express  publicly  without  mak- 
ing bitter  enemies.  Now  the  law  provides  no  process  for 
ascertaining  whether  the  officer  is  indifferent  and  without 
prejudice  or  favor  as  between  the  parties;  and  as  it  is 
admitted  he  has  no  business  in  the  room,  it  may  turn  out 
that  he  goes  there  because  of  his  bias,  and  in  order  that  he 
may  rejwrt  to  a  friendly  party  what  may  have  been  said  to 
his  prejudice,  or  that  he  may  protect  him  against  unfavor- 
able comment  through  the  unwillingness  of  jurors  to  crit- 
icise freely  the  conduct  and  motives  of  one  person  in  the 
presence  of  another  who  is  his  known  friend.  Or  the  oflB- 
oer  may  be  present  with  a  similar  purpose  to  protect  a 
witness,  w^hose  testimony  was  likely  to  be  criticised  and 
oondemneil  by  «ome  of  the  jurors. 

"  Suppose  some  member  of  the  ofiBcer's  family  had  given 
important  evidence  in  the  case.  What  reason  can  there 
be  for  expecting  that  this  evidence  would  be  freely  can- 
vassed and  carefully  considered  in  his  presence?  But  the 
case  may  touch  him  still  more  nearly.  In  criminal  cases 
especially,  officers  frequently  become  important  witnesses, 
and  no  one  can  have  had  much  to  do  with  such  trials  with- 
out feeling  that  unusual  care  and  caution  is  necessary  in 
the  examination  and  sifting  of  their  evidence,  in  order  to 
guard  against  a  natural  tendency  to  allow  the  facts  to  be 
colored  by  their  prepossessions,  especially  in  the  case  of 
those  they  have  themselves  arrested  or  accused.     If,  under 
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such  circumstances,  the  officer  may  be  present  when  his 
own  evidence  is  to  receive  its  final  sifting,  the  accused  may 
well  suspect  he  is  tried  and  judged  unfairly.  Nor  will  it 
do  to  leave  the  case  for  subsequent  investigation  in  order 
to  ascertain  whether  the  suspicion  is  well  founded.  The 
time  of  the  court  cannot  be  taken  up  with  such  inquiries ; 
if  it  could  be  the  result  would  not  always  remove  the  sus- 
picion. The  only  proper  and  just  course  is  to  insist  on  a 
rigorous  observance  of  the  proper  practice,  in  order  to  pre- 
vent all  occasion  for  injurious  suspicious."  See  also,  JfJ/c4- 
ard  V.  State,  74  Ind.,  275.  McClary  v.  State,  75  Ind., 
261.  Cole  V.  Swan,  4  G.  Green,  la.,  32.  State  v.  Cartvyright, 
20  W.  Va.,  32.  State  v,  Robinson,  20  W.  Va.,  743. 
MaxwelPs  Criminal  Practice,  644.  State  v,  Snyder,  20 
Kas.,  306.  Hare  v.  State,  4  How,  (Miss.),  187.  Slaugh- 
ter V.  State,  24  Texas,  410.     Hoberg  v  State,  3  Minn.,  181. 

In  Stale  v.  Bailey,  32  Kan.,  84,  it  is  said  in  substance 
that  prejudice  must  be  shown. 

The  supreme  court  of  Wisconsin  refused  to  follow  Peo- 
ple V,  Knapp,  and  like  cases,  basing  its  decision  upon  the 
presumption  that  the  bailiff  was  duly  sworn.  The  su- 
preme court  of  Illinois  also  hold  that  it  is  not  of  itself 
reversible  error  for  a  bailiff  to  remain  in  the  jury  room 
with  the  jury.  We  approve  of  the  doctrine  stated  in  People 
V,  Knapp,  and  like  cases,  and  adopt  it  as  the  law  of  this  state. 
The  intrusion  of  a  visitor  into  the  consultation  room  of 
this  court  while  a  case  is  under  consideration  by  the  judges 
at  once  suspends  all  discussion  in  regard  to  the  case  until 
the  visitor  leaves.  He  may  be  known  to  be  a  man  of  the 
utmost  honor  and  integrity,  who  would  not  communicate 
any  matter  heard  by  him  in  such  room,  yet  during  the 
presence  of  such  visitor  all  discussion  in  regard  to  the  case 
under  consideration  ceases.  This,  too,  although  the  judges 
are  trained  to  self-reliance  and  independence  of  thought 
How  much  more  necessity,  therefore,  of  preventing  the 
intrusion  of  a  bailiff  in  the  jury  room,  where  some  of  the 
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jurors  presumably  have  had  little  or  no  experience  as  jury- 
men, perhaps  may  be  timid  in  the  expression  of  opinions, 
slow  in  recalling  the  evidence,  or  unable  for  a  time  to  har- 
monize it.  It  thus  becomes  important  that  the  discussion 
of  the  evidence  among  the  members  of  the  jury  should  be 
free  and  untrameled.  It  is  the  policy  of  the  law  that  the 
verdict  of  every  jury  shall  be  reached  by  free  and  deliber- 
ate consultation,  without  bias  or  prejudice,  and  be  based 
upon  the  evidence.  The  evidence  is  to  be  carefully 
weighed,  the  instructions  to  the  court  considered,  and  a 
conclusion  reached  which  shall  satisfy  each  member  of  the 
jury.  This  can  only  be  had  by  preventing  an  intrusion  for 
any  considerable  time  by  the  bailiff,  or  others,  while  the 
jury  are  considering  their  verdict. 

In  the  brief  of  the  county  attorney  and  his  associates, 
we  ^nd  at  the  close  a  considerable  statement  designed  lo 
show  to  the  court  some  of  the  transactions  of  the  plaintiff 
in  error,  from  which  the  inference  is  sought  to  be  drawn 
that  he  is  a  bad  man.  As  the  statements  referred  to  are 
not  a  part  of  the  record,  they  have  not  been  considered^ 
nor  can  they  have  any  weight  with  the  court.  And  it  may 
as  well  be  said  that  such  statements  should  not  be  inserted 
in  a  brief.  The  plaintiff  in  error  may  be  a  good  or  bad 
man,  we  know  not  which.  He  is  to  be  tried,  however,  for 
a  specific  offense,  and  not  upon  general  charges.  On  the 
trial  of  such  offense  he  is  entitled  to  a  fair  jury,  to  wit- 
nesses called  by  him  to  appear  and  testify  in  his  behalf, 
and  to  a  careful  consideration  of  his  case  by  the  jury,  and 
that  the  verdict  shall  be  the  result  of  their  joint  deliber- 
ation. 

During  the  argument  of  the  case  the  attorney  for  the 
plaintiff  in  error  stated  that  many  of  the  witnesses  whose 
names  were  endorsed  on  the  information  on  the  morning  of 
the  day  of  trial  were  personal  enemies  of  the  plaintiff  in 
error,  who  were  not  designed  to  be  called  to  testify,  but  to 
sit  on  the  front  seats  in  the  court  room  and  applaud  when 
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a  point  was  made  against  the  plaintiff  in  error;  and  that 
the  judge  had  some  difficulty  in  restraining  them.  The 
only  tiling  which  we  find  in  the  record  tending  in  any  de- 
gree to  support  this  charge  is  the  fact  that  seventeen  of  the 
persons  whose  names  were  so  endorsed  were  not  called  as 
witnesses.  If  the  facts  were  as  stated,  the  attorney  for  the 
plaintiff  in  error  should  have  called  the  attention  of  the 
trial  court  to  that  fact,  and  support  the  charge  by  affida- 
vit. The  charge  is  a  serious  one,  and  should  not  be  made 
unless  there  is  abundant  evidence  to  sustain  it,  but  the 
charge  being  once  established  it  would  be  the  duty  of  the 
trial  court  to  set  aside  the  verdict.  The  criminal  law  is  to 
be  use<l  as  a  means  to  punish  the  guilty,  and  not  to  gratify 
the  malice  of  the  enemies  of  the  accused. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  bemanded. 

Cobb,  J.,  concurs. 

Keese,  Ch.  J.,  dissenting. 

Not  being  able  to  agree  with  the  majority  of  the  court 
as  to  the  decision  in  this  case,  I  will  very  briefly  state  my 
reasons  therefor. 

Firaty  Section  579  of  the  criminal  code  provides,  in  sub- 
stance, that  the  prosecuting  attorney  shall  endorse  upon  an 
information  the  names  of  the  witnesses  known  to  him  at 
the  time  of  filing  it,  and  at  such  time  before  the  trial  of 
any  cause  as  the  court  may,  by  rule  or  otherwise,  prescribe, 
he  shall  endorse  thereon  the  names  of  such  other  witnesses 
as  shall  be  known  to  him. 

I  find  nothing  in  the  law  requiring  the  prosecuting  offi- 
cer to  endorse  the  names  of  additional  witnesses  upon  an 
information  "before  the  day  set  for  the  trial  of  the  case,'' 
and  I  know  of  no  authority  to  inject  those  words  into  the 
statute. 
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Second,  While  it  is  possible  that  the  county  attorney 
exceeded  the  strict  rules  of  propriety  in  conversing  with 
the  witnesses  or  persons  named  in  the  opinion  of  the  ma- 
jority, yet  I  am  wholly  unable  to  find  any  evidence  of 
prejudice  resulting  to  plaintiff  in  error.  There  is  no  inti- 
mation in  the  evidence  of  either  Thomas,  Calvert,  Hutch- 
ins,  or  Bentley,  that  the  remarks  made  intimidated  them, 
or  that  any  part  of  their  testimony  on  behalf  of  plaintiff 
in  error  was  suppressed  thereby.  The  record  shows  that 
all,  with  the  exception  of  Thomas,  were  placed  upon  the 
witness  stand,  and  testified,  and  there  is  nothing  in  his 
affidavit  which  shows  that  his  failure  to  testify  was  in  any 
degree  owing  to  fear  or  intimidation.  Assuming,  tliere- 
fore,  that  all  that  he  has  testified  to  in  his  affidavit  is  true, 
I  cannot  see  why  a  new  trial  should  be  granted  therefor, 
in  the  absence  of  a  showing  of  prejudice.  Again,  every 
essential  averment  of  the  affidavits  referred  to  is  contra- 
dicted by  the  affidavits  produced  by  the  state.  The  county 
attorney  makes  oath  that  he  never  had  any  conversation 
with  Thomas  about  the  case,  at  any  time  or  place;  that 
he  never  tried  to  prevent  the  witnesses  from  appearing 
and  testifying  on  the  part  of  the  defense;  that  he  at  one 
time,  at  Obcrlin,  Kansas,  advised  Calvert  that  he  was 
being  made  a  victim  of,  but  did  not  try  to  prevent  him 
from  testifying.  It  seems  to  me  a  new  trial  should  not 
be  granted  for  what  B.  Bell  Andrews  may  have  said  to 
other  witnesses,  without  some  showing  that  plaintiff  in 
error  suffered  thereby.  There  is  no  such  showing.  It 
often  occurs  that  a  witness,  whether  directly  interested  in 
the  trial  or  not,  becomes  a  partisan  in  favor  of  the  side  by 
which  he  is  called,  and  indulges  in  unbecoming  and  even 
profane  language  towards  those  called  by  the  opposite 
party,  but  I  think  I  have  never  heard  of  a  case  where  a 
new  trial  was  granted  for  such  conduct  in  the  absence  of 
a  clear  showing  of  prejudice.  These  questions  of  fact 
were  all  submitted  to  the  trial  court  upon  the  motion  for 
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a  new  trial,  upon  affidavits^  in  which  there  was  a  sharp 
conflict  I  do  not  believe  that  the  decision  of  the  court 
thereon  can  be  said  to  be  so  manifestly  against  the  weight 
of  evidence  as  to  require  a  reversal  of  its  decision  thereon. 

Third,  Section  484  of  the  criminal  code  provides,  in 
substance,  that  a  trial  jury  while  deliberating  upon  their 
verdict  must  be  kept  together,  in  cliarge  of  an  officer, 
until  they  agree  upon  a  verdict  or  are  discharged  by  the 
court.  The  officer  having  them  in  charge  shall  not  suffer 
any  communication  to  be  made  to  them,  or  make  any  him- 
self, except  to  ask  them  whether  they  have  agreed  upon  a 
verdict.  Nor  shall  he  communicate  to  any  one,  befoi-e  the 
return  of  the  verdict,  any  matter  in  relation  to  the  state 
of  their  deliberations. 

I  am  unable  to  find  anything  in  the  statutes  requiring 
the  absence  of  a  bailiff  from  tlie  jury  room  during  the 
time  of  the  deliberations  of  the  jury.  I  grant  that  it 
would  be  entirely  proj)er  for  the  district  court  to  forbid 
the  presence  of  a  bailiff  during  the  deliberations  of  the 
jury,  and  in  case  of  a  failure' on  the  part  of  the  bailiff  to 
obey  the  direction  of  the  court  in  that  behalf,  to  punish 
him  for  contemj^t.  But  to  say  that  in  the  absence  of  any 
such  direction,  and  in  the  absence  of  a  statutory  provision 
requiring  it,  that  the  preseuce  of  the  bailiff  would  be  suf- 
ficient to  vitiate  the  verdict  of  the  jury,  not  only  in  the 
absence  of  a  showing  of  prejudice,  but  in  a  case  like  this, 
where  it  is  clearly  and  positively  shown  that,  during  the 
deliberation  of  the  jury,  nothing  was  said  by  the  bailiff  to 
any  of  the  jurors,  nor  by  any  of  the  jurors  to  the  bailiff, 
concerning  the  subject  of  the  deliberations,  is  going  beyond 
the  provisions  of  the  law  and  the  intention  of  the  law- 
maker. 
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Edwabd    B.    Callahan,    appellant,    v.    Patrick 
Powers  et  al.,  appellees. 

Creditor's  Bill :  evidbncs.  Id  an  action  in  the  nature  of  a 
creditor's  bill,  the  purpose  of  which  was  to  subject  real  estate 
(the  title  to  which  was  in  the  name  of  the  infant  son  of  the 
judgment  debtor)  to  the  payment  of  a  judgment,  the  district 
court,  upon  the  trial  of  the  cause,  found,  specially,  that  no  part 
of  the  purchase  price  of  the  property  was  paid  by  the  judgment 
debtor.  The  testimony  showed  that  the  property  was  pur- 
chased by  his  wife,  and  paid  for  out  of  her  separate  earningsi 
and  at  her  request  the  title  was  placed  in  the  name  of  one  of 
their  children.  At  that  time  the  wife  was  not  indebted  to  the 
plaintiff  or  to  any  other  person.  It  was  Held,  That  the  property 
was  not  subject  to  the  payment  of  plaintiff's  judgment,  there 
being  sufficient  evidence  to  sustain  the  finding  of  the  district 
court. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Wakeley,  J. 

WUliam  A,  Redicky  for  appellant. 

John  C,  Cowin,  for  appellees. 

Reese,  Ch.  J. 

This  action,  which  was  instituted  in  the  district  court 
of  Douglas  county,  was  in  the  nature  of  a  creditor's  bill, 
the  object  and  prayer  of  the  petition  being  to  have  the 
real  estate  described  therein  declared  subject  to  the  pay- 
ment of  a  judgment  held  by  plaintiff  against  Patrick 
Powers. 

It  appears  from  the  record  that,  in  the  year  1875, 
plaintiff  recovered  a  judgment  against  said  Patrick  Powers, 
for  the  sum  of  $303.13,  in  the  county  court  of  Douglas 
county,  and  on  the  Ist  of  July,  1879,  a  transcript  of  said 
judgment  was  duly  filed  in  the  office  of  the  clerk  of  the 
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district  court  of  said  county.  On  the  9th  day  of  Febru- 
ary^ 1884^  the  judgment,  having  become  dormant,  was 
revived  by  proceedings  in  the  district  court.  It  remains 
unsatisfied  and  unpaid. 

In  June,  1877,  Patrick  Powers  appears  to  have  u^o- 
tiated  with  John  I.  Eedick,  for  the  purchase  of  the  two 
lots  described  in  the  petition,  and  in  July,  1878,  a  deed 
was  executed  by  Kedick  to  John  E.  Powers.  From  Mr. 
Eedick's  testimony  it  appears  that  he  had  no  acquaintance 
with  or  knowledge  of  John  E.  Powers,  and  that  at  the 
time  of  the  sale  and  execution  of  the  deed  he  supposed 
that  John  E.  Powers  was  the  person  with  whom  he  made 
the  contract,  but  in  fact,  as  it  afterwards  transpired,  John 
E.  was  the  infant  json  of  Patrick. 

It  is  claimed  by  plaintiff  that  Patrick  purchased  the 
property  with  his  own  means,  and,  for  the  purpose  of  de- 
frauding his  creditors,  and  especially  plaintiff,  caused  the 
title  to  be  conveyed  to  his  son.  It  is  shown  by  the  testi- 
mony that,  in  the  spring  of  1880,  a  house  was  constructed 
on  one  of  the  lots,  and  has  been  occupied  from  that  time 
until  the  present  by  Patrick  Powers  and  his  family,  which 
consisted  of  his  wife  and  three  children,  one  of  whom  is 
John  E.  Powers. 

The  cause  was  tried  to  the  district  court,  which  found 
"  upon  the  issues  joined  in  favor  of  the  defendant,  and 
that  no  part  of  the  consideration  and  purchase  money 
paid  or  to  be  paid  for  the  purchase  of  the  property  in  con- 
troversy was  the  money  or  property  of  the  said  Patrick 
Powers,  and  that  he  paid  no  part  thereof.'^ 

A  decree  was  rendered  dismissing  the  case,  from  which 
plaintiff  appeals. 

It  is  contended  by  plaintiff  that,  in  the  finding  above 
quoted,  the  district  court  erred,  as  it  is  not  supported  by 
the  evidence.  This  question  is  the  only  one  which  we 
deem  it  necessary  to  notice.  We  have  carefully  examined 
the  testimony  taken  upon  the  trial,  and  are  convinced  that 
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the  finding  of  fact  alluded  to  is  sustained  thereby.  It  is 
shown  that,  prior  to  the  purchase,  Powers  had  been  unsuc- 
cessful in  business,  and  was  somewhat  involved.  He  was 
acting  as  night  watchman  in  the  city  of  Omaha,  receiving 
for  his  services  $9  or  $10  per  week.  His  wife  was  en- 
gaged in  washing,  and  had  accumulated  of  her  earnings 
the  sum  of  f  80,  which  she  had  deposited  in  one  of  the 
banks  in  the  city.  It  was  suggested  that  they  might  pur- 
chase the  lots  described  in  the  petition,  and  that  she  would 
be  able  to  pay  for  them  if  sufficient  time  could  be  ob- 
tained, out  of  her  individual  earnings,  her  husband,  Pat- 
rick, having  been  disabled,  was  unable  to  labor.  Prior  to 
the  purchase  she  named  as  a  condition  precedent  to  the 
undertaking,  that  the  title,  when  obtained,  should  be  taken 
in  the  name  of  one  of  the  children,  in  order  that  the  home, 
should  one  be  made,  might  be  reserved  for  them.  At  that 
time  she  was  not  indebted  to  any  person.  By  her  direc- 
tion her  husband  negotiated  with  Mr.  Rcdick  and  made 
the  purchase.  The  payments  upon  the  lots  were  all  made 
out  of  her  separate  earnings.  The  lumber  for  the  con- 
struction of  the  dwelling-house  was  paid  for  by  her,  as 
was  also  the  cost  of  the  construction  of  the  building. 
There  is  no  proof  that  any  part  of  the  cost  of  the  property 
was  paid  by  Patrick,  ^hese  facts  are  proven  by  the  testi- 
mony of  both  Mr.  and  Mrs.  Powers,  which  is  strongly 
corroborated  by  other  testimony,  which  we  do  not  deem 
necessary  to  review  here. 

We  are  entirely  satisfied  with  the  finding  of  the  district 
court  upon  this  question.  Shortd  v.  Young,  23  Neb.,  408. 
This,  we  think,  is  decisive  of  the  case,  and  we  will  not 
enter  into  the  discussion  of  the  other  questions  presented. 

The  decree  of  the  district  court  is  therefore  affirmed. 

Decree  affirmed. 
The  other  judges  concur. 
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Dayxd  Van  Etten,  plaintiff  in  brkor,  v.  State  of 
Nebraska,  defendant  in  error. 

1«  Attorney's  liien.  An  attorDey  at  la^  has  a  lien  for  a  general 
balance  of  compensation  npon  money  in  his  hands  belonging 
to  his  client,  and  nntil  snch  lien  is  discharged  he  is  not  liable 
to  a  prosecution  for  the  embezzlement  of  such  money. 

%    :    CASE  STATED:    EMBEZZLEMENT.     An  attorney  at  law 

collected  for  his  client  the  sum  of  $177,  less  costs,  and  which  he 
retained  as  dae  him  for  services  rendered  in  the  action  in  which 
the  money  was  received,  and  for  services  rendered  in  other  pro- 
ceedings. He  also  bronght  an  action  against  his  client  for  the 
sum  of  $90,  alleged  to  be  due  him  as  a  balance  on  account.  In 
that  suit  the  defendant  filed  a  counter-claim  for  $172.30,  being 
the  amount  received  by  the  attorney.  Upon  a  trial  in  a  justice 
court,  where  the  action  was  pending,  the  jury  returned  a  verdict 
in  favor  of  the  defendant  in  the  artion  for  $127.30,  from  which 
the  plaintiff  appealed  to  the  district  court.  Pending  this  pro- 
ceeding a  prosecution  was  instituted  against  the  attorney, 
charging  him  with  the  embezzlement  of  $172.30.  On  the  trtal 
of  the  cause  the  jury  found  him  guilty  of  embezzling  $172.30  as 
charged.  It  was  Held,  That  as  the  true  state  of  the  account  be- 
tween the  attorney  and  his  client  was  not  settled,  either  by 
amicable  adjustment  or  adjudication,  the  verdict  and  judgment 
thereon  could  not  stand. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Hopewell,  J. 

Van  Etten  &  Wetmore,  for  plaintiff  in  error. 

William  Leese^  Attorney  Generaly  and  E.  W,  Simeral,  for 
ihe  state. 

Eeese,  Ch.  J. 

This  is  a  proceeding  in  error  to  the  district  court  of 
Douglas  county.  Plaintiff  in  error  was  charged  in  that 
court,  upon  an  information  of  the  county  attorney,  with 
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the  embezzlement  of  the  sum  of  $172.30,  the  mooey  of 
one  William  Butt,  which  money  it  is  alleged  came  into  his 
hands  as  the  attorney  of  the  said  Butt.  The  trial  resulted 
in  a  verdict  of  guilty  as  charged  in  the  information,  and 
that  the  amount,  in  value^  of  money  embezzled  was 
♦172.30. 

A  motion  for  a  new  trial  was  made  and  overruled,  when 
judgment  of  conviction  was  rendered  on  the  verdict. 

The  errors  assigned  in  the  motion  for  a  new  trial  were : 

^^  First  Error  in  the  proceedings  of  the  court  by  which 
the  defendant  was  prevented  from  having  a  fair  trial. 

"  Second,  Abuse  of  discretion  of  the  court,  by  which 
defendant  was  prevented  from  having  a  fair  trial. 

"  Third,  The  verdict  is  not  sustained  by  sufficient 
evidence. 

*' Fourth,     Error  of  law  occurring  upon  the  trial." 

The  first  and  second  assignments  in  the  motion  for  a 
new  trial^  while  not  perhaps  suificiently  specific  for  that 
purpose,  doubtless  referred  to  the  action  of  the  district 
court  in  refusing  to  permit  plaintiff  in  error  to  withdraw 
his  plea  of  not  guilty,  which  had  been  entered  to  the  in- 
formation, for  the  purpose  of  filing  a  motion  to  quash  the 
proceeding.  This  inference  is  drawn  more  from  the  lan- 
guage of  the  brief  filed  in  this  court  than  from  the  assign- 
ments in  the  motion.  The  question  will  be  disposed  of 
with  the  remark  that  we  are  unable  to  find  any  evidence 
of  abuse  of  discretion  in  the  ruling  of  the  court.  The  ques- 
tion presented  by  the  brief  will  therefore  not  be  further 
discussed. 

The  objection  contained  in  the  third  assignment  in  the 
motion,  to-wit,  that  the  verdict  was  not  sustained  by  suf- 
ficient evidence,  requires  more  careful  attention.  It  ap- 
pears from  the  evidence,  both  of  the  prosecuting  witness 
and  the  witnesses  of  plaintiff  in  error,  that  plaintiff  in  error 
had  been  the  attorney  of  the  prosecuting  witness  for  con- 
siderable time,  and  had  prosecuted  legal  business  for  him. 
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both  as  consulting  attorney  and  by  appearances  in  court. 
That  some  time  before  the  filing  of  the  information  in  the 
criminal  proceeding  he  had  been  retained  by  Butt,  who  was 
in  business  in  Omalia  as  a  grocer,  to  defend  an  attachment 
proceeding  instituted  against  him  by  Meyer  &  Saapke, 
and  in  which  an  indebtedness  of  $177,  due  to  Butt,  had 
been  garnished. 

Plaintiff  in  error,  in  his  employment,  filed  the  necessary 
answer,  and  a  motion  to  discharge  the  attachment,  sup- 
ported by  evidence,  and  upon  the  hearing  of  which  the 
attachment  was  discharged,  and  the  money  which  had  been 
paid  into  court  by  the  garnishee  was  paid  to  plaintiff  in 
error,  less  some  costs,  which  reduced  it  to  the  $172.30. 
Some  time  after  plaintiff  had  received  this  money  Butt 
called  upon  him,  but  did  not  receive  the  money.  Plaintiff 
then  brought  an  action  against  Butt  for  the  sum  of  $90.60, 
which  he  alleged  was  the  balance  due  him  after  all  credits, 
whereupon  a  criminal  proceeding  was  instituted  charging 
plaintiff  with  the  embezzlement  of  the  money.  Butt  testi- 
fied that  the  employment  was  for  a  stipulated  fee  of  $25 
or  $30,  the  principal  part  of  which  he  claimed  to  have  paid 
soon  after  the  employment.  This  is  denied  by  plaintiff  in 
his  testimony.  Butt  also  testified  that  when  first  ap- 
proached upon  the  subject  of  the  money  which  plaintiff 
had  received  from  the  clerk  of  the  district  court,  its  re- 
ceipt was  denied  by  plaintiff,  until  informed  that  Butt  had 
the  statement  of  the  clerk  to  the  effect  that  he  (plaintiff) 
had  received  and  receipted  for  the  money.  The  action 
which  plaintiff  brought  against  Butt  for  the  $90.60  was 
tried  in  the  justice  of  the  peace  court  in  which  it  was  in- 
stituted, upon  plaintiff's  bill  of  particulars,  and  a  counter- 
claim by  Butt,  demanding  the  sum  of  $172.30,  where  a 
verdict  was  returned  by  the  jury  in  that  court  in  favor  of 
Butt  for  the  sum  of  $127.30,  upon  which  judgment  was 
rendered,  and  from  which  judgment  plaintiff  appealed  to 
ihe  district  court,  where  the  action  is  now  pending. 
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Laying  aside  all  discussions  of  plaintiff's  conduct  in  con- 
nection with  the  matters  involved,  we  are  confronted  with 
this  condition :  the  trial  in  the  justice  court  resulted  in  a 
a  finding  against  plaintiff  of  an  indebtedness  of  $127.30, 
while  the  finding  of  the  jury  in  the  criminal  prosecution  in 
the  district  court  is,  that  plaintiff  embezzled  $172.30.  The 
principal  portion  of  the  testimony  adduced  upon  the  trial 
in  the  criminal  proceeding  was  an  investigation  of  the  con- 
dition of  the  account  between  plaintiff  and  Butt,  his  client. 
Attorneys  were  called  as  witnesses  on  the  part  of  the  state, 
for  the  purpose  of  proving  the  value  of  the  legal  services 
rendered  by  the  plaintiff  in  the  attachment  proceeding, 
who  generally  testified  that  $50  would  have  been  a  reason- 
able fee;  while  on  the  part  of  the  defense  equally  respect- 
able attorneys  testified  that  from  $100  to  $150  would  have 
been  a  reasonable  compensation,  and  thus  while  the  litiga- 
tion between  plaintiff  in  error  and  Butt  was  pending  he  is 
arrested  and  tried  for  embezzling  the  identical  money  in 
dispute  in  that  aotii>n.  No  settlement  had  ever  been  made 
l)etwcen  plaintiff  and  the  prosecuting  witness,  and  the  bal- 
ance due  plaintiff  had  not  been  finally  ascertained  by 
adjudication.  It  is  testified  by  plaintiff  in  error  that  Butt 
is  indebted  to  him  for  other  services,  as  before  stated,  and 
this  is  not  disputed  by  the  prosecution. 

Sec.  8  of  chapter  7  of  the  Compiled  Statutes  of  1887, 
provides  that,  "  an  attorney  has  a  lien  for  a  general  bal- 
ance of  compensation  upon  any  papers  of  his  client  which 
have  come  into  his  possession  in  the  course  of  his  profes- 
sional employment;  upon  money  in  his  hands  belonging 
to  his  client,  and  in  the  hands  of  the  adverse  party  in  the 
action  or  proceeding  in  which  the  attorney  was  employed 
from  time  of  giving  notice  of  said  lien  to  that  party." 

If  Butt  was  indebted  to  plaintiff  for  professional  servi- 
ces rendered,  in  other  cases,  plaintiff  had  a  lien  upon  the 
money  received  for  such  services.  That  lien  extended  to 
the  whole  indebtedness,  covering  the  general  balance  due. 
47 
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If  the  lien  existed  he  could  not  be  called  upon  to  pay 
over  the  money.  It  was  his.  The  question  of  the  gen- 
eral balance  due  from  Butt  to  plaintiff  seems  to  have  been 
transferred  from  the  civil  tribunal  to  the  criminal  court, 
notwithstanding  the  very  questions  were  then  pending  in 
such  civil  tribunal. 

We  must  admit  that  we  are  unable  to  comprehend  by 
what  principle  of  law  this  conviction  can  stand.  We  are 
not  permitted  to  finally  adjudicate  the  rights  of  the  parties 
in  this  criminal  action.  As  we  have  said,  it  is  shown  by 
the  record  that  plaintiff  has  been  convicted  of  embez- 
zling $50  rnorc  than  was  due  Butt  from  him,  assuming  the 
judgment  before  the  justice  to  be  correct.  Suppose  that 
upon  the  trial  of  the  appeal,  now  pending  in  the  district 
<x)urt,  it  should  be  ascertained  that  the  plaintiff  was  not 
indebted  to  Butt,  and  had  no  money  in  his  possession 
which  belonged  to  Butt,  then  we  are  confronted  by  the 
anomalous  condition  of  a  conviction  for  embezzlement  of 
money  which  at  the  time  belonged  to  the  person  charged 
with  the  embezzlement.  The  final  adjudication  of  the 
civil  suit,  when  had,  must  be  taken  as  settling  that  question. 
No  binding  adjudication  thereof  can  be  had  in  this  case. 

Again,  section  121  of  the  criminal  code  declares  it  to  be  a 
crime  for  any  clerk,  agent,  attorney  at  law,  or  servant  of 
any  private  person,  or  of  any  co-partnership,  etc.,  to  em- 
bezzle or  convert  to  his  own  use,  or  fraudulently  take,  or 
make  way  with,  or  secrete  with  intent  to  embezzle,  or 
fraudulently  convert  to  his  own  use,  without  the  assent  of 
his  or  her  employer  or  employers,  or  the  owner  or  owners 
thereof,  any  money,  goods,  etc. 

An  important  question  arises  as  to  whether  or  not  Butt 
was  the  owner  of  the  $172.30,  or  any  part  thereof,  until 
after  it  was  ascertained  by  settlement  or  adjudication  just 
how  much  of  his  money  plaintiff  in  error  had,  .at  the  time 
of  the  alleged  embezzlement.  It  must  be  conceded  that 
]  liiintiff  was  the  owner  of  that  money  to  the  extent  of  his 
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lien,  not  only  for  his  services  in  the  attachment  case  referred 
to,  but  to  the  full  extent  of  the  general  balance  due  him 
from  Butt.  It  is  not  the  province  of  the  criminal  law  to 
settle  that  question. 

The  case  of  The  State  v.  Kent,  22  Minn.,  41,  8.  C,  2d 
American  Criminal  Reports,  107,  was  where  a  collector 
of  pew  rents  for  a  church  was  entitled  to  five  per  cent  of 
such  rents  collected,  no  matter  who  collected  them.  He 
was  charged  with  embezzlement  by  fraudulently  converting 
the  rents  collected  to  his  own  use,  and  upon  conviction 
he  took  the  case  to  the  supreme  court  for  review.  It  was 
there  held  that  the  effect  of  the  agreement  was  to  vest  in 
the  accused  an  undivided  one-twentieth  interest  in  the 
rents  collected,  and  to  that  extent  to  make  him  an  owner 
of  the  same  jointly  with  the  corporation  for  whom  he 
acted,  and  that  the  money  was  therefore  not  the  property 
of  any  other  than  the  defendant.  A  number  of  cases 
and  authorities  are  cited  in  support  of  that  decision.  The 
statute  under  which  the  prosecution  arose  was  quite  sim- 
ilar to  the  section  of  our  criminal  law  above  referred  to. 
The  same  principle  is  involved  here.  It  is  a  crime  for  an 
attorney  at  law  to  embezzle  his  client's  money,  but  the 
money  in  his  hands  which  would  otherwise  belong  to  his 
•dient  is  not  such  client's  money  until  the  attorney's  lien  is 
discharged.  When  that  is  done  a  conviction  for  embezzle- 
ment might  be  sustained. 

The  judgment  of  the  district  court  is  reversed  and  the 
<3ause  remanded  for  further  proceeding. 

Reversed  and  rehanded. 

The  other  judges  concur. 


I  24    7401 
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'       ^  The  Chicago,  Burlington  &    Quincy    Railroad 

Company,  plaintiff  in  error,  v.  Charles  J. 
Hull,  defendant  in  error. 

1.  Res  Adjudicata.  A  previons  ruling  by  the  appellate  ooart 
upon  a  point  distinctly  made,  may  be  only  authority  in  other 
cases,  to  be  followed  or  affirmed,  or  to  be  modified  or  overruled 
according  to  its  intrinsic  merits,  but  in  the  case  in  which  it  is 
made  it  is  more  than  authority;  it  is  a  final  adjudication,  from 
the  consequences  of  which  the  court  cannot  depart,  nor  the  par- 
ties relieve  themselves.  Phelan  v.  San  Francisco^  20  Gal.,  39, 
quoted  in  Wells'  Res  Adjudicate  and  Stare  Decisis,  Sec  613. 
HiaUv,  Brooks,  17  Neb.,  33.  OWonahue  v.  ffendrix,  Id.,  287. 
Leighton  v.  Stuart,  19  Id.,  546.  Nelson  v.  Bevins,  Id.,  715.  Lane 
V.  Siarkey,  20  Id.,  586.  Mynning  v.  Detroit,  35  N.  W.  R.  (Mich. ), 
811. 

3.  Railroads:  bight  of  way:  evidbncb.  In  a  trial  where 
the  defense  consists  of  proceedings  under  the  provisions  of  the 
statute  for  the  condemnation  of  certain  real  estate  to  the  use  of 
a  railroad  company,  evidence  was  offered  tending  to  prove  that 
said  real  estate  was  necessary  to  said  company  for  the  purpose 
of  its  business,  which  evidence  was  excluded.  Evidence  tend- 
ing to  prove  the  condemnation  of  the  real  estate  by  the  railroad 
company  was  offered  and  received.  It  having  been  held  in  a 
former  opinion  of  this  court  in  the  same  case,  that  said  condem- 
nation proceedings  as  proved  were  ineffectual,  on  account  of 
defects  in  the  notices  and  other  material  matters  of  procedure, 
without  considering  and  before  arriving  at  the  point  aa  to 
whether  the  real  estate  in  question  was  necessary  to  the  railroad 
company  or  not,  Held,  That  the  fact  of  said  real  estate  being 
necessary  to  the  said  company,  as  affecting  its  power  to  condemn, 
is  ancillary  to  that  of  actual  legal  condemnation,  and  that  ac- 
tual legal  condemnation  not  being  proved,  the  exclusion  of  the 
evidence  under  consideration  was  not  reversible  error. 

Error  to  the  district  court  for  Lancaster  county.   Tried 
below  before  Chapman,  J. 

0.  P.  Mason  and  MarquM  &  Deweeae,  for  plaintiff  in 
error. 

Lambf  Ricketts  A  WUsoriy  for  defendant  in  error. 
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This  cause  was  before  this  court  at  the  January^  1887, 
term.  By  reference  to  the  reported  case,  21  Neb.,  371  d 
seq,y  it  will  be  seen  that  the  action  was  brought  in  the 
court  below  by  the  plaintiff  against  the  defendants,  in  the 
nature  of  ejectment,  for  the  possession  of  lots  14,  15,  16, 
and  17  in  block  70,  in  the  city  of  Lincoln ;  that  at  the  trial 
to  the  district  court  there  was  a  finding  and  judgment  in 
favor  of  the  plaintiff  in  so  far  as  lots  14  and  17  were  con- 
cerned, and  in  favor  of  the  defendant  as  to  lots  15  and 
16.  In  this  court,  so  much  of  the  judgment  as  was  in 
favor  of  the  plaintiff  was  aflBrmed,  and  so  much  of  it 
as  was  in  favor  of  the  d(  fendant  was  reversed,  and  the 
cause  remanded  to  the  district  court  for  further  proceedings. 
There  was  a  new  or  second  trial  in  that  court  to  the  court, 
a  jury  being  waived  by  the  respective  parties,  with  find- 
ings and  judgment  for  the  plaintiff.  The  defendant,  The 
Chicago,  Burlington  &  Quincy  Sailroad  Company,  hav- 
ing made  and  submitted  its  motion  for  a  new  trial,  which 
motion  was  overruled,  again  brings  the  cause  to  this  court 
on  error,  and  assigns  the  following  errors  : 

1.  The  findings  and  judgment  of  the  court  are  not  sus- 
tained by  sufficient  evidence. 

2.  The  judgment  is  contrary  to  law. 

3.  For  error  of  law  occurring  at  the  trial,  etc. 

4.  The  judgment  in  this  cause  should  have  been  in 
favor  of  the  plaintiff  herein  instead  of  the  defendant. 

5.  The  judgment  of  the  court  is  against  the  evidence 
and  the  law  of  the  case.  The  court  should  have  found  the 
title  to  said  lots  and  the  right  of  possession  in  the  plaintiff 
herein,  instead  of  the  defendant  herein. 

6.  The  court  in  overruling  objections  made  to  evidence 
offered  by  the  defendant  herein  and  admitting  the  same  in 
testimony  erred. 

7.  The  court  erred  in  sustaining  objections  made  by  the 
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defendant  herein  to  evidence  offered  by  the  plaintiff  herein, 
and  excluding  the  same  from  the  testimony. 

8.  Under  the  law  applicable  to  the  xsaae  the  defendant 
could  not  maintain  gectment  in  the  recovery  of  possession 
of  said  lots. 

9.  The  law  of  the  case  is  in  favor  of  the  plaintiff^ 
herein,  and  under  the  law  and  the  evidence  the  judgment 
should  have  been  for  the  plaintiff  herein. 

10.  The  court  erred  in  overruling  the  motion  of  the 
plaintiff  herein  for  a  new  trial. 

The  first  point  presented  and  argued  by  plaintiff  in  error 
in  the  brief  is  that  arising  upon  its  objection  to  the  remedy 
pursued  in  the  action  by  the  defendant  in  error  in  the 
the  court  below.  In  other  words,  that  the  plaintiff  below 
was  limited  to  the  statutory  remedy  given  the  owners  of 
land  for  injuries  sustained  by  the  taking  of  the  same  by 
railways,  and  that  an  action  in  the  nature  of  ejectment 
would  not  lie  for  such  taking.  This  point  was  distinctly 
presented  in  this  case  when  it  was  first  before  this  court, 
and  distinctly  decided.  Under  the  well-known  rule  of 
store  deems,  that  decision  remains  the  law  of  this  case. 
See  HiaU  v.  Brooks,  17  Neb.,  33,  dted  by  counsel  for  de- 
fendant in  error. 

The  second  point  presented  by  counsel  in  the  brief  is, 
that  the  plaintiff  in  error  had  acquired  title  in  the  lots 
in  question  by  ten  years'  continued  adverse  possession 
thereof.  This  point  was  also  raised,  presented  to  this 
court,  and  distinctly  decided  upon  the  former  trial.  In 
the  8th  point  of  the  syllabus  of  the  report  in  that  case  the 
court  say :  "Within  the  ten  years  last  preceding  the  com- 
mencement of  the  action  the  railroad  company  sought  to 
condemn  the  property  to  its  use,  under  the  provisions  of 
the  statute  for  the  condemnation  of  real  estate.  These 
proceedings  were  instituted  against  the  real  owner  by 
name,  and  the  condemnation  money  deposited  with  the 
county  judge  for  him.     It  was  Held,  That  these  proceed- 
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iDgs  amounted  to  a  recognition  of  the  ownership  of  the 
person  against  whom  they  were  instituted,  and  would  ar- 
rest the  running  of  the  statute,  even  though  the  proceed- 
ings were  void  for  want  of  jurisdiction  by  reason  of  a 
fiiilure  to  comply  with  the  law  in  the  publication  of  the 
notice/'  Therefore  what  is  said  above  in  regard  to  the 
first  point  raised  in  the  brief  is  equally  applicable  to  the 
second  point.  The  syllabus  of  the  former  case  is  the  set- 
tled law  of  the  case,  and  it  would  be  idle  to  discuss  here 
the  correctness  of  the  principles  of  law  there  laid  down. 

Upon  an  examination  of  the  bill  of  exceptions,  it  ap- 
pears that  the  proceedings  and  evidence  in  the  second  trial 
were  identical  with  those  of  the  first,  with  the  exception 
that  on  the  second  trial  there  was  additional  evidence  in 
reference  to,  and  explanatory  of,  the  allied  withdrawal  of 
the  condemnation  money  paid  in  to  the  county  judge  upon 
the  first  proceeding  for  condemnation.  The  effect  of  this 
withdrawal  was  discussed  in  the  former  opinion,  and  con- 
stitutes the  ground  of  the  fourth  clause  of  the  syllabus,  but 
logically  it  formed  no  part  of  that  opinion.  It  was  the 
condemnation  proceedings  of  1880,  or  last  effort  at  con- 
demnation, including  the  payment  of  condemnation  money 
thereunder  by  the  plaintiff  in  error,  which,  according  to 
that  opinion,  arrested  the  running  of  the  statute  of  limit- 
ations upon  the  alleged  adverse  possession  of  the  plaintiff 
in  error.  It  would  therefore  avail  nothing  to  discuss  the 
effect  of  the  new  evidence  in  explanation  of  the  with- 
drawal of  the  condemnation  money  paid  in  upon  the 
proceedings  of  1875. 

The  third  and  fourth  points  discussed  by  plaintiff  in 
error  in  the  brief  arise  upon  the  exclusion  by  the  trial 
court  of  certain  evidence  offered  by  the  plaintiff  in  error 
on  the  trial  in  regard  to  the  necessity  to  the  railroad  of 
plaintiff  in  error  of  the  buildings  erected  on  the  lots  in 
controversy,  and  the  purpose  for  which  the  plaintiff  in 
error  received  moneys  from  its  tenants  for  the  occupancy 
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of  said  lots.  It  is  doubtful  whether  any  question  arose 
under  the  pleadings  under  which  evidence  upon  either  of 
the  above  named  matters  was  admissible,  but  it  is  quite 
certain  that  neither  the  case  as  presented  by  the  plaintiff,  or 
the  defense  as  made  by  the  defendant,  ever  reached  a  point 
where  such  evidence  was  available  to  the  defendant  in  the 
court  below,  thereby  making  its  exclusion  by  the  court 
reversible  error.  This  was  an  action  in  the  nature  of 
ejectment.  Upon  the  trial  the  plaintiff  introduced  his 
evidence  of  title  and  rested.  The  defendant  then  offered 
evidence  tending  to  prove  adverse  possession  of  the  lots  by 
the  defendant  for  the  period  of  ten  years ;  also  that  the  lots 
were  necessary  to  the  railroad  company  in  the  conduct  of 
its  business,  and  that  rent  was  charged  to  Messrs.  Hum- 
phrey Bros,  for  the  use  of  the  building  situated  on  the 
lots  only  for  the  purpose  of  keeping  down  local  taxes 
levied  on  the  lots,  but  that  the  chief  purpose  of  the  rail- 
road company  in  allowing  them  the  use  of  the  property 
was  to  facilitate  their  large  shipping  business  over  its  line 
of  road.  Some  of  this  evidence  was  admitted,  and  part  of 
it  excluded.  The  plaintiff  in  error  here,  railroad  com- 
pany, then  offered  in  evidence  the  county  judge's  record  of 
its  proceedings  for  the  purpose  of  the  condemnation  of  the 
said  lots  to  the  use  of  its  railroad;  also  the  county  judge's 
record  of  the  proceedings  of  the  Nebraska  Railway  Com- 
pany for  the  condemnation  of  the  said  lots  to  the  use  of 
its  railroad.  Which  records  in  both  cases  were  received  in 
evidence.     Whereupon  the  defendant  rested. 

Had  the  defense  of  ten  years'  adverse  possession  been 
sufficiently  proved  and  established  to  the  satisfaction  of 
the  trial  court,  or  of  this  court,  evidence  that  said  lots 
were  necessary  to  the  railroad  company  for  the  purpose  of 
carrying  on  its  business  would  not  have  been  required,  as 
such  length  of  adverse  possession  would  have  constituted 
a  sufficient  defense  of  itself.  Neither  do  I  see  the  rele- 
vancy of  evidence  of  the  purpose  for  which  the  railroad 
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company  received  rent  from  persons  occupying  the  lots 
under  it.  The  receipt  of  such  rent  for  any  purpose  would 
not  make  such  occupancy  by  the  tenant  either  more  or  less 
the  possession  of  the  landlord. 

As  to  the  defense  founded  upon  condemnation  proceed- 
ings :  Had  it  been  otherwise  complete,  evidence  that  the 
lots  were  necessary  to  the  railroad  company  for  the  pur- 
poses of  its  business  would  have  been  relevant  and  admis- 
sible, for  the  reason  that  such  company  under  the  law  is 
only  authorized  to  "  take,  hold,  and  appropriate  so  much 
real  estate ''  by  condemnation  proceedings  as  may  be  "  nec- 
essary for  the  location,  construction,  and  convenient  use  of 
its  road,"  etc.  Corap.  Stat,  Ch.  16,  Sec.  81.  But  such 
evidence  in  a  trial  like  the  one  we  are  now  considering  is 
only  ancillary  to  the  proof  of  such  condemnation,  and 
only  applicable  upon  such  proof  being  otherwise  complete. 

In  the  former  opinion  in  this  case  the  condemnation 
procx>edings  of  1875,  as  well  as  those  of  1880,  were  held 
to  be  ineffectual,  on  account  of  defects  in  the  notices,  and 
other  material  matters  of  procedure,  without  considering, 
and  before  arriving  at  the  points  as  to  whether  the  use  of 
the  real  estate  in  question  was  necessary  to  the  railroad 
company  or  not.  Adhering  to  the  law  as  there  laid  down 
by  the  court,  as  we  must  under  the  rule  hereinbefore 
stated,  there  is  no  escape  from  the  conclusion  that  there  is 
no  reversible  error  in  the  exclusion  of  the  evidence  under 
consideration. 

I  do  not  deem  it  necessary  to  add  anything  to  what  is 
above  said  in  regard  to  the  exclusion  of  evidence  offered 
as  to  the  purpose  for  which  the  railroad  company  received 
rent  for  occupation  of  the  buildings  situated  on  the  lots  in 
<}ue8tion. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Andrew  J.  Hale,  plaintiff  in  error,  y.  Herbert 
R.  Christy  et  al.,  defendants  in  error. 

1.  Bankruptcy.    Under  the  pioyisioDS  of  the  act  of  oongrefl* 

establishing  an  uniform  sjatem  of  bankmptcy  throughout  the 
United  States,  approved  March  2,  1873,  upon  abjudication  of 
bankruptcy,  the  appointment  of  an  assignee,  and  the  execution 
by  the  judge,  or  in  cases  where  there  is  no  opposing  interest, 
the  register,  of  an  instrument  of  assignment,  all  of  the  estate  of 
such  bankrupt,  botb  real  and  personal,  including  all  judgments 
owned  by  him,  collectible  or  non-ooUeetible,  except  exemptions 
not  necessary  to  be  considered,  pass  to  and  become  Tested  in 
such  assignee  by  yirtue  of  the  adjudication  in  bankruptcy  and 
the  appointment  of  the  assignee. 

2.     :    PBBSUMPTION.     It  being  by  the  express  provisions  of 

statute  made  the  duty  of  the  judge,  or  in  cases  where  there  is 
no  opposing  interest  the  register,  as  soon  as  an  assignee  in 
bankruptcy  is  appointed  and  qualified  by  an  instrument  under 
his  hand,  to  assign  and  conyey  to  the  assignee  all  of  the  estate  of 
the  bankrupt,  etc.,  in  a  case  where  the  record  is  silent  as  to  the 
execution  of  such  instrument,  but  does  sbow  that  the  bankrupt 
was  subsequently  discharged  in  bankruptcy  from  his  debts,  it 
will  be  presumed  that  the  judge  and  register  performed  their 
duty,  and  that  such  instrument  of  assignment  was  executed. 

Error  to  the  district  court  for  Otoe  county.  Tried 
below  before  Chapman,  J. 

M.  L.  Hayward  and  8.  JET.  CaJOwun^  for  plaintiff  in 
error,  cited :  Glenny  v.  Langdon,  89  U.  S.,  20.  Trimble  ©• 
Woodhead,  102  Id.,  647.     Moyer  v.  Dewey,  103  Id.,  301. 

Edwin  F,  Warren  and  0,  P.  Mason,  for  defendants  in 
error,  cited:  McCoi^ck  v.  Raymond,  13  Neb.,  307. 
iSmithv,  Kinney,  6  Neb.,  454. 

Cobb,  J. 

On  the  20th  day  of  April,  1886,  the  plaintiff  caused  to 
be  made  and  entered  in  the  district  court  of  Otoe  county 
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a  preliminarj  order,  reciting  that  that  day  came  the  said 
plaintiff  and  shows  to  the  court  here  that  the  judgment 
heretofore  rendered  in  the  action  of  Emil  J.  G.  Christy 
against  Andrew  J.  Hale  in  said  court,  on  the  21st  day  of 
March,  1871,  for  the  sum  of  $304.88  damages,  and  $17.85 
costs,  had  become  dormant  by  the  lapse  of  time;  that  the 
same  had  been  duly  assigned  to  Herbert  R.  Christy  and 
Alice  M.  Christy,  and  that  they  are  the  owners  thereof^ 
and  by  the  consideration  of  the  court  ordering  that  said 
judgment  be  revived  in  the  names  of  said  assignees,  unless 
sufficient  cause  be  shown  by  the  defendant  against  such 
revivor  within  thirty  days  from  the  service  of  said  order 
on  him,  and  which  order  was,  on  the  same  day,  served  on 
the  defendant,  who  appeared  and  answered  thereto;  that 
among  other  causes  why  said  judgment  should  not  be  re- 
vived were  the  following;  First,  that  the  plaintiffs  were 
not  the  holders  and  owners  thereof;  that  the  judgment 
had  not  l)een  duly  assigned  to  them ;  nor  had  it  become 
dormant,  nor  was  the  same  unpaid.  Fifth,  that  in  the  year 
1873  the  said  Emil  J.  G.  Christy  was  duly  adjudged  a 
bankrupt  in  proceedings  in  bankruptcy  in  the  district  court 
of  the  United  States  for  the  district  of  Nebraska,  under  an 
act  of  congress  entitled  ''  An  act  to  establish  a  uniform  sys- 
tem of  bankruptcy  throughout  the  United  States,  approved 
March  2,  1867;*'  that  George  W.  Covell  was  appointed 
assignee  of  his  estate,  and  subsequently  A.  S.  Cole  was 
appointed  sole  assignee  thereof;  that  said  judgment  by 
virtue  of  said  proceedings  was  transferred  to  said  Covell, 
and  subsequently  to  said  Cole,  for  the  benefit  of  the  bank- 
rupt's creditors;  that  the  assignee  has  never  been  dis- 
charged ;  that  the  estate  has  never  been  settled ;  that  the 
assets  were  insufficient  to  pay  the  debts ;  that  said  judg- 
ment if  valid  is  the  property  of  the  assignee  for  the  bene- 
fit of  creditors,  of  whom  this  defendant  is  one ;  that  the 
pretended  assignment  of  the  judgment  to  the  plaintiffs, 
who  are  the  minor  children  of  the  said  Emil  J.  G.  Christy^ 
was  without  consideration  and  is  void. 
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The  plaintiff  demurred  to  the  first,  second,  fourth,  and 
fifth  specified  defenses,  on  the  ground  that  the  same  did 
not  state  sufiicient  facts  to  constitute  a  defense,  or  any 
valid  and  sufficient  reason  why  said  judgment  should  not 
be  revived,  which  demurrer  was  overruled  as  to  the  first 
and  fifth  defenses,  and  was  sustained  as  to  the  third  and 
fourth,  with  leave  to  the  plaintiffs  to  reply  thereto.  The 
plaintiff's  replication  set  up  that  the  said  Christy,  assignor 
of  the  judgment,  was  duly  discharged  as  a  bankrupt,  April 
1,  1874,  and  that  from  the  date  of  the  judgment,  March 
21,  1871,  to  the  death  of  Stephen  Hale,  the  defendant's 
father,  March  24,  1885,  the  defendant  was  insolvent  and 
had  no  property  in  this  state  liable  to  execution,  from 
which  the  judgment  or  any  part  of  it  could  have  been  col- 
lected ;  that  at  the  date  of  the  adjudication  of  said  Christy's 
bankruptcy  the  judgment  sought  to  be  revived  was  worth- 
less, and  was  not  scheduled  as  assets,  because  it  was  with- 
out value;  that  no  property  or  assets  of  any  consequence 
ever  came  to  the  hands  of  the  assignee  in  bankruptcy,  nor 
any  into  the  hands  of  Albert  8.  Cole ;  that,  therefore,  the 
plaintiffs  are  the  owners  of  said  judgment,  and  that  the 
same  should  be  revived  in  their  names.  To  this  replica- 
tion the  defendant  demurred  on  the  ground  that  the  reply 
did  not  state  facts  sufficient  to  maintain  the  fifth  defense, 
for  that  it  was  contradictory,  admitting  in  one  alternative 
that  which  it  denied  in  another,  and  which,  upon  argument, 
was  overruled. 

The  cause  was  thereupon  tried  to  the  court  below,  which 
found  that  said  Emil  J.  G.  Christy  recovered  the  judg- 
ment for  the  same  at  the  time  and  under  all  the  materia^ 
circumstances  alleged ;  that  the  judgment  had  become  dor- 
mant; that  the  judgment  creditor  had  duly  assigned  the 
same  to  the  plaintiffs  in  this  action,  who  are  now  the  real 
owners  and  parties  in  interest;  that  no  part  of  the  judg- 
ment had  been  paid,  but  that  the  same  is  now  due  to  these 
plaintiffs,  and  that  no  valid  or  legal  reason  exists  why  the 
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same  should  not  be  revived  against  the  defendant  in  the 
name  of  the  assignees  of  the  judgment  creditor,  and  the 
court  accordingly  rendered  judgment  of  revivor  against  the 
defendant  below,  with  the  costs. 

On  these  proceedings  the  defendant  brings  his  cause 
to  this  court,  on  error,  and  among  others  assigns  the 
following : 

II.  That  the  court  erred  in  overruling  the  plaintiff's 
demurrer  to  the  defendant's  replication. 

IV.  In  finding  that  said  Christy  had  duly  assigned 
said  judgment  before  the  commencement  of  these  proceed- 
ings, and  that  said  Herbert  R.  and  Alice  M.  Christy  are 
the  real  owners  thereof,  and  the  real  parties  in  interest. 

V.  In  finding  that  the  whole  amount  of  said  judgment 
was  still  due  and  owing,  and  that  no  legal  reason  exists 
why  the  same  should  not  Ije  revived  against  the  defendant. 

On  the  trial,  evidence  was  introduced  by  the  defendant, 
and  received,  by  which  it  was  sufficiently  proved  that  on 
March  12,  1873,  in  the  district  court  of  the  United  States 
for  the  district  of  Nebraska,  in  a  proceeding  pending  in 
said  court,  and  before  the  register  in  bankruptcy,  within 
the  true  intent  and  meaning  of  an  act  of  congress  estab- 
lishing an  uniform  system  of  bankruptcy  throughout  the 
United  States,  approved  March  2,  1867,  the  said  Emil  J. 
G.  Christy  was  found,  adjudged,  and  declared  a  bankrupt ; 
that  Greorge  W.  Covell  was  appointed  assignee  of  the 
estate,  and  that  on  April  1,  1874,  said  bankrupt  was,  by 
said  court,  discharged  from  all  debts  and  claims  due  to 
creditors  prior  to  February  27,  1873. 

The  main  question  presented  by  the  record,  and  the 
only  one  deemed  necessary  to  be  considered  is,  whether  at 
the  date  of  the  alleged  assignment  of  the  judgment  against 
the  defendant  by  Emil  J.  G.  Christy  to  the  plaintiffs  he 
was  the  owner  of  the  judgment,  or  whether  that  ownership 
had  not  passed  to  the  assignee  in  bankruptcy ;  or  rather 
whether,  it  being  admitted,  as  it  must  be,  that  the  judg- 
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ment  had  passed  to  the  assignee,  had  it  hy  any  means 
been  restored  to  the  ownership  and  control  of  Christy  at 
the  date  of  the  alleged  assignment  to  the  plaintiffs? 

Section  5044  of  the  Revised  Statutes  U.  S.,  title  Bank- 
ruptcy, provides  that,  ''as  soon  as  an  assignee  is  appointed 
and  qualified,  the  judge,  or  where  there  is  no  opposing 
interest,  the  register,  shall,  by  an  instrument  under  his 
hand,  assign  and  convey  to  the  assignee  all  the  estate,  real 
and  personal,  of  the  bankrupt,  with  all  his  deeds,  books, 
and  papers  relating  thereto,  and  such  assignment  shall 
relate  back  to  the  commencement  of  the  proceedings  in 
bankruptcy,  and  by  operation  of  law  shall  vest  the  title  to 
all  such  property  and  estate,  both  real  and  personal,  in 
the  assignee,  although  the  same  is  then  attached  on  mesne 
process  as  the  property  of  the  debtor,  and  shall  dissolve 
any  such  attachment  made  within  four  months  next  pre- 
ceding the  commencement  of  the  bankruptcy  proceedings/' 

Section  5046  of  the  same  title  and  chapter  further  pro- 
vides that,  "all  property  conveyed  by  the  bankrupt  in 
fraud  of  his  creditors;  all  rights  in  equity,  choses  in 
action,  patent  rights,  and  copy  rights;  all  debts  due  him, 
or  any  person  for  his  use,  and  all  liens  and  securities 
therefor;  and  all  his  rights  of  action  for  property  or 
estate,  real  or  personal,  and  for  any  cause  of  action  which 
he  had  against  any  person  arising  from  contract,  or  from 
the  unlawful  taking  or  detention  or  injury  to  the  property 
of  the  bankrupt;  and  all  his  rights  of  redeeming  such 
property  or  estate;  together  with  the  like  right,  title, 
power,  and  authority  to  sell,  manage,  dispose  of,  sue  for, 
and  recover  or  defend  the  same,  as  the  bankrupt  might 
have  had  if  no  assignment  had  been  made,  shall,  in  virtue 
of  the  adjudication  of  bankruptcy  and  the  appointment  of 
his  assignee,  but  subject  to  the  exceptions  stated  in  the 
preceding  section,  be  at  once  vested  in  such  assignee." 

While  there  is  no  direct  evidence  in  the  transcript  of 
the  record  of  the  execution,  either  by  the  district  judge  of 
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the  United  States  court  or  the  register  in  bankruptcy^  of 
the  instrument  of  assignment  contemplated  by  the  terms 
of  section  6044^  above  quoted^  yet  the  statute  having  made 
it  the  duty  of  the  district  judge,  or  the  roister,  where 
there  is  no  opposing  interest,  to  execute  such  instrument, 
and  there  being  evidence  of  the  appointment  of  an  as- 
signee, and  of  subsequent  proceedings — the  discharge  of 
the  bankrupt  on  April  1,  1874 — it  must  be  presumed  that 
these  officers  discharged  their  duties  according  to  law,  and 
that  such  instrument  was  duly  executed.  And  while  it  ap- 
pears from  the  language  of  the  statute  that  title  in  the  prop- 
erty assigned  probably  takes  effect  on  the  execution  of  such 
instrument,  it  is  evident  from  the  language  of  section  5046 
that  the  right,  title,  power,  and  authority  to  sell,  manage, 
dispose  of,  sue  for,  recover,  and  defend  as  the  bankrupt 
might  have  had  if  no  assignment  had  been  made,  becomes 
vested  in  the  assignee  by  virtue  of  the  adjudication  of 
bankruptcy  and  the  appointment  of  the  assignee. 

The  meaning  and  effect  of  these  statutes  have  been  con- 
strued by  the  supreme  court  of  the  United  States  in  sev- 
eral cases,  some  of  which,  cited  by  counsel,  will  be  referred 
to  in  support  of  the  opinion,  that  '^  a  chose  in  action,  good 
or  bad,  passes  to  the  assignee  in  bankruptcy  and  cannot  be 
sold,  sued,  or  retained  by  the  bankrupt.*' 

In  the  case  of  Erwin  v.  TJie  United  States^  97  U.  S. 
Report,  396,  the  claimant,  having  been  discharged  in 
bankruptcy,  came  surreptitiously  into  the  possession  of  his 
former  claim  for  the  loss  of  cotton  seized  by  the  military 
authority  of  the  United  States.  His  action  for  the  pro- 
ceeds, which  had  been  paid  into  the  treasury,  was  dismissed 
under  a  decision  that  '^  a  demand  of  a  bankrupt,  which  is 
outlawed,  must  go  to  the  assignee ;  for  contingencies  may 
arise  in  many  ways  which  will  give  value  to  if 

In  the  case  of  Olenny  v,  LangdoUy  98  U.  S.  R.,  20,  it 
"was  held  that,  "  debts  due  to  the  bankrupt,  as  well  as  all 
his  rights  of  action,  vest  in  the  assignee  by  virtue  of  the 
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adjudication  in  bankruptcy,  and  the  appointment  of  the 
assignee  as  the  representative  of  the  bankrupt.  Creditors 
can  have  no  remedy  which  will  reach  property  fraudu- 
lently conveyed,  except  through  the  assignee,  for  two  rea- 
sons :  First,  because  all  such  property  by  the  express 
words  of  the  bankrupt  act  vest  in  the  assignee  by  virtue 
of  the  adjudication  in  bankruptcy  and  of  his  appointment. 
Second,  because  they  cannot  sustain  any  suit  against  the 
bankrupt." 

This  doctrine  was  re-affirmed  in  the  case  of  Trimble  v. 
Woodhead,  102  U.  S.  R.,  647,  and  in  Mayer  v.  Dewey,  103 
U.  S.  R.,  301. 

It  appearing  from  the  record  that  the  judgment  against 
the  plaintiff  in  error  passed  to  the  assignee  in  bankruptcy, 
who  was  thereby  vested  in  the  right  of  property  to  sue, 
collect,  and  appropriate  the  same  to  his  creditors  who 
proved  their  claims  before  the  register,  and  that  said 
Christy  was  thereby  divested,  and  was  so  divested,  at  the 
date  of  the  alleged  assignment  to  the  defendants  in  error, 
of  all  the  rights  of  property  in  the  judgment  sought  to  be 
revived,  the  court  below  therefore  erred  in  its  findings 
and  judgment  as  set  forth,  which  are  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 

Reversed  and  bemanded. 
The  other  judges  concur. 
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The  Omaha,  Niobrara,  and  Black  Hilu3  Railroad 
Company,  plaintiff  in  error,  v.  James  (yDoN- 

NELL,  DEFENDANT  IN  ERROR. 

1.  New  Trial:    evidencb.    Where  the  evidence  taken  on  the  hear- 

ing  of  a  petition  for  a  new  trial,  in  an  action  for  personal  injury, 
tends  to  show  that  the  injury  was  committed  in  a  somewhat 
different  manner  from  that  testified  to  by  some  of  the  witnesses 
on  the  trial,  but  does  not  negative  the  commission  of  the  in- 
jury, it  is  insufficient  to  justify  the  vacating  of  the  judgment. 

2.     :    .    The  question  is  not  whether  a  jury  might  be 

induced  to  give  a  different  verdict ;  but  whether  the  legitimate 
effect  of  the  new  evidence  would  be  to  require  a  different  verdict. 

3. :    BILL  OF  EXCBPTIONS.     Where  a  new  trial  is  sought 

upon  a  petition  filed  after  the  term  at  which  the  judgment  was 
rendered,  the  evidence  on  the  trial  as  well  as  the  newly  discov- 
ered evidence  must  be  set  out  in  a  bill  of  exceptions. 


Petition,  Beld^  Not  to  state  a  case  for  relief. 


48    'Ml\ 


Errob  to  the  district  court  for  Platte  county.  Tried 
below  before  Post,  J. 

John  M.  Thurston^  W.  R.  Kelly ,  and  Joel  8.  Shropshire, 
for  plaintiff  in  error,  cited :  SicUe  v.  Murray,  3  8.  W. 
Rep.,  397.     Ogdm  v.  Sbaie,  13  Neb.,  438. 

8,  8,  McAllister,  Sampson  &  MiUett,  and  W,  A.  MoAUis- 
ter,  for  defendant  in  error,  cited  :  Hilliard  New  Trials, 
499.  Larrimore  v,  Williams,  30  Ind.,  18.  Kirby  v, 
Childs,  10  Kan.,  644. 

Maxwell,  J. 

The  defendant  in  error  recovered  a  judgment  of  $6,000 

against  the  plaintiff  in  the  district  court  of  Platte  county, 

which  judgment  was  affirmed  in  this  court,  the  case  being 

reported  in  22  Neb,,  475.     Afterwards  the  plaintiff  herein 

48 
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filed  a  petition  under  the  statute  for  a  new  trial,  and  oer- 
tain  testimony  was  taken  thereunder,  and  the  cause  again 
submitted  to  the  district  court,  which  found  for  the  de- 
fendant and  dismissed  the  petition. 

The  plaintiff  alleges  in  its  petition  that,  ^*  on  the  first 
day  of  May,  1886,  the  said  James  O'Donnell  filed  his  pe- 
tition in  this  court  against  this  plaintiff,  claiming  damage 
in  the  sum  of  $10,000,  for  personal  injuries  received  by 
reason  of  a  collision  of  a  train  of  the  plaintiff's  and  a 
team  and  wagon  of  said  O'DonnelPs,  whereby  the  said 
O'Donnell's  team  was  killed,  the  wagon  destroyed,  and 
himself  thrown  out  and  badly  injured. 

"Plaintiff  says  that  the  fourth  paragraph  of  the  said 
petition  is  as  follows:  'That  in  consequence  thereof  the 
locomotive  struck  the  plaintiff's  said  team,  killed  his  two 
horses,  overset  his  wagon,  destroying  the  same,  with  the 
said  harness  attached  to  said  horses  and  wagon,  and  plaint- 
iff was  then  and  thereby  thrown  violently  out  of  his  said 
wagon  on  the  ground,  with  such  force  as  to  greatly  and 
permanently  injure  him  in  his  back,  hips,  arms,  head,  and 
other  parts  of  his  body.' 

"  Plaintiff  says  that  the  said  cause  was  tried  to  a  jury  on 
the  27th  day  of  January,  1887,  and  a  verdict  rendered 
therein  for  the  plaintiff  for  the  sum  of  $5,500 ;  that  said 
verdict  was  set  aside  and  a  new  trial  granted  in  this  court, 
and  that  on  the  9th  day  of  April,  1887,  the  cause  was  tried 
again,  and  a  verdict  rendered  therein  for  the  plaintiff  for 
the  sum  of  $5,000;  that  on  the  18th  day  of  April,  1887, 
a  judgment  was  rendered  on  said  verdict  for  said  plaintiff. 

"Plaintiff  herein  says  that  the  testimony  offered  and 
produced  on  the  second  trial  of  the  said  cause  was,  in  effect, 
supporting  the  allegations  of  said  petition  and  the  fourth 
paragraph  thereof,  to-wit,  that  said  plaintiff  was  thrown 
out  of  his  wagon  by  reason  of  the  collision,  and  was  thereby 
seriously  and  dangerously  injured. 

"Plaintiff  says  that  prior  to  the  trial  in  said  cause  it 
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made  diligent  efforts  and  search  to  find  witnesses  who 
claimed  to  know  and  be  familiar  with  the  circumstances  of 
said  alleged  accident  to  said  O'Donnell,  but  was  unable  to 
do  so,  and  was  compelled  to  relj  for  its  defense  entirelj 
upon  the  testimony  and  the  case  as  produced  and  made  bj 
the  said  O'Donnell. 

'^ Plaintiff  says  that  the  said  O'Donnell  testified  on  the 
second  trial  of  said  cause  that^  when  the  engine  struck  the 
team,  and  killed  it,  it  broke  his  wagon  and  harness  and 
threw  him  out  and  hurt  his  back  and  head  and  right  arm; 
also,  upon  further  examination,  he  testified  that  he  was  in- 
jured pretty  badly  in  his  hips  and  back  and  head  and  right 
arm,  and  had  a  pretty  bad  cut  on  his  head. 

'^Plaintiff  further  says  that  the  testimony  of  Abraham 
Smith,  on  both  trials  of  said  cause,  and  especially  on  the 
second  trial,  was  to  the  effect  that  the  said  O'Donnell  was 
seriously  injured  by  being  thrown  out  of  his  wagon,  so 
much  so  that  he  had  to  be  helped  to  his  feet,  and  had  to  be 
helped  and  aided  in  walking.  He  testified  further  that 
the  witness  C.  T.  Austin  aided  the  said  O'Donnell  to  his 
feet,  thus  permitting  the  inference  to  go  to  the  jury  that 
the  said  O'Donnell  was  thrown  out  of  his  wagon  and 
seriously  injured. 

"Plaintiff  says  that  it  was  unable  to  disprove  this  testi- 
mony ;  that  so  far  as  it  had  been  able  to  ascertain  up  to 
that  time,  the  said  Abraham  Smith,  C.  T.  Austin,  and 
Mabel  Smith  were  the  only  eye-witnesses  to  said  accident, 
and  plaintiff  had  no  reason  to  believe  that  they  were  not 
swearing  to  the  truth,  and  the  whole  truth. 

"Plaintiff  says  that  since  the  second  trial  of  said  cause, 
and  since  the  term  at  which  the  second  trial  occurred,  it 
has  learned,  and  plaintiff  verily  believes,  that  it  is  in  a 
<x)ndition  to  prove  that  said  O'Donnell  was  not  thrown 
out  of  his  wqgon  by  reason  of  the  collision,  that  his  wagon 
was  not  overturned  by  reason  thereof,  and  that  he  was  not 
thereby  seriously  or  otherwise  injured. 
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*'  The  plaintiff  has  within  the  last  few  days  learned  of 
a  witness  by  the  name  of  George  Hoyt,  who  saw  the  said 
accident,  and,  as  plaintiff  is  informed,  was  one  of  the  first 
persons  at  the  place  after  the  accident  occurred,  and  that  he 
is  fiimiliar  with  the  facts  attending  the  same ;  that  he  will 
swear  that  the  said  O^Donnell  was  able  to  walk  about  and 
talk ;  that  he  was  not  seriously  hurt,  as  the  said  O^Donnell 
and  his  said  witness,  Abraham  Smith,  would  make  it 
appear. 

^^  Plaintiff  says  that  it  has  recently  learned,  also,  that 
the  said  C.  T.  Austin  will  testify  that  he  did  not  help 
O^Donnell  to  his  feet,  and  that  he  does  not  believe  any  one 
aided  or  helped  the  said  O'Donnell  to  walk  or  go  about, 
and  that  he  was  not  seriously  injured  by  reason  of  said 
accident. 

"Plaintiff  says  that  the  said  Hoyt  was  not  called  by  the 
said  O'Donnell  as  a  witness  in  either  trial,  and  thai 
plaintiff  was  not  aware  of  the  existence  of  such  a  witness, 
or  that  he  knew  any  of  the  fisu3ts  relating  thereto  until 
within  the  last  few  days. 

"  Plaintiff  also  says  that  the  said  C.  T.  Austin  was  not 
called  as  a  witness  for  the  said  O'Donnell  on  the  second 
trial,  and  that  on  the  fiirst  trial  of  said  cause  he  did  not 
testify  as  to  the  condition  of  the  said  O'Donnell,  as  he  is 
now  willing  to  do. 

"Plaintiff  further  says  that  the  witness  for  O'Donnell, 
to-wit,  Abraham  Smith,  since  the  second  trial  of  said  cause, 
and  since  the  term  at  which  it  was  tried,  in  a  conversation 
with  one  George  R.  Bullock,  in  the  presence  of  one  Charles 
Dornbusch,  told  the  said  Bullock  and  said  Dombusch 
that  he  witnessed  the  said  accident  to  O'Donnell,  and  saw 
the  whole  of  it,  and  that  the  wagon  in  which  O'Donnell 
was  riding  at  the  time  was  not  overturned  by  said  col- 
lision. 

"Plaintiff  further  says  that  the  said  O'Donnell,  on 
the  second  trial  of  this  cause,  testified  in  his  direct  ex- 


JULY  TERM,  1888.  757 

O.,  N.  &  B.  H.  B.  B.  Co.  Y.  O'Donnell. 


amination  that  he  looked  back  once  at  the  point  where 
the  wagon  road  branched  off  from  Second  street  to  see  if 
a  train  was  coming,  and  that  he  did  not  see  any;  that  in 
his  cross-examination  at  the  same  trial  he  testified  that  he 
looked  back  again  when  about  half  way  between  where 
he  looked  back  the  firat  time  and  the  crossing  of  the  ac- 
cident, and  that  he  could  see  the  track  and  did  not  see  the 
train  approaching. 

"Plaintiff  says  that  within  the  last  few  days  it  has 
learned  the  names  of  several  witnesses,  one  by  the  name 
of  Brooks,  and  the  others  whose  names  and  residences  are 
yet  unknown,  but  whose  testimony  plaintiff  will  be  able 
to  procure  as  it  verily  believes  within  a  short  time,  by 
whom  the  plaintiff  says  it  will  be  in  a  condition  to  prove 
that  the  said  O'Donnell  did  not  look  back  for  the  ap- 
proaching train  at  the  point  stated  by  him  in  his  testimony. 

"That  the  said  witnesses  will  swear  that  a  party  ot 
them  were  in  a  wagon  driving  towards  St.  Edwards  from 
the  north ;  that  they  passed  (yDonnell  as  he  was  riding 
in  his  wagon  going  north,  that  evening,  and  that  the  said 
O'Donnell  was  bent  over  in  a  reclining  posture  in  his 
wagon,  apparently  fast  asleep;  that  they  called  to  him  and 
that  he  failed  to  hear  or  recognize  them. 

"That  the  said  Brooks  will  swear  he  also  met  the  said 
O'Donnell  as  he  was  riding  in  his  wagon,  within  a  few 
hundred  yards  of  the  crossing  where  the  accident  occurred^ 
on  the  evening  that  it  occurred,  and  that  he  was  still  lying 
in  a  reclining  posture  in  his  wagon,  with  his  head  bent 
down,  apparently  fast  asleep. 

"Plaintiff  says  that  it  could  not  by  the  exercise  of  rea- 
sonable diligence  have  discovered  this  testimony  prior  to 
this  time;  that  it  has  only  been  since  the  trial  of  the  cause 
when  the  witnesses  for  the  said  O'Donnell  deemed  that  the 
judgment  could  not  be  set  aside,  that  they  have  concluded 
to  make  these  admissions  of  material  facts. 

"Plaintiff  submits  that  if  the  said  O'Donnell  in  riding 
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out  of  town  that  evening  was  asleep  in  his  wagon  at  the 
point  designated  by  the  testimony  of  the  witnesses  afore- 
said, then  he  did  not  look  back  for  the  train  or  use  ordi- 
nary caution,  as  he  was  bound  to  do  to  preserve  himself 
from  danger,  and  as  he  testified  that  he  did/' 

On  the  trial  of  the  petition  the  plaintiff  in  error  intro- 
duced certain  portions  of  the  testimony  of  the  defendant 
in  error,  and  of  Mabel  Smith  and  Abraham  Smith,  whidi 
was  given  on  the  former  trial,  and  also  that  of  a  Mr.  Aus- 
tin. The  principal  object  of  most  of  this  testimony  was 
to  prove  that  Abraham  Smith,  after  having  given  his  tes- 
timony, had  explained  the  matter  to  some  of  the  witnesses 
in  such  a  way  as  to  vary  somewhat  from  his  testimony 
given  on  the  witness  stand.  Smith  himself  was  not  called 
as  a  witness,  nor  are  the  material  facts  in  his  testimony 
denied.  The  testimony  introduced,  if  given  its  full  force 
and  effect,  simply  shows  that  the  accident  may  have  oc- 
curred somewhat  differently  from  that  proved  on  the  former 
trial.  There  seems  to  be  no  denial  of  the  n^ligence  of 
the  plaintiff  in  error,  nor  is  there  evidence  to  justify  the 
court  in  setting  the  judgment  aside. 

When  a  petition  or  motion  for  a  new  trial  is  grounded 
upon  the  discovery  of  new  or  material  evidence,  our  prac- 
tice requires  that  the  newly  discovered  evidence  should  be 
disclosed.  This  is  required  that  the  court  may  be  enabled 
to  form  an  opinion  whether,  by  the  introduction  of  sudi 
evidence,  a  different  verdict  ought  to  be  obtained.  In  con- 
sidering the  motion,  the  court  will  not  inquire  whether, 
taking  the  newly  discovered  evidence  in  connection  with 
that  exhibited  on  the  trial,  a  jury  might  be  induced  to  give 
a  different  verdict,  but  whether  the  l^itimate  effect  of  such 
evidence  would  be  to  require  a  different  verdict  In  the 
trials  of  issues  of  &ct,  the  court  passes  upon  the  competency 
of  evidence,  and  the  jury  on  the  credibility  and  ^ect  of 
testimony.  But  after  verdict,  when  the  motion  for  a  new 
trial  is  considered,  the  court,  must  judge  not  only  of  the 
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oompetencj  but  of  the  effect  of  evidence.  If,  with  the  newly 
discovered  evidence  before  them,  a  jury  ought  to  have  come 
to  the  same  conclusion  they  have  done,  it  would  be  worse 
than  useless  to  grant  a  new  trial.  The  effect  would  be  to  add 
to  the  expense  of  the  litigation,  and  delay  parties  in  obtain- 
ing their  rights.  Lessee  v.  Parkj  4  Ohio,  44-45.  Simp' 
kins  V.  Wilson,  11  Ind.,  641.  It  is  not  enough  that  a  party 
has  discovered  evidence  which  would  strengthen  his  case, 
if  such  evidence  is  not  sufficient  to  justify  a  jury  in  finding 
a  different  verdict.     Fleet  v.  HoUenkemp,  13  B.  Mon.,  219. 

Where  a  new  trial  is  sought  upon  a  petition  filed  after 
the  term  in  which  the  judgment  was  rendered,  the  cause 
assigned  being  newly  discovered  evidence,  the  evidence  on 
the  former  trial  should  be  presented  to  the  court,  so  as  to 
enable  the  court  to  determine  whether  or  not  the  new  evi- 
dence would  probably  change  the  result,  or  whether  the 
testimony  is  merely  cumulative.  Ruddiok  v.  JRtiddick,  21 
'  Ind.,  163.  Gnoden  v.  Wad^,  23  Id.,  471.  House  v. 
Wright,  22  Id.,  383.  Thompson  v.  Qdlison,  27  Tex.,  438. 
Huntington  v.  Drake,  24  Ind.,  347.  Freeman  v.  Bovrman, 
26  Id.,  236.     Kirby  v.  Childs,  10  Kas.,  639. 

The  petition  &ils  to  state  facts  sufficient  to  justify  the 
interposition  of  the  court  It  is  not  sufficient  for  a  plaintiff 
to  allege,  "That  it  has  learned,  and  plaintiff  verily  believes 
that  it  is  in  a  condition  to  prove,"  certain  things,  but  there 
must  be  a  direct  all^ation  as  to  the  existence  of  certain 
facts  which  the  plaintiff  is  then  prepared  to  establish. 
While  the  verification  of  the  petition  need  only  be  made 
upon  belief  that  the  facts  stated  therein  are  true,  yet  the 
allegations  in  the  petition  must  be  direct  and  positive  and 
not  by  way  of  inference.  The  petition  is  faulty  in  this 
r^rd,  and  fails  to  state  a  case  entitling  the  plaintiff  to 
any  relief.     The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Lottie  G.  Reed,  appellant,  v.  Robert  B.  Morton 


1.  Husband  and  Wife:    deed  of  wife.    Where  a  wife  executes 

a  deed  of  her  real  estate,  leaying  the  name  of  the  grantee,  the 
amount  of  consideration,  and  the  date  blank,  and  delivers  such 
deed  to  her  husband  for  the  purpose  of  enabling  him  to  sell  and 
convey  said  real  estate,  such  deed  duly  filled  up  in  the  hands  of 
a  bona  fide  grantee,  who  purchased  the  land  from  the  husband 
and  paid  the  consideration  therefor,  will  be  sustained. 

2.     :    .    Where  a  wife  executes  a  deed  in  blank  as  to 

the  name  of  the  grantee,  and  in  other  respects,  and  delivers 
such  deed  to  her  husband  to  sell  and  convey  her  real  estate 
therein  described,  and  the  husband  thereafter  sells  said  real  es- 
tate and  fills  the  blanks  in  said  deed  and  delivers  said  deed  to 
the  grantee,  and  the  wife  knowingly  uses  a  part  or  all  of  the 
consideration  received  therefor  in  her  business,  she  will  thereby 
ratify  the  sale  and  conveyance. 

Appeal  from  the  district  court  of  Sannders  county. 
Heard  below  before  Post,  J. 

8.  H,  SomborgeTy  for  appellant,  cited  :  1  Devlin  Deeds, 
Sec.  Ill,  notes  4  and  5,  and  cases  cited.  Simms  v.  Her- 
vey,  19  Iowa,  273. 

N.  II,  Bell  and  O.  W.  Sampson,  for  appellees,  cited : 
White  V.  Graves,  107  Mass.,  325.  Oarland  v.  Wells,  15 
Neb.,  299.  Swartz  v.  Ballou,  47  Iowa,  188.  McLain  v. 
McLain,  52  Iowa,  272.     Bigelow  Estoppel,  613. 

Maxwell,  J. 

This  is  ail  action  brought  by  the  plaintiff  to  quiet  the 
title  of  certain  real  estate  in  Sannders  county,  of  which 
she  claims  to  be  the  owner. 

The  defendant  in  his  answer  alleges,  "  That  on  or  about 
the  20th  day   of  August,  1881,  he  purchased   from  the 
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plaintiff,  Lottie  G.  Reed,  and  E.  O.  Reed,  her  husband, 
the  lands  mentioned  and  described  in  the  plaintiff's  peti- 
tion, for  the  sum  of  nine  hundred  dollars  in  cash,  which 
said  sum  defendant  duly  paid  therefor.  That' at  the  time 
of  said  purchase  as  aforesaid,  and  the  payment  of  the  said 
nine  hundred  dollars,  plaintiff  and  E.  O.  Reed  delivered 
to  this  defendant  their  deed  of  general  warranty  to  said 
lands,  duly  signed  and  acknowledged,  and  defendant  took 
possession  of  said  lands.  That  at  the  time  of  the  pur- 
chase of  said  lands  by  this  defendant  the  same  was  raw, 
uncultivated  prairie  land,  without  improvements  of  any 
kind,  and  were  not  worth  to  exceed  the  sum  of  nine  hun- 
dred dollars,  which  was  a  reasonable  and  fair  price  there- 
for. That  prior  to  the  time  of  the  purchase  of  said  lands 
above  described,  and  during  negotiations  for  the  purchase 
of  said  lands  by  this  defendant,  the  said  E.  O.  Reed,  as 
agent  for  plaintiff,  was  conducting  negotiations,  and  ex- 
hibited to  the  defendant  a  deed  of  conveyance,  duly 
signed  and  acknowledged,  containing  the  usual  covenants 
of  warranty,  and  complete  in  all  respects,  except  the  name 
of  grantee,  the  date  of  signing,  and  the  amount  of  consid- 
eration, and  that  at  said  time  and  for  a  long  time  prior 
thereto  the  said  E.  O.  Reed,  as  agent  for  Lottie  G.  Reed, 
transacted  all  her  business,  and  negotiated  the  purchase  of 
said  lands,  apparently  having  full  and  complete  authority 
in  the  premises;  and  that  ^t  the  time  of  the  purchase  of 
said  land  and  the  payment  of  the  consideration  of  nine 
.  hundred  dollars  therefor,  the  deed  delivered  to  this  defend- 
ant was  signed  by  the  grantors,  Lottie  G.  Reed  and  Elias 
O.  Reed,  duly  acknowledged  by  them,  and  was  a  perfect 
and  regular  deed  in  all  respects. 

'^  Defendant  further  says  that,  subsequent  to  the  execu- 
tion and  delivery  of  the  deed  and  the  payment  of  the  nine 
hundred  dollars  as  hereinbefore  set  forth,  and  about  Sep- 
tember, 1881,  the  plaintiff  removed  and  became  a  resident 
of  Wahoo,  Saunders  county,  Nebraska,  where  she  contin- 
ued to  reside  and  do  business  until  about  November,  1883. 
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During  all  the  time  plaintiff  so  resided  in  Wahoo,  as 
aforesaid^  this  defendant  was  in  the  continuous  and  exclu- 
sive possession  of  the  land  hereinbefore  described,  paid  all 
the  taxes  against  said  land,  and  made  lasting  and  valuable 
improvements  thereon. 

'^  Defendant  avers  that  plaintiff  had  full  knowledge  of 
all  the  facts  aforesaid,  and  permitted  defendant  to  expend 
large  sums  of  money  in  the  improvement  of  said  lands, 
and  made  no  objection  to  his  so  doing,  nor  any  claim  what- 
ever to  said  land ;  but  has  received  and  accepted  the  pro- 
ceeds of  the  same  thereof,  as  hereinbefore  set  forth,  and 
has  ever  since  kept  and  retained  the  same,  and  has  not  at 
any  time  offered  to  restore  the  purchase  price  of  said  land 
to  this  defendant,  or  any  part  thereof;  and  defendant  avers 
that  the  plaintiff,  knowing  all  the  facts  in  relation  to  the 
sale  of  said  land,  the  execution  and  delivery  of  the  deed, 
the  occupancy  of  said  land  as  aforesaid,  and  having  accepted 
the  purchase  price  of  said  land,  and  repeatedly  acknowl- 
edged herself  satisfied  with  the  sale,  is  now  in  equity  es- 
topped from  claiming  any  interest  in  or  to  the  said  land.''^ 

On  the  trial  of  the  cause  in  the  court  below  judgment 
was  rendered  in  &vor  of  the  defendant,  and  the  action  dis- 
missed.    The  plaintiff  appeals. 

The  testimony  tends  to  show  that,  in  the  year  1879,  the 
plaintiff  was  the  wife  of  Elias  O.  Reed;  that  at  that  time 
they  were  conducting  a  drug  store  in  the  state  of  Illinois. 
In  that  year  E.  O.  Beed  came  to  Saunders  county  in  this 
state,  and  purchased  the  land  in  controversy,  taking  the 
title  in  the  name  of  his  wife — the  plaintiff.  He  then  re- 
turned to  Illinois.  In  the  spring  of  1881  the  plaintiff 
and  her  husband  were  conducting  a  drug  store  in  Illinois^ 
the  business  being  carried  on  in  the  name  of  the  wife,  and 
she  being  desirous  of  visiting  one  of  the  southern  states 
went  with  her  husband  before  a  notary  public,  and  there 
acknowledged  a  deed  for  the  conveyance  of  reiil  estate,  the 
amount  of  consideration,  name  of  the  grantee,  and  date 
being  left  blank.     This  deed  she  delivered  to  her  husband 
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as  is  claimed  for  the  purpose  of  passing  the  title  to  this 
land.  Soon  afterwards  the  husband  sold  the  land  in  ques- 
tion to  the  defendant  for  the  sum  of  $1,000  cash  in  hand, 
and  thereupon  he  filled  up  the  blanks  and  delivered  the 
deed  to  the  defendant.  In  the  autumn  of  1881  the  plaintiff 
and  her  husband  removed  to  Wahoo,  in  tliis  state,  and 
there  opened  a  drug  store,  which  was  conducted  in  her 
name.  She  denies  having  any  knowledge  of  the  sale  of 
the  land  prior  to  her  arrival  at  Wahoo,  but  the  testimony 
all  shows  that  she  was  informed  of  that  fact  soon  after  her 
arrival.  There  is  also  a  considerable  amount  of  testimony 
tending  to  show  that  a  large  part  or  all  of  the  consideration 
for  the  land  was  used  by  her  in  carrying  on  the  drug  busi- 
ness in  Wahoo.  The  testimony  tends  to  show  that  she 
made  admission  of  that  fact  during  the  first  year  of  her 
residence  in  that  city,  and  in  her  testimony  she  does  not 
deny  having  made  such  statements,  but  says  in  substance 
that  she  does  not  remember.  This  is  very  far  from  deny- 
ing the  statements  imputed  to  her.  If  she  used  any  of 
this  money  with  knowledge  that  it  was  derived  from  the 
sale  of  this  land  she  thereby  ratified  the  sale.  In  addition 
to  this,  where  a  wife  executes  a  deed  in  blank  as  to  the 
grantee,  etc.,  and  delivers  it  to  her  husband,  under  circum- 
stances which  imply  authority  in  him  or  such  person  as  he 
may  authorize  to  insert  the  name  of  the  grantee,  etc.,  therein, 
she  will  be  bound .  thereby.  So  of  the  date  or  amount  of 
consideration.  Inhabitants,  etc.  v.  Huntress,  63  Me.,  89» 
Cooper  V.  Page,  62  Me.,  194.  Devin  v.  Himer,  29  Iowa, 
297.  Field  v.  Stagg,  62  Mo.,  534.  14  Am.  Rep.,  436. 
Van  Etten  v.  Evenson,  28  Wis.,  33.  9  Am.  Eep.,  486. 
Sebintz  v.  McManamy,  33  Wis.,  299. 

In  any  view  of  the  case,  therefore,  the  judgment  of  the 
court  below  is  right,  and  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Olop  Berggren,  plaintiff  in  error,  v.  Martin 
Berggren  et  al.,  defendants  in  error. 

Dismissal  of  Action.  In  the  district  court,  where  a  motion  is 
filed  to  dismiss  an  action  for  want  of  prosecation,  it  is  the  duty 
of  the  moving  party  to  serve  notice  of  snch  motion  npon  the  ad- 
verse party.  If  the  action  is  dismissed  for  want  of  prosecution 
without  notice,  the  appellant  may  have  the  cause  re-instated 
upon  such  terms  as  to  payment  of  costs  as  may  he  deemed  just 
and  right,  if  the  application  is  made  in  a  reasonable  time. 

Error  to  the  district  court  for  Saunders  county.  Tried 
below  before  Marshall,  J. 

8.  H.  Sornborger,  for  plaintiff  in  error, 

J,  R.  Oilkeraon,  for  defendant  in  error. 

Maxwell,  J. 

This  action  was  brought  in  the  county  court  of  Saun- 
ders county,  in  the  latter  part  of  the  year  1884.  Judg- 
ment was  duly  entered  in  said  court,  and  an  appeal  taken 
to  the  district  court,  and  the  transcript  duly  filed.  After 
some  delay  the  plaintiff,  being  in  default  of  a  petition, 
asked  and  obtained  leave  of  court  to  file  one  by  a  stated 
time.  He  failed  to  file  a  petition,  however,  and  the  action 
was  afterwards  dismissed  for  want  of  prosecution.  After- 
wards the  plaintiff's  attorney  sought  to  vacate  the  judg- 
ment of  dismissal,  and  in  support  thereof  filed  the  follow- 
ing affidavit:  "S.  H.  Sornborger,  being  first  duly  sworn, 
deposes  and  says  that  he  is  the  attorney  of  Olof  Berggren, 
in  the  case  pending  in  the  district  court  of  Saunders 
county,  Nebraska,  wherein  Olof  Berggren  is  plaintiff,  and 
Martin  Berggren  and  Eckly,  Carlson  &  Co.  are  defend- 
ants, and  that  said  Olof  Berggren  depended  wholly  u}x>n 
affiant  to  attend  to  the  prosecution  of  his  said  cause ;  that 
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said  action  is  founded  upon  a  promissory  note,  which 
promissory  note  is  now  attached  to  the  files  in  this  case, 
and  has  been  since  the  trial  of  the  case  in  the  court  be* 
low ;  that  said  cause  was  first  tried  in  said  county  court 
some  time  before  the  November  term,  1885,  of  this  court, 
and  some  time  during  the  month  of  July,  1885;  that  in 
said  trial  the  plaintiff,  Olof  Berggren,  recovered  a  judg- 
ment against  all  the  defendants  for  the  amount  of  said 
promissory  note  and  the  costs;  and  afterwards,  within  the 
time  required  by  law,  the  defendants  filed  an  appeal  bond 
for  an  appeal  to  this  court;  that  the  defendants  did  not 
file  the  transcript  of  the  case  in  the  district  court  until 
some  time  during  the  last  November  term  of  this  court, 
and  that  the  fact  of  the  filing  of  said  cause  in  the  district 
court  was  not  in  any  manner  brought  to  the  attention  of 
the  affiant  or  the  plaintiff,  and  that  in  conseqnenoe  affiant 
wholly  overlooked  the  said  cause  until  the  time  ordered 
within  which  to  file  a  petition  had  wholly  expired. 

^^Affiant  further  says  that,  at  the  time  when  the  order 
to  plead  was  entered,  at  the  last  term,  he  was  not  present 
in  court,  and  did  not  know  of  the  entry  of  the  same,  and 
that  he  never  knew  the  same  until  he  first  saw  the  printed 
docket,  prepared  by  the  clerk,  for  this  term. 

'^Affiant  verily  believes  that  the  plaintiff  has  a  good  and 
sufficient  cause  of  action  against  all  the  defendants,  and 
ought  to  be  permitted  to  prosecute  the  same." 

This  affidavit  is  not  denied.  From  an  examination  of 
the  transcript  it  is  apparent  that  neither  plaintiff  nor  de- 
fendant had  been  strenuously  insisting  on  a  trial.  The 
case  had  been  permitted  to  remain  on  the  docket  without 
objection,  and  neither  party  appears  to  have  been  anxious 
to  go  to  trial.  Where  it  is  sought  to  dismiss  an  action  for 
want  of  prosecution,  the  party  filing  the  motion  must  serve 
a  notice  of  the  same  upon  the  adverse  party.  This  is  neces- 
sary in  order  to  enable  the  party  against  whom  the  motion 
is  filed  to  show  some  valid  reason  for  his  default.    As  there 
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18  no  notice  served  in  this  case,  we  think  the  court  erred 
in  refusing  to  re-instate  the  appeal.  The  judgment  of  the 
district  court  is  reversed,  and  the  cause  remanded  to  that 
court  with  directions  to  re-instate  the  appeal  upon  such 
terms  as  to  payment  of  costs  as  may  be  deemed  just  and 
proper. 

Judgment  aooobdikgly. 
The  other  judges  concur. 


P.  H.  Malloy,  plaintiff  in  error,  v.  Annie  Mai/- 

LOY,  DEFENDANT  IN  ERROR. 

Forcible  Entry  and  Detention.  Where  a  party  in  poasesBioii 
of  real  estate  has  an  interest  in  the  land  itself,  which  only  a 
coart  of  common  law  jnrisdiction  can  determine,  an  action  of 
forcible  entry  and  detainer  will  not  lie  against  him. 

Error  to  the  district  court  for  Saunders  county.  Tried 
below  before  Marshall,  J. 

George  L  Wright^  for  plaintiff  in  error,  cited :  HamUr 
ton  V.  Wright,  30  Iowa,  486.  GaUing  v.  Ixme,  17  Neb., 
80.  Hansen  v.  Berthelsen,  19  Id.,  441.  Smith  v.  Kaiser, 
17  Id.,  184.  Jones  Mortgages,  Sec.  258.  1  Washburn 
Real  Property,  648,  664,  660.  Ragsdale  v.  Phelps,  2 
8.  W.  R.,  300. 

Bell  &  Somborger,  for  defendant  in  error,  cited :  Worths 
ington  v.  Woods,  22  Neb.,  230.  Grohousky  v.  Long,  20 
Id.,  364.     Dawson  v.  Dawson,  17  Id.,  672. 

Maxwell,  J. 

This  is  an  action  of  forcible  detention  brought  in  jus- 
tice court  by  Patrick  H.  Malloy,  complainant  and  plaintiff 


JULY  TERM,  1888.  767 

UaUoyT.  Malloy. 

in  error,  against  Annie  Malloy,  defendant  in  error,  to  ob- 
tain possession  of  the  east  half  of  the  south-west  quarter 
of  section  36  in  Douglas  precinct,  in  Saunders  county,  on 
the  ground  that  Annie  Malloy  was  an  occupier  of  said 
lands  without  color  of  title. 

The  facts  are  substantially  as  follows : 

One  Edward  D.  Malloy,  who  was  the  husband  of  said 
Annie,  and  son  of  the  plaintiff,  about  January  1,  1884, 
was  the  lessee  of  said  land,  and  had  cultivated  and  been  in 
possession  thereof  for  some  years.  About  the  date  last 
mentioned  Edward  made  the  usual  application  to  the 
<sounty  treasurer  to  have  said  land  appraised  for  the  pur- 
pose of  sale,  and  said  land  was  thereafter  appraised  and  the 
usual  steps  taken  thereon.  On  February  9, 1884,  the  time 
of  completing  the  proposed  sale,  Edward  asked  Mr.  Perky, 
then  the  county  treasurer,  to  advance  the  money  for  him 
.  to  pay  out  the  purchase  price  on  the  contract  and  some  lit- 
tle interest  thereon,  saying  that  he  would  be  in  town  again 
within  a  short  time  and  pay  Perky  what  he  advanced  on 
the  land.  Perky  said  if  he  (E.)  was  willing  to  let  him 
take  the  contract  in  his  own  name  he  would  pay  the 
amount  required,  and  when  he  paid  back  the  money  he 
would  assign  the  contract  to  him.  This  arrangement  was 
made,  and  Perky  advanced  the  first  payment  on  the  land, 
and  some  additional  money  for  unpaid  rent,  in  all  $67~^Yo^. 
On  February  12,  1884,  Perky  wrote  a  card  to  Edward, 
saying,  "  The  amount  due  on  your  school  land  is  $67.40," 
and  that  was  the  last  occurrence  with  reference  to  said 
land  between  Perky  and  Edward.  Edward  died  in  July, 
1885,  without  issue.  A  few  days  after  Edward^s  death. 
Perky  offered  through  one  Murphy  to  assign  the  contract 
to  Annie  individually  if  she  would  pay  him  the  $67.40, 
with  interest  thereon.  On  November  21,  1885,  Perky,  at 
the  request  of  the  county  judge,  filed  a  claim  for  $79.75 
against  Edward's  estate,  which  was  based  on  the  purchase 
money  paid  on  said  contract,  on  condition  that  if  the  claim 
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was  paid  by  December  1st  he  would  assign  the  contract. 
On  November  25,  1886^  a  hearing  on  claims  against  said 
estate  was  had,  and  Annie^s  attorney  objecting  to  its  allow* 
ance,  said  claim,  with  other  unallowed  ones,  was  continued 
to  March  4,  1886.  On  December  5,  1886,  Patrick  Mal- 
loy, the  plaintiff,  paid  $31.95  on  the  aforesaid  contract  of 
sale,  and  on  March  4,  1886,  Perky  assigned  said  contract 
to  Patrick,  and  withdrew  his  claim  from  the  files  of  the 
county  court.  The  administrators  of  Edward's  estate  in- 
ventoried said  land  as  belonging  thereto,  and  the  county 
court,  on  February  23,  1886,  made  an  order  assigning  the 
real  estate,  not  describing  it,  of  E.  D.  Malloy,  situate  in 
said  county,  to  Annie  for  life  and  remainder  to  Patrick. 
Said  land  is  in  cultivation,  and  was  at  the  time  of  the  com- 
mencement of  this  suit.  Annie  was  in  possession  thereof, 
refusing  to  vacate,  lawful  notice  so  to  do  having  been  given 
her. 

On  the  trial  of  the  cause  before  the  justice  judgment 
was  rendered  in  favor  of  the  plaintiff.  An  appeal  was 
taken  to  the  district  court,  where  the  judgment  of  the  jus- 
tice was  reversed  and  the  cause  dismissed. 

It  will  be  observed  that  the  defendant,  who  is  the  widow 
of  Edward  D.  Malloy,  is  in  possession  of  the  land  as  part 
of  the  estate  of  her  late  husband.  The  plaintiff  is  shown 
to  have  purchased  the  claim  of  Mr.  Perky,  and  having 
notice  of  the  defendant's  rights  in  the  premises  took  sub- 
ject to  them.  The  defendant  has  rights  in  the  land  which 
can  only  be  adjusted  by  a  court  having  competent  author- 
ity. In  all  cases  where  the  party  in  possession  claims  an 
interest  in  the  land  itself,  an  action  of  forcible  entry  and 
detainer  will  not  lie.  The  reason  for  the  rule  is  very 
clearly  stated  by  Judge  Reese  in  the  case  of  Tfie  C,  B.  & 
Q,  R.  R.  Co,  V.  Skupa,  16  Neb.,  346,  where  it  is  said :  "  That 
it  must  be  further  observed  that  while  the  plaintiff  might, 
under  the  terms  of  this  contract,  cancel  it  and  refuse  to  be 
further  bound  by  it  in  case  of  default,  yet  it  could  not  do  so 
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to  tlie  extinguishment  of  any  equities  which  might  exist 
in  favor  of  the  defendant.  It  may  be  and  doubtless  is 
claimed  that  in  this  case  he  has  none.  This  may  be  true, 
but  if  this  action  can  be  maintained  in  this  case  it  can  in 
any  case  of  the  sale  of  real  estate,  and  all  equities  in  favor 
of  the  purchaser  completely  terminated  and  canceled  at  the 
will  of  the  vendor  by  the  simple  act  of  the  selection  of  the. 
court  in  which  he  will  prosecute  his  action;  for  it  is  well 
known  that  no  defense  of  that  kind  can  be  made  in  pro- 
ceedings under  the  sections  above  quoted.  So  long  as  the 
contract  of  sale  continues,  so  long  has  the  purchaser  an 
interest  in  the  subject  of  the  contract.  So  long  as  that  in- 
terest or  title  exists,  the  justice  has  no  jurisdiction  in  the 
case."  See  also  Warthington  v.  Wood,  22  Neb.,  230.  G7-o- 
hoxisky  V,  Long,  20  Neb.,  362.  Dawson  v.  Dawson,  17 
Neb.,  671.  Streeter  v.  Rolph,  13  Id.,  390.  Pdtit  v.  Black, 
13  Id.,  154. 

It  is  evident  that  the  proper  tribunal  to  adjust  the  rights 
of  the  parties  is  a  court  of  equity,  and  that  an  action  of 
forcible  entry  and  detainer  will  not  lie  against  the  defend- 
ant. The  judgment  of  the  district  court,  therefore,  is 
clearly  right,  and  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


James  D.  Russel,  plaintiff  in  error,  v.  Rosenbaum 
Brothers  and  The  Chicago,  Burlington  & 
QuiNCY  Railroad  Company,  defendants  in 
error. 

1.  Trial :  motion  fob  new  tbial.  In  a  motion  for  a  new  trial 
a  general  assignment  that  the  oonrt  erred  in  giving  each  of  the 
49 
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instractioDs  given  to  the  jury  is  too  general,  and  &ach  an  as- 
signment will  not  be  considered  in  the  sapreme  court. 

2.  Action :     intervenob  :     yrrdict.     An  action  was  brought 

by  the  plaintiff  as  the  assignee  of  a  claim  against  a  railroad 
company  for  rebates  and  overcharges,  and  which  the  railroad 
company  admitted  to  be  due.  A  third  party,  by  Intervention, 
claimed  the  fund,  and  asked  judgment  therefor.  Upon  the 
trial,  the  plaintiff  proved  the  contract  between  his  assignor  and 
the  railroad  company,  the  shipment,  and  the  amount  due 
thereon.  There  Was  nothing  in  the  evidence  (in  which  was  no 
conflict)  to  show  that  the  intervener  was  entitled  to  the  money. 
The  verdict  of  the  jury,  however,  was  in  his  favor.  It  was  Hdd, 
That  the  verdict  could  not  stand. 

3.     :    :    ESTOPPEL.     No  question  as  to  the  legality  of 

the  contract  between  the  shipper  and  the  railroad  company  was 
presented  by  the  answer  of  the  intervener,  but  upon  the  con- 
trary he  sought  to  obtain  the  benefit  of  the  contract,  and  ob- 
tained a  judgment  in  his  fiivor.  It  was  Held^  That  he  could 
not  alter  wards  be  heard  to  insist  upon  the  illegality  of  the 
contract. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 

8.  P.  Davidson,  for  plaintiff  in  error,  cited :  Van  Valen 
V.  iMpham,  13  How.  Pr.,  240.  Kay  v.  Noll,  20  Neb., 
880.     A.  &  K  R.  R.  V.  MUer,  16  Id.,  661. 

Ma^on  &  Whedon,  for  defendants  in  error  Rosenbaum 
Brothers,  cited :  Taylor  v.  BaJtea,  5  Cow.,  376.  Wood  v. 
Perry,  1  Barb.,  114.  Rudolf  v.  Winters,  7  Neb.,  128. 
Hobble  V.  Zaepffel,  17  Id.,  536.  Collins  v.  Blantern,  2  Wils., 
347.     Oscanyan  v.  Arms  Co.,  103  U.  S.,  261. 

Keese,  Ch.  J. 

The  original  action  was  brought  in  the  district  court  of 
Lancaster  county  by  plaintiff  against  the  Chicago,  Bur* 
lington  &  Quincy  Railroad  Company  to  recover  certain 
overcharges  of  freight,  or  rebates. 
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The  principal  allegations  of  the  petition  were,  that  on 
And  prior  to  the  date  named  McLure  &  Griffin  were  en- 
gaged in  buying  and  shipping  grain  from  Elk  Creek  to 
Chicago;  that  the  charges  of  the  railroad  company  for  the 
transportation  of  grain  over  its  lines  was  thirty  cents  per 
hundred  pounds,  but  the  agreement  was  that  when  McLure 
&  Griffin  should  present  to  the  officers  of  the  company  the 
expense  bills  showing  the  amount  paid,  the  railroad  com- 
pany would  return  to  Ihcm  ten  cents  per  hundred  pounds 
^f  the  amount  so  paid  for  ha^'Iing;  that  they  had  transported 
large  quantities  of  grain  over  the  company^s  line  to  Chi- 
-cago,  and  that  the  amount  due  McLure  &  Griffin  upon 
..said  contract  was  $556.86 ;  that  McLure  &  Griffin  had 
for  a  valuable  consideration  assigned  the  claim  to  plaintiff, 
but  that  the  railroad  company  had  i*efused  to  pay  the 
amount  due. 

To  this  petition  the  railroad  company  filed  its  answer, 
admitting  that  certain  rebates  were  to  be  paid  to  McLure 
<fc  Griffin,  but  that  they  were  to  be  allowed  on  the  presen- 
tation of  expense  bills  showing  the  shipment,  and  that 
those  bills  had  not  been  presented  by  McLure  &  Griffin  to 
plaintiff;  that  they  were  in  the  hands  of  Roscnbaum 
Brothers,  of  Chicago,  who  held  the  same  against  defendant. 

All  of  the  allegations  of  the  petition  not  admitted  were 
•denied,  and  the  court  was  asked  to  take  such  action  as 
would  protect  the  railroad  company  from  being  com))elled 
to  make  a  second  payment  of  the  amount  in  case  judgment 
should  be  rendered  against  it  in  favor  of  plaintiff.  Rosen- 
baum  Brothers  were  made  parties  defendant,  whereupon 
they  filed  an  answer  to  plaintiff's  petition,  alleging  that  the 
-contract  of  the  railroad  company  was,  that  upon  presenta- 
tion of  the  expense  bills  it  would  pay  to  the  party  entitled 
thereto  ten  cents  per  hundred  pounds,  referred  to  in  the 
petition,  and  that  they  were  entitled  to  the  rebate.  It  is 
also  alleged  that  the  assignment  to  the  plaintiff  was  made 
for  the  purpose  of  defrauding  them,  and  was  without  con- 
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sideration  and  void ;  that  McLure  &  GriflBn  were  indebted 
to  them  at  the  time  of  the  assignment,  and  which  indebt- 
edness had  never  been  paid. 

The  reply  of  plaintiff  was  a  general  denial. 

A  trial  wks  had  to  a  jury,  which  resulted  in  a  verdict  in 
favor  of  Rosenbaum  Brothers. 

Plaintiff  filed  a  motion  for  a  judgment,  notwithstanding 
the  verdict,  which  was  overruled.  He  then  filed  a  motion 
for  a  new  trial,  which  was  also  overruled,  and  judgment 
was  rendered  upon  the  verdict.  He  now  brings  the  case 
into  this  case  by  proceedings  in  error. 

Two  questions  were  presented  by  his  brief  and  on  the 
oral  argument,  one  of  which  is,  that  the  verdict  is  contrary 
to  the  evidence.  The  other,  that  the  district  court  erred 
in  giving  certain  instructions  to  the  jury. 

Upon  the  last  contention  it  must  be  sufficient  to  say 
that  the  motion  for  a  new  trial  was  not  sufficient  to  pre* 
sent  the  question  of  error  in  giving  instructions,  the 
assignment  being  "error  of  the  court  in  giving  each  of 
the  instructions  given  to  the  jury  on  the  court's  own  mo* 
tion,"  "  error  of  the  court  in  giving  each  of  the  instruc- 
tions asked  by  defendant." 

It  is  not  claimed  that  the  instructions  were  all  bad,  and 
therefore,  under  the  repeated  rulings  of  this  court,  these 
assignments  in  the  motion  for  a  new  trial  were  too  general, 
and  cannot  be  here  considered.  Brooks  v,  Dutckery  22 
Neb.,  644. 

Upon  the  trial  of  the  case  to  the  jury  no  evidence  was 
offered  by  defendants  Kosenbaum  Brothers. 

As  between  the  plaintiff  and  the  railroad  company,  a 
stipulation  was  introduced  showing  the  contract  between 
McLure  &  Griffin  and  the  railroad  company,  by  which 
the  rebates  were  to  be  paid,  the  amount  due  thereon,  and 
that  they  had  not  been  paid,  the  attitude  of  the  railroad 
company  being  that  it  was  bound  by  the  contract  and  only 
desired  to  be  protected  against  the  claims  of  Rosenbaum 
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Brothers.  The  testimony  (being  all  introduced  by  plaint- 
iff) was  not  contradictory,  and  the  only  question  for  the 
decision  of  the  jury  was,  whether  upon  the  evidence  pro- 
duced plaintiff  was  entitled  to  recover,  or  whether  the 
money  belonged  to  Rosenbaum  Brothers.  Bosenbaum 
Brothers  were  commission  merchants  in  the  city  of  Chi- 
cago. At  some  time  prior  to  the  consummation  of  the  con- 
tract between  the  railroad  company  and  McLure  &  GriflSn, 
they  advanced  to  McLure  &  Griffin  a  sum  of  money,  by 
which  McLure  &  Griffin  became  their  debtors,  and  for  the 
security  of  which  a  chattel  mortgage  was  taken  ujx)n  cer- 
tain cribs  of  com  at  Elk  Creek,  Crab  Orchard,  and  Smart- 
ville,  in  this  state. 

The  contract  was  made  between  the  railroad  company 
and  McLure  &  Griffin. 

The  basis  of  the  claim  which  Kosenbaum  Brothere 
make  to  the  money  is,  that  the  grain  was  consigned  to 
them,  and  that  they  are  in  possession  of  the  expense  bills 
showing  the  amount  due.  But  there  appears  to  have  been 
no  contract  by  which  they  were  to  have  the  rebate  or  any 
claim  or  lien  thereon,  to  be  applied  to  the  indebtedness  of 
McLure  &  Griffin. 

The  expense  bills,  which  were  introduced  in  evidence  by 
plaintiff,  showed  that  the  grain  was  consigned  to  Rosen- 
baum Brothers,  and  that  they  sold  it,  deducting  the  freight, 
weighing,  their  commission,  and  the  switching  charges,  and 
crediting  McLure  &  Griffin  with  the  net  proceeds.  Tlie 
whole  freight  was,  therefore,  paid  by  McLure  &  Griffiq. 
There  is  nothing  to  show  that  McLure  &  Griffin  ever  by 
word  or  act  transferred  their  claim  to  Kosenbaum  Broth- 
ers, but  it  is  shown  that  the  rebates  collected  iK'fore  the 
commencement  of  the  suit  were  collected  by  McLure  & 
Griffin  or  their  assignees.  There  is  nothing  in  the  evi- 
dence tending  to  show  that  the  assignment  to  plaintiff  was 
fraudulent,  but  upon  the  contrary  it  is  clearly  shown  that 
it  was  for  value. 
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Upon  what  theory  the  verdict  of  the  jury  was  rendered 
is  difficult  to  see.  There  was  nothing  in  the  evidence  show- 
ing that  Eosenbaum  Brothers  had  any  l^al  or  equitable- 
claim  to  the  money  in  dispute.  As  against  plaintiff  the 
verdict  was  not  only  against  the  clear  weight  of  evidenoey 
but  entirely  unsupported  by  it. 

It  is  now  claimed  by  Rosenbuam  Brothers  that  the 
contract  between  the  railroad  company  and  McLure  & 
Griffin  was  void,  as  being  in  violation  of  the  statutes  pro- 
hibiting the  granting  of  rebates.  No  question  of  this 
kind  is  presented  by  their  answer,  but  upon  the  contrary 
it  is  contended  therein  that  they  are  entitled  to  the  money,, 
a  portion  of  the  prayer  being  that,  "  said  railroad  com- 
pany defendants  may  Ite  required  to  pay  to  these  defend- 
ants the  amount  of  said  rebates,  and  these  defendants  may 
have  judgment  therefor,  and  for  such  other  relief  as 
equity  may  require.''  It  was  stated  in  open  court  by  the 
attorneys  for  the  railroad  company,  and  admitted  by 
counsel,  both  for  Rosenbaum  Brothers  and  Russel,  that 
soon  after  the  judgment  in  favor  of  Rosenbaum  Brothers 
in  the  district  court  was  rendered,  the  railroad  company 
paid  the  same,  and  the  proceeds  thereof  had  been  takeD 
and  accepted  by  defendants. 

It  seems  to  us,  first,  that  the  defense  if  made  could  not 
be  presented  by  one  not  a  party  to  the  contract ;  and,, 
second,  that  defendants  cannot  be  heard  now  to  question 
plaintiff's  right  to  recover,  upon  grounds  of  public  policy 
and  in  preservation  of  the  public  morals.  Having  asked 
for  and  received  the  money,  they  are  in  no  condition  now 
to  question  the  legal  right  of  plaintiff  to  prosecute  the 
action. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  asd  bekanded. 

The  other  judges  concur. 
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Union  Pacific  Railroad  Co.,  plaintiff  in  error,  v. 
Michael  O^Hebn,  defendant  in  error. 

1.  Verdict.    Upon  aD  examination  of  the  evidence,  it  was  Held^ 

That  the  verdict  of  the  Jary  was  sastained  thereby. 

2.  Injuries  to  Person:    dauaobs:    vesdict.    In  an  action 

for  damages,  resalting  from  a  personal  injury,  where  the  coort 
instrncted  the  jnry,  in  substance,  that  if  they  fonnd  from  the 
evidence  that  the  labor  in  which  the  plaintiff  was  engaged  for 
defendant  under  employment  was  of  a  dangerous  character,  and 
of  which  the  plaintiff  had  knowledge,  that  he  could  not  recover, 
but  the  testimony  of  the  witnesses  was  contradictory  as  to 
whether  the  employment  was  dangerous  or  not,  it  was  ffdd, 
That  the  verdict  of  the  jury  finding  in  favor  of  the  plaintiff 
was  sustained  by  sufficient  evidence,  and  would  not  be  molested. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

John  M.  Thurston,  W.  R.  Kelly,  and  Jod  S.  Shropshire, 
for  plaintiff  in  error. 

/.  T.  Jforiarty  and  J.  J.  G^Cbnnor,  for  defendant  in 
error. 

Reese,  Ch.  J. 

This  was  an  action  for  damages  resulting  from  a  per- 
sonal  injury  to  defendant  in  error  while  in  the  employ  of 
plaintiff  in  error.  The  trial  in  the  district  court  resulted 
in  a  verdict  in  his  favor,  and  upon  which  judgment  was 
rendered. 

The  motion  for  a  new  trial  assigned  two  reasons  or 
grounds  therefor,  as  follows : 

'^  First,  That  the  verdict  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law. 

''  Second,  For  errors  in  law  occurring  on  the  trial,  and 
excepted  to  by  defendant^' 
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The  principal  contention  of  plaintiff  in  error  is,  that  the 
verdict  is  not  sustained  by  the  evidence,  and  that  under 
the  instructions  of  the  court  given  to  the  jury  as  applica- 
ble to  the  evidence,  the  verdict  should  have  been  in  favor 
of  plaintiff  in  error. 

It  appears  from  the  evidence  that  defendant  in  error  was 
employed  by  the  proper  employing  agent  of  plaintiff  in 
error  to  assist  in  removing  signal  posts  from  along  the 
line  of  the  railroad  track,  and  when  necessary  replace 
those  removed  with  new  ones.  The  method  of  removing 
the  posts  was  by  removing  the  earth  in  which  they  were 
planted,  with  a  spade  or  shovel,  and  lifting  the  post  from 
the  ground  by  hand.  About  one  week  after  he  had  com- 
menced the  work  assigned  him  in  his  employment,  the 
person  under  whom  he  was  placed  changed  the  method  of 
removing  the  posts,  by  which  a  rope  or  cable  sixty  or  sev- 
enty feet  in  length  was  made  fast  to  one  of  the  cars  in  the 
train  with  which  they  wei'e  connected,  and  as  the  train  ap- 
proaclied  the  post  its  speed  was  slackened  so  that  one  of 
the  hands  could  get  off,  seize  the  detached  end  of  the  rope 
whidi  was  thrown  out  of  the  car  by  a  fellow  workman, 
run  to  the  post,  wrap  it  around  it,  and  then  hold  to  the 
outer  end  of  the  rope  to  prevent  it  slipping,  and  upon  the 
rope  being  made  taut  by  the  motion  of  the  train,  the  post 
was  pulled  out  of  the  ground  or  broken  off,  when  the  per- 
son holding  the  end  of  the  rope  would  relax  his  hold  and 
allow  the  post  and  rope  to  fall  to  the  ground.  Sometimes 
the  rope  would  become  detached  from  the  post  and  the 
train  would  pass  on,  the  rope  being  drawn  in  by  the  per- 
son remaining  in  the  car..  At  other  times  the  rope  would 
not  become  detached  from  the  post,  and  the  train  would 
stop,  when  it  could  be  removed.  It  was  while  engaged  in 
this  kind  of  labor  that  defendant  in  error  received  hb  in- 
jury. He  placed  the  rope  around  the  post  and  held  it, 
but  when  the  post  fell  the  rope  did  not  become  detaehed| 
when  he  ran  up  to  it  to  unloose  the  rope  as  the  post  was 
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being  dragged  upon  the  ground.  While  thus  engaged  the 
forward  end  of  the  post  met  with  an  obstruction  by  which 
it  was  thrown  around  violently,  striking  him  and  injuring 
him.  In  their  efforts  to  remove  the  post  by  the  method 
last  named  no  part  of  the  earth  was  removed.  The  post 
was  generally  planted  about  three  feet  deep  in  the  earth. 
When  the  rope  was  made  taut  the  movement  of  the  train 
was  with  such  momentum  that  the  post  was  jerked  from 
the  ground  or  broken,  or  the  rope  was  broken. 

Upon  the  branch  of  the  case  that  the  verdict  is  not  sup- 
ported by  sufficient  evidence,  we  can  only  say  that,  while 
the  evidence  on  the  part  of  defendant  in  error  was  not  as 
clear  as  might  be  desired  upon  some  of  the  leading  fea- 
tures of  the  case,  yet  there  was  sufficient  to  sustain  the 
verdict. 

The  next  contention  is,  that  defendant  in  error  was 
guilty  of  contributory  negligence  in  adjusting  the  rope  to 
the  post.  It  is  claimed  that  he  persistently  wrapped  the 
rope  around  the  post  oflener  than  was  necessary  in  order 
to  its  removal,  and  by  so  wrapping  it  he  rendered  it  more 
liable  to  be  entangled  and  drag  the  post.  This  contention 
is  sustained  by  the  testimony  of  the  witnesses  examined 
on  the  part  of  plaintiff  in  error,  but  is  not  sustained  by 
the  testimony  of  defendant  in  error.  Sometimes,  by  rea- 
son of  the  sandy  or  loose  condition  of  the  soil,  the  post 
was  easily  removed;  at  other  times,  when  planted  in  solid 
earth,  it  was  difficult  to  remove.  In  such  cases  it  became 
necessary  to  wrap  the  rope  around  the  post  oftener  than 
in  the  other  cases  referred  to.  He  testified  that  at  times 
the  rope  would  slip  from  the  post,  when  the  train  would 
have  to  be  stopped  and  back  up  in  order  that  another  hitch 
might  be  taken.  In  such  cases,  using  his  own  language, 
''The  boss  would  give  me  fits." 

From  a  careful  examination  of  the  testimony  introduced, 
we  are  of  the  opinion  that  from  all  the  circumstances  of  the 
case  it  was  the  province  of  tlie  jury  to  decide  upon  the 
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whole  evidence  as  to  the  question  of  contributory  negli- 
gence, and  with  their  verdict  we  must  be  content. 

A  number  of  instructions  were  given  to  the  jury,  both 
upon  the  court's  own  motion  and  upon  the  request  of  the 
plaintiff  in  error,  to  the  effect  that  if  the  jury  found  that 
the  employment  was  a  dangerous  one,  and  that  defendant 
in  error  was  aware  of  such  danger,  and  continued  in  the 
employ  of  plaintiff  in  error  with  a  knowledge  of  the  dan- 
gerous nature  of  his  work,  he  could  not  recover. 

It  is  contended  that  by  these  instructions,  when  applied 
to  the  evidence,  the  verdict  should  have  been  in  favor  of 
plaintiff  in  error.  Defendant  in  error  testified  that  he 
conceived  the  work  to  be  dangerous,  and  so  notified  the 
foreman  under  whom  he  labored,  but  that  he  was  directed 
to  proceed  with  it,  and  that  he  exercised  such  care  as  he 
could  considering  the  rapid  movement  necessary  to  perform 
the  duties  required.  Upon  the  other  hand,  the  foreman,, 
or  rather  the  supervisor  of  bridges  and  buildings,  under 
whose  direction  the  rope  was  used,  testified  that  he  was^ 
familiar  with  the  work  when  prosecuted  in  the  manner 
detailed,  and  that  in  his  opinion  it  was  not  dangerous  at 
all ;  that  he  never  could  see  where  there  was  any  danger 
about  it.  It  therefore  becomes  apparent  that  it  was  for  the 
jury  to  say  whether  or  not  the  employment  was  so  danger- 
ous as  to  prevent  defendant  in  error  from  recovering  for 
the  injury  received. 

Upon  this  branch  of  the  case,  also,  the  jury  have  found 
against  plaintiff  in  error. 

We  find  no  error  in  the  record.  The  judgment  of  the 
district  court  is  therefore  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Thomas    Denham,  plaintiff  in  error,  v.  Eliza     ^J^I 
Watson,  defendant  in  error.  "''" 

1.  Bastardy:    Eyidencb  held  to  snstain  the  yerdict  that  the 

plaintiff  in  error  was  the  pntative  iather  of  a  bastard  child. 

2.     :    LIMITATION  OF  ACTION.     The  fact  that  a  prosecutioi^ 

nnder  the  bastardy  act  does  not  take  place  for  more  than  four 
years  after  the  birth  of  the  bastard  child,  will  not  bar  a  recoT- 
ery  where  there  is  a  dear  preponderance  of  the  evidence  show- 
ing that  the  party  accused  is  the  pntative  father  of  the  child^ 
and  that  the  mother,  at  the  first  opportunity  alter  its  birth, 
stated  to  him  and  to  others  that  he  was  the  father,  and  asked 
him  to  provide  for  its  support,  and  continued  to  so  insist  to  tbe^ 
time  the  proceedings  were  instituted — ^the  parties  in  the  mean* 
time  being  on  amicable  terms. 

3.  :  KXPENSBS.  Where  there  is  considerable  delay  in  insti- 
tuting the  proceedings,  expenses  accruing  prior  to  that  time 
will  not  be  allowed. 

Error  to  the  district  court  of  Saunders  county.  Tried 
below  before  Marshall^  J. 

C.  A.  Baldwin  and  J.  J.  (yOmnor,  for  plaintiff  in 
error^  cited:   Code,  Sec.  12. 

Frick  &  Dolezal  and  D.  if.  Strong,  for  defendant  ia 
error,  cited  :  Wheehmght  v,  Gfreer,  10  Allen,  389.  Ken^ 
Mon  V.  Rowe,  16  Me.,  38.  KeUey  v.  People,  29  IlL^ 
187.     Hoffman  v.  State,  17  Wis.,  696. 

Maxwell,  J. 

This  is  a  proceeding  under  the  bastardy  act  On  the 
trial  of  the  cause  in  the  court  below  the  plaintiff  in  error 
was,  by  the  verdict  of  the  jury,  declared  to  be  the  putative- 
father  of  the  bastard  child,  and  was  required  to  pay  the 
defendant  in  error  the  sum  of  |250,  for  the  maintenance- 
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•of  said  child  to  the  date  of  the  judgment,  and  $100  per 
year  thereafter  for  the  period  of  five  years. 

The  errors  relied  on  in  this  court  are :  Ist,  That  the 
verdict  is  not  sustained  by  sufficient  evidence ;  and  2d, 
That  the  cause  of  action  is  barred  by  the  statute  of  limi- 
tations. 

The  testimony  shows  that  in  the  year  1880  the  plaintiff 
and  defendant  resided  on  adjoining  fisirms  in  Saunders 
-county,  the  plaintiff  in  error  being  at  that  time  a  bachelor, 
and  the  defendant  in  error  a  widow. 

The  defendant  in  error  testifies  that,  during  the  summer 
and  autumn  of  that  year,  the  plaintiff  in  error  had  sexual 
intercourse  with  her  at  least  twenty  times,  and  as  a  result 
of  such  intercoui'se  a  child  was  born  in  September,  1881 ; 
that  the  plaintiff  in  error  was  absent  from  his  farm  at  the 
time  of  the  birth  of  the  child,  but  as  soon  as  he  returned 
she  informed  him  that  he  was  the  father  of  the  child,  and 
asked  him  to  provide  for  its  support;  that  he  neither 
admitted  nor  denied  the  paternity,  and  evaded  her  proposi- 
tions that  he  provide  for  its  support.  She  also  states,  in 
substance,  that  from  his  manner  of  discussing  the  subject 
she  was  led  to  believe  that  he  intended  to  support  the 
child,  hence  that  she  did  not  proceed  under  the  statute  to 
Tequire  him  to  provide  for  its  support. 

The  plaintiff  in  error  fully  and  unequivocally  denies 
having  had  sexual  intercourse  with  the  defendant  in  error, 
or  that  he  is  the  father  of  the  child.  He  admits,  however, 
that  she  had  the  conversations  with  .him  as  stated  by  the 
defendant  in  error. 

There  is  also  the  testimony  of  one  Swan,  designed  to 
show  that  the  defendant  in  error  during  the  year  1880  had 
sexual  intercourse  with  other  men,  and  there  is  consider- 
able testimony,  the  object  of  which  was  to  impeach  or  sus- 
tain Swan. 

Without  attempting  to  review  the  evidence  at  length,  it 
is  sufficient  to  say  that  the  verdict  seems  to  be  supported 
by  a  clear  preponderance  of  the  evidence* 
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2d.     The  statute  of  limitations.     It  is  not  the  policy  of 
the  law  to  encourage  prosecutions  of  this  kind  brought 
years  after  the  event,  and  unless  the  testimony  shows  that 
the  mother  from  the  first  had  charged  the  offense  upon  the 
putative  father,  the  claim  could  not  be  maintained.     In 
other  words,  the  charge  made  years  afterwards  must  not 
rest  on  the  mere  assertions  of  the  prosecutrix,  then  made 
and  communicated  to  the  putative  father,  but  must  show 
that  from  the  conception  or  birth  of  the  child  he  had  been 
charged  by  the  mother  as  being  the  child's  father.     The 
law  is  to  be  carefully  guarded  in  t|iis  respect  to  prevent  it 
from  being  used  as  a  means  of  extorting  money  upon  a 
false  charge.     Where,  however,  the  fact  of  the  paternity 
of  the  child  is  satisfactorily  proved  to  charge  the  putative 
father,  the  statute  of  limitations  will  not  run  against  a 
claim   for   its   support  during  the  time   it   requires   the 
mother's  care.     The  expenses  in  such  case  being  continu- 
ous, the  father  must  provide  for  them.     In  other  words, 
he  must  support  his  own  child,  and  the  statute  will  not  bar 
such  claims.     There  is  some  doubt,  however,  as  to  the  pro- 
priety of  allowing  for  expenses  which  have  accrued  before 
proceedings  under  the  bastardy  act  are  instituted.     The 
law  favors  diligence  in  instituting  such  proceedings,  and 
where  there  is  any  considerable  delay  expenses  which  have 
accrued  prior  to  the  bringing  of  the  action  will  not  be  al- 
lowed.    The  amount  allowed  by  the  court  for  the  support 
of  the  child  before  the  proceedings  were  instituted,  there- 
fore, is  excluded,  and  the  judgment  in  that  regard  reversed, 
and  as  thus  modified  the  judgment  is  affirmed. 

Judgment  accordingly. 

Tpie  other  judges  concur. 


782       SUPREME  COURT  OF  NEBRASKA, 

Hart  V.  Barnes. 


liEVi    C.    Hart,  plaintiff    in    error,  v.  Nei^on 
Barnes,  defendant  in  error. 

1.  Contract :  bbeach.  When  a  person  andertakes  any  employ- 
ment, trust,  or  duty,  be  thereby  in  contemplation  of  law  im- 
pliedly contracts  with  those  who  employed  him  to  perform  that 
which  he  has  undertaken  with  integrity,  diligence,  and  skill; 
and  if  he  fails  to  do  so  it  is  a  breach  of  contract. 


^  :  BIGHTS  OF  action  undbb  THE  CODE.  In  cases  of  bail- 
ment at  common  law,  there  has  always  been  a  choice  of  forms  of 
action,  between  actions  on  the  case  and  assumpsit.  Case  lies  for 
breach  of  duty,  and  assumpsit  for  breach  of  promise.  A  duty 
arises  out  of  a  promise,  and  the  law  implies  a  promise  out  of 
most  duties.  The  code,  while  abolishing  the  forms  of  action 
has  preserved  to  a  suitor  all  the  rights  and  remedies  known  to 
the  law.  Therefore,  if  a  promise  is  implied,  either  from  a 
breach  of  duty  or  from  the  undertaking  of  the  defendant,  an 
attachment  in  a  proper  case  will  lie. 

3.  Attachment:  affidavit.  The  affidavit  for  an  attachment 
must  show  "  the  nature  of  the  plaintiff's  claim."  If  the  claim 
appears  in  the  affidavit  to  be  one  for  which  an  attachment  may 
issue,  but  the  statement  is  not  as  full  as  may  be  desired,  refer* 
ence  may  be  had  to  the  petition. 

Error  to  the  district  court  for  Merrick  county.  Tried 
belo^y  before  Post,  J. 

John  Pattet'son  and  Lee  &  Thompson,  for  plaintiff  in 
€rror,  cited:  Sec.  198,  Code.  Bank  v.  Fonda,  32  N.  W. 
R,,  664.  Livingston  v,  Ooe,  4  Neb.,  .381.  Dorrington  v. 
Minnick,  15  Id.,  397.  4  Wait's  Actiou  and  Defenses, 
472,  and  cases  cited. 

A.  Ewing  and  J.  W.  Sparks,  for  defendant  in  error, 
<jited :  Handy  r.  Brong,  4  Neb.,  60.  Rouss  v,  Wright,  14 
Id.,  457.  MaxwelPs  PI.  and  Pr.,  492.  1  Wade  Attach- 
ments,  22.     ElUoit  i\  Jach^on,  3  Wis.,  571. 


JULY  TERM,  1888.  783 

Hart  y.  Barnes. 

Maxwell,  J. 

The  plaintiff  brought  an  action  against  the  defendant 
in  the  district  court  of  Merrick  county  to  recover  the  sum 
of  $9,221. 33,  and  made  and  filed  an  affidavit  for  an  attach* 
juent  against  the  property  of  said  defendant.  An  attach- 
ment was  thereupon  duly  issued,  and  levied  on  the  defend- 
imt's  property.  The  attorney  for  the  defendant  thereupon 
filed  a  motion  to  dissolve  the  attachment,  for  the  following 
reasons:  "First,  that  the  cause  of  action  is  not  one  in 
M^hich  the  law  allows  an  attachment. 

"  2d.  Because  the  facts  stated  in  the  affidavit  are  not 
i$ufficient  to  justify  the  issuing  of  the  same. 

"  3d.  Because  the  statements  of  facts  in  said  affidavit 
are  untrue.'^ 

This  motion  after  due  notice  was  submitted  to  one  of  the 
judges  at  Columbus,  and  the  attachment  discharged. 

In  sustaining  the  motion  the  judge  filed  a  written  opin- 
ion, which  is  now  before  us,  in  which  he  sums  up  the 
reasons  for  discharging  the  attachment  as  follows:  "My 
•conclusion  is,  therefore,  that  the  attachment  should  be  dis- 
charged for  the  reasons— ^r«<.  That  the  cause  of  action  set 
-out  in  the  petition  is  for  a  tort  and  cannot  be  aided  by  the 
provisional  remedy  of  attachment.  Second,  That  the  affi- 
-davit  is  not  sufficient  to  authorize  the  attachment  because 
it  does  not  appear  therefrom  that  the  action  is  upon  con- 
tract. The  conclusion  renders  it  unnecessary  to  disscuss 
the  testimony  in  the  case.  In  fiict  I  have  had  no  time  to 
read  over  the  numerous  affidavits  filed  by  both  sides.*' 

It  will  be  observed  that  the  decision  is  predicated  on 
two  grounds.  1st,  That  the  cause  of  action  stated  in  the 
petition  is  for  a  tort,  and  therefore  an  attachment  will  not 
lie ;  and  2d,  That  the  affidavit  for  an  attachment  fails  to 
show  that  the  action  is  founded  upon  contract. 

The  petition  is  as  follows :  "  The  plaintiff  complains  of 
the  defendant  for  that  said  defendant  is  indebted  to  said 
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plaintiff  in  the  sum  of  $9,221.33,  for  so  much  money  re- 
ceived from  said  plaintiff,  in  the  amounts  and  at  the  dates 
and  upon  the  terms  and  conditions  herein  named,  to-wit : 
On  the  18th  day  of  January,  a.d.  1886,  $1,500;  on  the 
8th  day  of  April,  a.d.  1886,  $2,000;  on  the  19th  day  of 
April,  A.D.  1886,  $2,000;  on  the  24th  day  of  April,  a.d. 
1886,  $500;  on  the  15th  day  of  March,  a.d.  1887,  $1,500; 
said  several  named  sums  were  received  by  said  defendant 
from  said  plaintiff  to  be  loaned  by  said  defendant  for  said 
plaintiff,  and  for  the  use  and  benefit  of  said  plaintiff,  and 
at  the  expiration  of  each  loan  so  made  by  said  defendant,, 
and  upon  payment  thereof  to  said  defendant,  he,  the  said 
defendant,  was  to  pay  the  same  to  said  plaintiff  or  reloan 
the  same  as  plaintiff  might  direct. 

"  Plaintiff  further  alleges  that  said  defendant  did  not 
loan  said  sums  of  money  as  agreed  upon  for  the  use  and 
benefit  of  said  plaintiff,  but  applied  and  appropriated  the 
same  to  the  use  and  benefit  of  the  said  defendant,  and  re- 
fuses to  pay  the  same  to  said  plaintiff,  though  often  requested 
so  to  do. 

''Plaintiff  further  alleges  that  no  part  of  said  sums  has 
been  paid,  and  there  is  now  due  from  the  defendant  to  the 
plaintiff  the  sum  of  $9,221.33,  with  interest  thereon  from 
the  28th  day  of  February,  a.d.  1888,  at  7  per  cent  per 
annum,  wherefore  plaintiff  prays  judgment  for  said  sum  of 
$9,221.33,  and  interest  and  costs  of  suit.'' 

The  affidavit  for  an  attachment  is  as  follows:  "Levi  C. 
Hart,  being  first  duly  sworn,  deposes  and  says  that  he  has 
commenced  an  action  against  Nelson  Barnes  in  the  district 
court  of  Merrick  county,  Nebraska,  to  recover  the  sum  of 
$9,221.33,  now  due  and  payable  to  the  plaintiff  from  the 
defendant  on  account  for  money  had  and  received.  Affiant 
further  says  said  claim  is  just,  and  that  he  ought  as  he 
believes  to  recover  thereon  the  sum  of  $9,221.33  and  in- 
terest from  the  28th  day  of  February,  1888,  at  7  per  cent 
per  annum,  and  that  the  defendant  is  about  to  convert  his 
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property  or  a  part  thereof  into  money  for  the  purpose  of 
placing  it  beyond  the  reach  of  his  creditors,  and  has  prop- 
erty and  rights  in  action  which  he  conceals,  and  has  as- 
signed, removed,  and  disposed  of  a  part  of  his  property 
with  intent  to  defraud  his  creditors." 

In  this  state  an  attachment  cannot  be  issued  in  an  action 
for  a  mere  tort,  as  by  setting  out  fire  whereby  the  property 
of  another  was  destroyed.  Handy  v.  Brong,  4  Neb.,  60. 
And  it  must  appear  upon  the  faoe  of  the  affidavit  for  an 
attachment  that  the  debt  or  demand  arises  upon  contract, 
express  or  implied.  Rousa  v.  Wright,  14  Neb.,  457.  In 
other  words,  the  relation  of  debtor  and  creditor  must  exist 
between  the  plaintiff  and  defendant  to  authorize  the  issu- 
ing of  an  attachment.  The  reason  is  very  clearly  stated 
by  Judge  Gantt,  in  Handy  t?.  Brong,  supra,  quoting  from 
Hynson  v.  Taylor,  3  Ark.,  556,  as  follows :  "  Throughout 
the  whole  statutory  provisions  regulating  the  mode  of  pro- 
ceeding by  attachment  we  find  the  words  creditor,  debtor, 
and  debt,  showing  clearly  that  the  relative  character  of  cred-. 
itor  and  debtor  must  have  existed  at  the  time;  and  that  the 
remedy  is  confined  exclusively  to  actions  ex  contractu,  and 
that  by  no  reasonable  construction  can  it  be  made  to  apply 
to  torts." 

And  in  Minga  v.  Zollicoffer,  2  Ired.,  279,  the  language 
used  is,  "that  neither  in  common  parlance  nor  in  legal 
proceedings  is  a  mere  wrong-doer  designated  as  a  debtor, 
nor  his  responsibility  for  the  wrong  classed  under  the  de- 
nomination of  debts.  Debts  are  the  creatures  of  contracts, 
and  the  language  of  these  acts  must  be  exceedingly  strained 
to  bring  within  their  operation  claims  arising  not  from 
contract,  but  from  tort." 

The  cases  cited,  in  our  view,  state  the  law  correctly,  and 
will  be  adhered  to. 

Do  the  petition  and  affidavit  for  an  attachment  in  this 
case  show  that  the  cause  of  action  arises  upon  contract? 

When  a  person  undertakes  any  employment,  trust,  or 
60 
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duty,  he  thereby  in  contemplation  of  law  impliedly  con- 
tracts with  those  who  employ  him  to  perform  that  which 
he  has  undertaken  with  integrity,  diligence,  and  skill; 
and  if  he  fails  to  do  so  it  is  a  breach  of  contract,  for  which 
a  party  may  have  an  action.  Railroad  v.  Peoples,  31  Ohio 
State,  543.  At  common  law,  in  case  of  bailment,  there  has 
always  been  a  choice  of  forms  of  action  between  actions  on 
the  case  and  assumpsit,  which  is  itself  really  an  action  on 
the  case.  Case  lies  for  breach  of  duty,  and  assumpsit  for 
breach  of  promise.  A  duty  arises  out  of  a  promise,  and 
the  law  implies  a  promise  out  of  most  duties.  The  Far-- 
mere  National  Bank  v.  Fonda,  32  N.  W.  R.,  665.  The 
code  has  simplified  the  forms  of  procedure,  and  pro- 
vides but  one  form  known  as  a  civil  action,  but  has  not 
changed  the  rights  and  remedies  of  the  common  law. 
Wilcox  V.  Saunders,  4  Neb.,  587.  Therefore,  if  the  law 
will  imply  a  promise,  either  from  a  breach  of  duty  on  the 
part  of  the  defendant,  or  from  his  having  undertaken  to 
repay  the  money,  the  action  will  be  treated  as  arising  ex 
oo7itractu.  The  subject  was  carefully  considered  by  the  su- 
preme court  of  Micliigan,  in  Farmers  Nat  Bank  r.  Fonda, 
supi^a,  under  a  statute  substantially  the  same  as  our  own, 
and  it  was  held  that  an  atta(*hment  would  lie  against  the 
property  of  the  defendant  who  had  embezzled  the  goods 
and  chattels  of  the  plaintiff  while  in  its  employment. 
Western  Assurance  Co.  v.  Towle,  26  N.  W.  R.,  104. 

The  petition  very  clearly  sets  forth  a  cause  of  action 
arising  upon  contract.  It  is  allied  that  ''said  several 
named  sums  were  received  by  said  defendant  from  said 
plaintiff,  to  be  loaned  by  said  defendant  for  said  plaintiff, 
and  for  the  use  and  benefit  of  said  plaintiff."  There  is  also 
an  allegation  that  the  defendant  was  to  repay  said  money  or 
reloan  the  same  for  the  plaintiff.  If  the  allc^tions  of  the 
petition  are  true,  the  defendant  received  the  several  sums 
of  money  set  out  in  the  petition  for  the  purpose  of  loaning 
the  same  for  the  plaintiff.     He  assumed  that  duty,  and 
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upon  his  failure  to  perform  either  his  agreement  or  dutj, 
or  both,  he  thereby  violated  his  contract  with  the  plaintiff. 
2.  The  cause  of  action  is  not  stated  as  fully  in  the  affi- 
davit for  an  attachment  as  is  desirable  perhaps,  but  sufficient 
appears  to  show  that  the  cause  of  action  arises  upon  con- 
tract. It  is  not  necessary  in  the  affidavit  for  an  attachment 
to  set  forth  at  length  the  cause  of  action.  It  is  sufficient  to 
state  the  nature  of  the  plaintiff's  claim.  This  must  appear 
to  arise  ex  contractu,  but  where  the  statement  is  not  as  full 
as  may  be  desired,  reference  may  had  to  the  petition. 
This  action  evidently  is  founded  upon  contract,  and  as 
the  alleged  conversion  of  the  money  by  the  defendant 
would  only  be  accomplished  by  a  breach  of  promise  and 
breach  of  duty,  the  action  is  one  for  which  an  attachment 
will  lie.  It  follows  that  the  judgment  of  the  district  court 
must  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Revebsed  and  bemanded. 

The  other  judges  concur.  ^ 
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The  State  op  Nebraska,  ex  rel.  John  Lanham,  v. 
H.  A.  Babcock,  auditor  of  public  accounts. 

Appropriations  by  Legislature.  Under  the  act  approved 
March  31, 1887,  to  provide  for  "selling  of  all  nnsold  lots  and 
lands  belonging  to  the  state  of  Nebraska  lying  and  being  in  the 
city  of  Lincoln,  and  to  provide  for  the  appropriation  of  fands 
arising  from  said  sale,''  a  sale  of  the  lots  and  lands  mentioned 
was  had,  the  amount  of  the  sale  being  $78,878,  |30,995.33  of 
which  was  cash  in  hand;  $23,928.17  in  notes  dae  in  one  year; 
and  $23,946.52  in  notes  dne  in  two  years.  Hel4f  That  by  the 
terms  of  the  act  there  was  an  absolute  appropriation  of  $78,878, 
apon  which  warrants  could  be  drawn  to  carry  into  effect  the 
purpose  of  the  act. 


788      SUPREME  COURT  OF  NEBRASKA, 

state  ▼.  Babcock. 

Original  application  for  mandamus. 

Charles  0.  Wkedon^  for  relator. 
H.  A,  Babcock f  pro  «e. 

Maxwell,  J. 

This  is  an  application  for  mandamus  to  compel  the  de- 
fendant to  draw  a  warrant  on  the  capitol  building  fund  in 
favor  of  the  relator.  The  relator  alleges  in  his  petition : 
"  That  by  virtue  of  the  provisions  of  an  act  of  the  legisla- 
ture, entitled  ^An  act  to  provide  for  the  selling  of  all 
unsold  lots  and  lands  belonging  to  the  state  of  Nebraska, 
lying  and  being  in  the  city  of  Lincoln,  and  to  provide  for 
the  appropriation  of  funds  arising  from  said  sale,'  approved 
March  31,  1887,  the  board  of  public  lands  and  buildings 
of  said  state,  in  the  year  1887,  after  advertising  as  required 
by  said  act,  and  in  compliance  with  law,  sold  as  by  said 
act  required  the  said  lots  and  lands  in  said  act  mentioned 
for  the  sum  of  $78,878,  of  which  amount  $30,995.33  was 
paid  in  cash;  $23,928.17  in  notes  due  in  one  year;  and 
$23,946.52  in  notes  due  in  two  years.  That  after  said 
sale,  and  after  the  capitol  building  had  been  enclosed,  the 
said  board  of  public  lands  and  buildings,  after  due  adver- 
tisement for  proposals,  awarded  to  affiant  the  contract  for 
laying  out  and  improving  the  capitol  grounds  on  behalf 
of  the  state,"  etc. 

The  relator  then  sets  out  a  copy  of  his  contract,  and  al- 
leges, "  That  aft^r  entering  into  said  contract,  and  giving  a 
bond  for  the  faithful  performance  thereof,  affiant  entered 
upon  said  work,  and  the  same  is  now  in  progress;  that 
affiant  has  received  under  said  contract  several  estimates  for 
work  done  and  material  furnished,  which  have  been  pre- 
sented to  the  auditor  of  public  accounts,  who  has  drawn 
his  warrants  upon  the  capitol  building  fund  for  the  several 
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amounts  thereof;   that  for  material  furnished  and  labor 
performed  in  the  month  of  September,  1888,  an  estimate 
has  been  prepared  and  allowed  by  the  superintendent  of 
said  work,  and  certified  as  being  correct  by  said  superin- 
tendent, and  approved  by  the  secretary  of  state  and  the 
commissioner  of  public  lands  and  buildings,  as  president  and 
secretary  of  the  capitol  building  board;  that  said  account  is 
just  and  correct  and  is  wholly  unpaid,  and  there  is  due  from 
said  state  to  affiant  upon  said  estimate  for  work  and  ma- 
terial done  and  furnished  under  said  contract  the  amount 
of  said  estimate,  $6,298.60;  that  said  account  and  estimate 
have  been  presented  to  the  auditor  of  public  accounts  of 
the  state  of  Nebraska,  and  he  has  been  requested  to  draw 
his  warrant  on  said  capitol  building  fund  for  the  amount 
thereof;  that  said  auditor  refused  and  still  refuses  to  draw 
said  warrant  for  the  amount  of  said  account  or  estimate,  for 
the  sole  and  only  reason  that  all  cash  received  from  the  sales 
of  said  lots  and  lands  had  been  expended;  that  of  the  said 
notes  given  as  a  part  of  the  purchase  price  of  said  lots,  and 
received  as  a  part  of  the  proceeds  of  said  sales,  more  than 
$30,000  are  yet  unpaid,  and  are  now  held  by  the  state; 
that  the  said  auditor  contends  that  he  is  not  authorized  by 
law  to  draw  a  warrant  on  said  capitol  building  fund  until 
the  money  due  or  to  become  due  on  said  notes  is  paid  into 
the  treasury  of  the  state,  or  until  a  sufficient  amount  has 
been  paid  in  to  pay  said  warrant  or  any  warrant  which 
may  be  drawn  on  said  fund,  and  therefore  and  for  no  other 
reason  refuses  to  draw  said  warrant  for  the  amount  due 
affiant  on  said  estimate;  that  said  auditor  raises  no  ques- 
tion as  to  the  correctness  of  the  claim  and  estimate  of  affi* 
ant  or  as  to  the  amount  due  him  thereon." 

The  fifth  section  of  the  act  approved  March  31,  1887, 
provides:  "That  the  amount  derived  from  the  sale  of 
said  lots  and  lands  w  hereby  appropriated  out  of  Oie  capi* 
tol  building  fund  to  aid  in  the  completion  and  the  furnishing 
of  said  capitol  building,  and  in  laying  out  and  improving 
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the  grounds  around  said  building,  as  provided  in  Sec.  4  of 
this  act.'^  The  lands  and  lots  described  in  the  act  were 
required  to  be  sold,  the  proceeds  to  constitute  a  fund  for 
the  purpose  of  improving  the  grounds  around  the  capitol 
building,  and  other  purposes. 

The  evident  design  of  the  l^islature  was,  that  this  fund 
should  be  available  as  soon  as  a  sale  of  the  lands  and  lots 
mentioned  took  place.  The  fact  that  a  short  credit  was 
to  be  given  each  purchaser  if  he  so  desired,  does  not  nul- 
lify the  appropriation.  The  amount  of  the  sales,  being 
$78,870,  was  appropriated  and  made  available  for  the  pur- 
poses for  which  it  was  intended.  If  the  whole  amount  is 
not  in  the  treasury  the  statute  has  provided  that  the  holder 
of  a  warrant  shall  be  entitled  to  interest  thereon  when  it 
is  presented  to  the  treasurer  and  not  paid  for  want  of  funds. 
This  being  an  absolute  appropriation  of  the  amount  of  the 
sales  of  the  lots  and  lands  referred  to,  and  a  large  part  of 
this  being  still  unexpended,  it  follows  that  the  relator  is 
entitled  to  the  writ,  which  will  be  issued  accordingly. 

WbTT  AWAJtDED. 

The  other  judges  concur. 


S.  A.  Sloman,  plaintifp  in  erkob,  v.  F.  P.  Bodwell 

ET  AL.,  DEFElNDANTS  IN  ERROR. 

Commissions  of  Beal  Estate  Agent.  Upon  the  faots  proTed, 
EM,  That  the  plaintiff,  a  real  estate  agent,  had  failed  to  pro- 
cure a  parchaeer  for  the  defendant's  property,  and  therefore  was 
not  entitled  to  a  commission. 

Error  to  the  district  oobrt  for  Douglas  county.    Tried 
below  before  Hopewell,  J. 
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J.  P.  Breeny  for  plaintiff  in  error. 
Parke  Oodmn,  for  defendants  in  error. 
Maxwell,  J. 

In  the  year  1885  the  plaintiff  was  a  real  estate  agent  in 
the  city  of  Omaha,  and  the  defendants,  who  are  husband 
and  wife,  were  at  that  time  possessed  of  certain  real  estate 
in  tliat  city  which  they  desired  to  sell. 

The  plaintiff  addressed  a  letter  to  them  making  inqui- 
ries in  regard  to  the  defendants'  property,  and  the  price  of 
the  same. 

In  answer  to  this  letter  Mr.  F.  P.  Bodwell,  the  husband, 
wrote  to  the  plaintiff: 

"I  offer  for  sale  residence  and  two  lots  so.  e.  cor.  11th 
and  Martha  Sts.  Has  good  barn,  coal  house,  and  pump 
and  rain  water  in  the  kitchen  of  house,  which  is  finely 
finished  inside  and  out.  Lots  have  132  ft.  frontage  on 
11th  and  148  ft.  on  Martha  St.  Fine  large  shade  trees, 
and  all  in  good  shape.  For  the  whole  $6,500,  and  can 
take  $2,500  cash,  and  three  years  or  more  time  for  balance, 
etc." 

The  plaintiff  upon  receiving  the  defendants'  proposi- 
tion wrote  to  him  that  he  would  not  purchase  the  property 
himself,  but  if  he  so  desired  he  would  place  the  property 
on  his  books  and  endeavor  to  sell  it  for  him.  To  this 
proposition  the  defendant  answered  in  substance  that  the 
property  was  already  in  the  hands  of  a  real  estate  agent 
for  sale.  He  could  not  give  him  the  exclusive  right  to  sell 
the  same,  but  as  the  agent  was  making  but  little  effort  to 
sell  the  property,  therefore  if  the  plaintiff  could  find  a 
purchaser  he  might  do  so.  The  plaintiff  seems  to  have 
been  active  in  the  matter,  and  a  few  days  afterwards  took 
a  Mr.  Morgan  to  see  the  premises.  Both  the  plaintiff  and 
Mr.  Morgan  examined  the  premises  twice,  and  afterwards 
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an  agreement  was  entered  into  between  Morgan  and  the 
defendants  for  the  sale  of  the  "west  half  of  lot  three,  block 
one,  S.  E.  Rogers  addition  (132x148)  price  $6,500.  Terms 
|2,500  cash,  balance  on  or  before  1,  2,  3,  and  4  years  at 
8  per  cent."  There  was  also  a  provision  for  Morgan  to 
pay  $100  cash  in  hand,  and  that  the  defendants  should 
finish  certain  rooms.  At  a  time  agreed  upon,  Mr.  Mor- 
gan, plaintiff,  and  defendants  went  to  the  office  of  Byron 
Reed  to  execute  a  deed  and  mortgage  and  notes  for  the  un- 
paid purchase  money.  While  there  Mr.  Morgan  claims 
to  have  discovered  for  the  first  time  that  the  lot  was  not 
148  feet  in  length,  but  only  142|  feet.  The  exact  meas- 
urement of  the  half  lot  appears  to  be  132x144  feet.  Mr. 
Morgan  refused  to  take  the  property  unless  a  deduction  of 
$500  was  made  in  the  price.  This  the  defendants  refused 
to  make,  and  upon  Morgan  refusing  to  complete  the  con- 
tract they  returned  the  $100  paid  by  him  to  them  when 
the  contract  was  entered  into.  They  also  paid  the  plaint- 
iff the  cost  of  the  abstract.  The  plaintiff  claims  that  the 
sale  to  Morgan  failed  solely  because  the  defendants  had 
misrepresented  the  size  of  the  half  lot,  and  therefore  he 
sues  for  his  commission.  On  the  trial  of  the  cause  the 
jury  found  for  the  defendants,  and  judgment  was  entered 
on  the  verdict  dismissing  the  action. 

The  facts  as  shown  by  the  evidence  are  substantially  as 
stated  above,  there  being  but  little  conflict  in  the  testimony, 
except  upon  one  point,  viz.,  the  boundaries  of  the  lot. 

Mrs.  E.  Bodwell,  one  of  the  defendants,  testifies  that 
Morgan  and  the  plaintiff  came  to  her  house  before  the  sale 
to  examine  the  property,  and  that  she  "showed  them  over 
the  place.  I  knew  the  lines  of  the  lot,  and  knew  it  was 
W  J  of  lot  3,  block  1  of  S.  E.  Rogers'  addition.  I  showed 
them  all  over  the  lot,  and  how  far  it  extended  in  every 
direction.  I  sliowed  them  how  far  the  lot  went  back,  and 
where  the  stakes  were,  so  that  they  could  see  the  lines,  as 
there  was  no  fence  between  our  place  and  Mr.  Black's.^' 
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The  plaintiff  and  Morgan  admit  that  Mrs.  Bodwell 
showed  the  premises  to  them^  but  deny  that  she  pointed 
out  the  lines  to  them.  This  matter,  therefore,  became  a 
question  for  a  jury.  Mr.  Morgan  seems  to  have  been  very 
particular  in  all  matters  relating  to  the  contract,  and  a 
very  reasonable  inference  to  be  drawn  from  his  conduct  in 
other  respects  is,  that  he  well  knew  the  exact  measure- 
ment of  the  lot  before  he  purchased  the  same;  and  the 
jury  would  be  justified  in  so  finding.  Morgan,  therefore, 
seems  to  have  declined  to  complete  his  purchase  without 
any  valid  excuse,  and  there  was  a  failure  on  the  part  of 
the  plaintiff  to  procure  a  purchaser  for  the  property  in 
question.  The  judgment,  therefore,  is  clearly  right,  and 
is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


Meyeb  Hellman  et  al.,  plaintipfs  in  errob,  v. 
James  W.  Davis  et  al.,  defendants  in  ebbob. 

1.  Limitation  of  Aotiona:  fraud.  An  aotion  for  lolief  <m 
the  groand  of  fnad  may  be  commenced  at  any  time  within 
four  years  after  a  disooyery  of  the  facts  oonstitnting  the  fraud, 
or  of  facts  sufficient  to  put  a  person  of  ordinary  inteUigence  and 
pmdence  on  an  inquiry,  which,  if  pursued,  would  lead  to  such 
diflcOTeiy.    Parker  v.  ZtiAn,  21  Neb.,  413. 

%    :    :    CBEDiTOB's  BILL.     In  a  creditor'ssuit  brought 

by  H.  Sc  Co.  against  J.  W.  J),  and  £.  D.,  his  wife,  for  relief,  on 
the  ground  that  certain  lands  oonyeyed  to  £.  D.  in  1873  were 
bought  and  paid  for  out  of  the  money  of  J.  W.  D.,  or  of  a  part- 
nership of  which  he  was  a  member,  and  the  title  taken  in  the 
name  of  E.  D.,  for  the  purpose  of  defrauding  the  plain tifb,  the 
said  J.  W.  D.  and  the  said  partnership  being  insoWent  and  in- 
debted to  the  plaintifis,  the  only  evidence  of  any  fact  or  occur- 
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rence  within  four  years  next  before  the  bringing  of  the  snit  was,, 
that  in  1883  plaintiff's  counsel  told  him  that  he  thought  he  had 
a  good  way  of  making  the  claim  plaintiff  had  against  J.  W.  D.,. 
and  associates.  Held,  Th^t  the  cause  of  action  was  barred  by 
the  statute  of  limitations. 

Ebbob  to  the  district  oourt  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

HaU  &  MeOulloeh  and  E.  B.  Duffie,  for  plaintiffs  in 
«Tor,  cited :  Carpenter  v.  Boe,  10  N.  Y.,  227.  Maeka/y 
V.  Douglas,  3  Moak's  Eng.  !Rep.,  659.  Pomerby  Equity 
Jur.,  Sec.  973.  G'Dell  v.  Bumham,  21  N.  W.  R.,  636. 
Parker  v.  Kuhn,  21  Neb.,  413. 

Charles  B,  Keller ,  for  defendants  in  error,  cited :  jBemw 
V.  Davis,  13  Neb.,  270.  Parker  v.  Kuhn,  21  Neb.,  427^ 
and  cases  cited. 

Cobb,  J. 

This  was  a  creditor's  suit  brought  in  the  district  court 
of  Douglas  county  by  Meyer  Hellman  and  Aaron  Cahn, 
plaintiffs,  against  James  W.  Davis  and  Elizabeth  Davi» 
and  James  M.  Woolworth,  defendants. 

The  petition  alleges  that,  in  the  year  1868  the  said 
James  W.  Davis  and  others  were  engaged  in  certain  busi- 
ness enterprises  in  the  name  and  style  of  James  W.  Davis^ 
and  associates ;  that  in  the  months  of  April,  May,  and 
June  of  said  year,  the  said  James  W.  Davis  and  associates 
became  indebted  to  the  plaintiffs  at  various  times  and  in 
various  amounts,  aggregating  $3,104.06 ;  that  in  the  year 
1870,  said  sums  remaining  unpaid,  the  plaintiffs  drew  on 
said  James  W.  Davis  and  associates  for  the  amount,  whidi 
draft  was  duly  accepted,  but  which  still  remaining  unpaid^ 
the  plaintiffs  brought  suit  against  the  payees  in  the  dis^ 
trict  court;  that  on  June  30,  1874,  in  said  court,  they 
recovered  judgment  against  said  James  W.  Davis  andi 
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dates,  the  other  members  of  the  firm  not  being  within  the 
jurisdiction,  for  $3,330.96  damages,  and  $11.28  costs,  on 
said  acceptance;  that  said  judgment  is  unpaid;  that  two 
executions  have  been  issued  thereon,  the  last  on  January 
■  28,  1879,  which  with  accruing  costs,  amounting  to  $25^ 
remain  unsatisfied.  The  plaintiffs  allege  that,  during  the- 
year  1878  James  W.  Davis  and  associates  and  James  W. 
Davis  became  insolvent  and  unable  to  pay  their  debts,  and 
that  the  latter,  with  fraudulent  design  of  defrauding  the 
creditors  of  both,  and  particularly  the  plaintiffs,  and  for 
the  purpose  of  concealing  the  property  of  both  from  their 
creditors,  and  particularly  from  the  plaintiffs,  to-wit,  cer- 
tain money  and  property  of  James  W.  Davis  and  associ- 
ates, or  the  members  thereof,  and  while  said  firm  and 
James  W.  Davis  were  insolvent,  bought  certain  lands  in 
Douglas  county,  to-wit,  the  north  half  of  the  north-west 
quarter  of  section  35,  township  15  north,  of  range  12  east^ 
and  took  the  title  to  said  lands  in  the  name  of  said  Eliza- 
beth Davis.  But  the  plaintiffs  aver  that  the  said  Elizabeth 
Davis  had  no  interest  in  said  lands,  nor  did  she  pay  any 
part  of  the  purchase  money,  but  the  lands  were  paid  for 
out  of  certain  money  of  James  W.  Davis  and  associates, 
or  of  James  W.  Davis,  and  was  so  conveyed  solely  to  de- 
fraud the  creditors,  which  facts  were  well  known  to  Eliza- 
beth Davis  at  the  time  of  the  conveyance,  and  that  in 
pursuance  of  their  fraudulent  design,  and  for  the  more 
perfectly  concealing  and  covering  the  land  from  the  firm's 
creditors,  and  particularly  to  hinder,  delay,  and  postpone 
the  plaintiffs,  James  W.  Davis  mortgaged  the  property  to 
James  M.  Woolworth,  their  co-defendant,  and  by  virtue 
of  the  mortgage  certain  parts  of  the  land  were  sold  and 
conveyed  in  proceedings  of  foireclosure  to  James  M.  Wool- 
worth,  who  had  full  knowledge  of  all  the  facts  set  forth 
*at  the  times  hereinbefore  mentioned;  that  said  plaintiffs 
had  no  knowledge  of  the  facts  until  the  year  1882;  that 
by  reason  of  said  fraudulent  conveyance  and  transfer  of 
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mortgage  they  are  hindered  and  delayed  in  recovering  their 
debt^  due  on  said  judgment^  and  by  reason  thereof  the  de- 
fendants fraudulently  concealed  the  property  of  James  W. 
Davis  and  associates  from  the  plaintiffs,  their  creditors. 
Wherefore  it  is  prayed  that  the  conveyances  and  sales  of 
land  to  Elizabeth  Davis  and  to  James  M.  Woolworth  may 
be  decreed  null  and  void  as  against  the  judgment  lien  of 
the  plaintiffs,  that  the  same  may  be  sold  to  satisfy  said 
lieu,  and  that  the  purchaser  may  take  the  same  free  of  all 
incumbrance,  and  for  general  relief. 

The  defendants,  Elizabeth  Davis  and  James  W.  Davis, 
answered,  denying  all  all^ations  except  such  as  they  ex- 
pressly admitted  in  answers. 

I.  They  admit  that  in  1868  James  W.  Davis  and 
others  were  engaged  in  business  under  the  name  of  James 
W.  Davis  and  associates;  that  said  firm  became  indebted 
to  the  plaintiffs,  but  not  at  the  times  nor  in  the  amounts 
claimed ;  that  on  July  1,  1870,  the  plaintifis  drew  on 
James  W.  Davis  and  associates  for  $2,104.05,  and  not  for 
$3,104.05  as  stated;  they  admit  the  acceptance  of  the  draft, 
on  its  date,  July  1,  1870 ;  they  admit  the  suit  of  the  plaint- 
iffs against  James  W.  Davis  and  associates  in  the  district 
court  of  Douglas  county,  and  the  recovery  of  judgment 
June  30,  1874,  for  $3,319.78  and  costs,  $11.35,  but  not 
for  a  larger  sum  as  stated.  They  aver  that  the  judgment 
was  void  for  want  of  jurisdiction  of  the  court  of  the  per- 
sons of  defendants,  and  for  the  reason  that  the  petition  in 
said  suit  did  not  state  facts  sufiBcient  to  constitute  a  cause 
of  action  against  the  defendants,  and  deny  that  the  sums 
in  the  petition  mentioned  are  still  due  and  owing  from 
James  W.  Davis  and  associates  to  the  plaintiffs,  but  that 

on  the day  of ,  18...,  the  plaintiffs  received  a 

large  amount  to  be  applied  as  credit  on  said  draft  as  divi- 
dend to  be  paid  thereon  in  certain  judicial  proceedings 
then  pending  in  the  supreme  court  of  the  city  and  county 
of  New  York,  the  amount  of  which  the  defendants  are 
not  advised  and  cannot  state. 
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They  deny  that  in  the  year  1868  James  W.  Davis  and 
associates  became  insolvent,  or  that  James  W.  Davis  for 
the  purpose  of  defrauding  creditors,  or  of  converting  or 
concealing  property  from  creditors,  bought  the  lands  de- 
scribed,  or  that  the  same  was  bought  with  the  money  of 
James  W.  Davis  and  associates,  or  that  the  same  were  pur- 
chased while  James  W.  Davis  and  associates  were  insolvent, 
or  that  the  same  were  paid  for  out  of  the  money  of  said 
firm,  or  that  the  same  were  conveyed  to  Elizabeth  Davis 
with  an  intent  to  defraud  the  creditors  of  the  firm  or  of 
any  member  thereof,  or  that  said  defendants  had  any 
knowledge  of  any  such  fraudulent  intent  at  the  time  of  the 
conveyance  to  her,  or  that  for  the  purpose  of  concealing 
and  converting  the  lands  from  the  creditors  of  the  firm,  or 
to  in  any  way  hinder  or  delay  the  plaintifis,  the  lands  were 
mortgaged  by  this  defendant  and  James  W.  Davis  to  their 
co-defendant,  James  M.  Woolworth,  or  that  the  plaintiffs 
had  not  full  knowledge  of  the  facts  of  all  such  convey- 
ances and  of  the  consideration  therefor  until  the  year  1882, 
as  alleged;  or  that  by  reason  of  anything  alleged  in  the 
petition  the  plaiptiffs  have  been  hindered  or  delayed  in  the 
collection  of  their  debts,  or  that  the  defendants  have  fraud- 
ulently concealed  the  property  of  James  W.  Davis  and 
associates  from  their  creditors. 

But  on' the  contrary  they  aver  that  at  the  time  of  the 
purchase  of  the  lands  the  said  firm  were  not  indebted  to 
the  plaintiffs  on  the  cause  of  action  mentioned,  or  on  any 
part  thereof;  that  said  firm  and  James  W.  Davis,  indi- 
vidually, were  then,  and  for  a  long  time  thereafter,  entirely 
solvent  and  abundantly  able  to  pay  their  indebtedness; 
that  the  money  by  which  the  lands  were  purchased  was 
the  individual  money  of  the  defendants,  Elizabeth  Davis 
and  James  W.  Davis,  and  that  the  title  was  taken  by  Eliza- 
beth in  good  faith,  with  no  intention  of  defrauding  the 
creditors  of  the  firm  or  any  member  thereof;  that  the  pur- 
chase was  made  for  the  purpose  of  securing  a  home  to  the 
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•defendant,  Elizabeth  Davis,  and  that  she  entered  upon  the 
lands,  built  upon,  improved,  and  cultivated  them  as  a  home, 
«nd  has,  with  the  exception  of  a  few  brief  intervals  in  the 
city  of  Omaha,  continued  to  occupy  the  same  as  a  home 
hitherto,  and  that  she  has  been  for  the  last  fifteen  years  in 
the  open,  notorious,  adverse  possession  of  the  same,  except- 
ing that  portion  sold  to  her  co-defendant,  J.  M.  Wool- 
worth,  claiming  title  in  her  own  right,  free  and  clear  of 
any  interest  or  equity  of  the  creditors  of  James  W.  Davis 
And  associates,  or  the  creditors  of  either  of  them,  or  of  any 
person  whatever. 

II.  For  a  further  defense,  the  defendants  say  that  the 
<2ause  of  action  stated  did  not  arise  at  any  time  within  four 
jears  next  before  the  commencement  of  this  suit,  and  they 
pray  the  same  benefit  of  this  defense  as  if  the  same  were 
taken  advantage  of  with  demurrer. 

III.  For  a  further  defense,  the  defendants  say  that  the 
petition  does  not  state  facts  sufiicient  to  constitute  a  cause 
of  action  in  favor  of  the  plaintiffs  and  against  the  defend- 
ants, or  to  entitle  them  to  any  relief  in  equity,  and  they 
pray  the  same  benefit  of  this  as  if  taken  advantage  of  by 
demurrer. 

*  The  defendant,  J.  M.  Wool  worth,  answered,  admitting 
that,  in  1868,  J.  W.  Davis  and  associates  were  engaged  in 
business  enterprises;  that  on  January  24,  1871,  J.  W. 
Davis  and  Elizabeth  Davis  had  occasion  for  $2,000, 
which  he  advanced  to  them  on  their  promissory  note  of 
that  date  for  that  amount,  at  12  per  cent  interest,  payable 
to  his  order  six  months  after  date,  secured  by  mortgage  on 
the  lands  mentioned,  conditioned  if  the  said  J.  W.  Davis 
and  Elizabeth  Davis  paid  the  note  according  to  the  terms 
thereof,  the  conveyance  to  be  void,  otherwise  to  be  in  force; 
that  failing  to  pay  the  note,  or  any  part  thereof,  on  April 
10,  1873,  in  a  civil  action  in  the  district  court  of  Douglas 
<X)unty,  wherein  the  First  National  Bank  of  Omaha  was 
plaintifi^,  and  the  defendant  and  J.  W.  Davis  and  Elissabeth 
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Davis  were  defendants^  this  defendant  recovered  a  judg- 
ment of  foreclosure  of  the  mortgage  and  sale  of  the  prem- 
ises^ the  proceeds  to  be  appropriated  to  the  payment  of  his 
said  debts;  that  said  premises  were  sold^  and  purchased 
by  this  defendant,  which  sale  was  confirmed  by  said  court, 
and  the  premises  conveyed  to  defendant,  who  entered  the 
premises  and  has  since  occupied  the  same;  that  these  acts 
and  proceedings  were  without  any  knowledge  whatever  by 
this  defendant  of  any  of  the  facts  alleged  in  the  petition, 
save  those  only  hereinbefore  admitted,  and  he  denies  that 
the  mortgage  and  the  proceedings  under  it  were  for  the 
purpose  of  hindering,  delaying,  or  defrauding  the  creditors 
of  said  Davis  or  his  associates. 

There  was  a  trial  to  the  court,  with  a  finding  and  decree 
for  the  defendants,  dismissing  the  petition  with  costs. 
Motion  for  a  new  trial  was  overruled,  and  the  plaintifls 
bring  the  cause  to  this  court  on  error. 

There  are  three  principal  questions  presented  by  the 
record : 

I.  The  sufficiency  of  the  judgment  against  J.  W.  Davis 
upon  which  to  found  a  creditor's  suit. 

II.  Whether  the  action  is  not  barred  by  the  statute  of 
limitations. 

III.  That  arising  upon  the  merits  of  the  case. 

The  first  is  not  maintained  by  the  plaintiffs  in  error  in 
their  brief,  nor  is  it  presented  by  the  record  as  a  salient 
and  tenable  basis  of  discussion  of  the  points  involved,  and 
as  its  decision  is  not  deemed  necessary  to  a  proper  disposi- 
tion of  the  case,  it  will  not  be  further  considered. 

The  deed  of  conveyance  from  Henry  O.  Jones  to  Eliza- 
beth Davis  of  the  lands  in  question,  which  forms  the  basis 
of  the  alleged  fraud,  and  by  which  it  is  claimed  the  de- 
fendant, James  W.  Davis,  with  the  design  of  defrauding 
the  creditors  of  James  W.  Davis  and  associates,  and  his 
individual  creditors,  and  especially  the  plaintiffs,  and  for 
the  purpose  of  covering  and  concealing  the  property  of 
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Davis  and  his  associates  from  their  creditors,  and  especially 
the  plaintiffs,  with  certain  money  and  property  of  Davis 
and  his  associates,  and  while  the  firm  was  insolvent^  bought 
certain  lands  in  Douglas  county  and  took  the  title  in  the 
name  of  Elizabeth  Davis,  a  copy  of  which  is  introduced 
and  preserved  in  the  bill  of  exceptions,  was  executed  and 
bears  date  April  12,  1873. 

If  this  transaction  was  fraudulent,  and  a  cause  of  action 
inured  to  the  plaintiffs,  the  statute  of  limitations  com- 
menced to  run  thereon  prima  fade  at  that  date,  and  would 
have  fully  tun  long  before  the  commencement  of  this  suit. 
The  plaintiffs,  however,  set  up  that  they  had  no  knowledge 
of  the  primary  facts  of  fraud  until  the  year  1 882.  This  alle- 
gation is  denied  by  the  defendants.  We  are  obliged,  there- 
fore, to  look  into  the  evidence  for  such  facts  as  may  have 
oome  to  the  plaintiffs'  knowledge  at  or  about  the  time,  or 
within  the  statute  of  limitations,  next  before  the  bringing 
of  the  suit.  The  only  evidence  of  record  pertinent  is  that 
of  the  testimony  of  the  plaintiff,  M.  Hellman.  In  his 
examination  in  chief  he  testified  in  reply : 

Q.  When  did  you  receive  the  information  which  led 
you  to  bring  this  creditor's  bill? 

A.     In  the  fall  of  1883. 

Q.  Did  you  have  any  knowledge  of  the  facts  set  forth 
in  the  petition  before  that  time? 

A.     No,  sir. 

Q.  Did  any  of  the  members  of  your  firm,  to  your 
knowledge? 

A.     No,  sir,  they  did  not. 

On  cro88'€xamincUion,  the  witness  further  testified : 

Q.  You  say  you  knew  nothing  of  the  facts  set  up  in 
this  bill  until  the  fall  of  1883? 

A.     Yes,  sir. 

Q.  You  knew  you  had  an  indebtedness  against  James 
W.  Davis  &  Co.? 

A.     Yes,  sir. 
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Q.     You  knew  you  had  got  judgment  against  them? 

A,     Yes,  sir. 

Q.     You  knew  Mistress  Davis  had  the  title  to  this  land? 

A.  I  did  not  know  anything  about  it  until  Mr.  Hall 
came  to  me  and  told  me. 

Q.     You  did  not  know  Mrs.  Davis  had  this  land? 

A.  I  don't  remember  whether  I  knew  anything  about 
it  or  not. 

Q.     You  knew  where  Mr.  and  Mrs.  Davis  Jived? 

A.     I  knew  they  lived  out  there. 

Q.  You  knew  there  was  considerable  land  that  they 
were  living  on,  didn't  you? 

A.  I  knew  there  was  some  land  out  there  that  they 
claimed  to  own,  but  I  didn't  know  anything  at  all  about 
that  until  Mr.  Hall  came  and  told  me. 

Q.  Didn't  know  anything  about  what? — about  their 
living  there? 

A.  About,  that  we  could  make  that  judgment  against 
them. 

Q.     What  fact  was  it  you  learned  in  1883? 

A.  Mr.  Hall  came  to  me  and  told  me  that  he  thought 
he  had  a  good  way  of  making  that  claim  I  had  against 
James  W.  Davis  and  associates. 

Q.     That  was  what  you  learned  then? 

A.     Yes,  sir. 

Q.  Was  this  the  fact  you  referred  to  when  you  said  yon 
never  learned  it  until  1883? 

A.     Yes,  sir. 

Q.  The  other  facts  you  knew  about, — ^your  having  a 
judgment,  and  about  Maj.  Davis  and  Mrs.  Davis  living  on 
the  land  out  there,  and  about  their  having  a  considerable 
quantity  of  land,  and  the  title  being  in  Mrs.  Davis, — ^you 
knew  all  that? 

A.     I  knew  they  owned  some  land  out  there.     I  didn't 
know  what  shape  it  was  in  until  Mr.  Hall  came  and  told 
me  about  it. 
51 
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Q.  Until  he  came  and  told  you  he  could  make  the 
amount  of  that  judgment? 

A.     Yes,  sir. 

Q,     That  is  the  feet  you  learned  in  1883? 

A.     Yes,  sir. 

Q.  The  other  fects  in  the  petition  you  knew  long 
before? 

A,     What  facts  do  you  have  reference  to? 

Q.  Those  you  have  stated  in  the  petition  and  have 
sworn  to, — ^you  knew  them  before  1883,  except  the  fact 
that  Mr.  Hall  told  you  that  he  could  make  the  amount 
of  your  judgment,  and  that  was  the  fact  that  you  learned, 
— that  was  the  new  fact? 

A.     Yes,  sir. 

This  is  the  force  of  the  j)laintiflF^s  testimony. 

The  statute  (Sec.  12,  civil  code)  provides  that  an  action 
for  relief  on  account  of  fraud  shall  be  commenced  in  four 
years,  but  the  cause  of  action  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud. 

This  section  was  construed  by  this  court  in  the  case  of 
Parker  v.  Kuhn^  21  Neb.,  413,  and  the  construction  given 
in  the  syllabus  of  the  report  is,  that  ^'an  action  for  relief 
on  the  ground  of  fraud  may  be  commenced  at  any  time 
within  four  years  after  a  discovery  of  the  fects  sufficient  to 
put  a  person  of  ordinary  intelligence  and  prudence  on  an 
inquiry  which,  if  pursued,  would  lead  to  such  discovery." 

It  may  be  said  without  doubt  that  there  is  no  evidence 
of  the  discovery  of  any  fact  whatever  by  the  plaintiffs 
within  four  years  next  before  the  commencement  of  the 
suit.  Indeed,  the  only  occurrence  testified  to  by  the 
plaintiff  as  a  witness  as  having  come  to  his  knowledge 
within  the  statutory  time  is,  that  his  attorney,  in  1883, 
told  him  that  '^  he  thought  he  had  a  good  way  of  making 
that  claim  I  had  against  James  W.  Davis  and  associates." 
If  the  land  was  paid  for  with  the  money  of  James  W. 
Davis,  either  individually  or  associated  with  others,  and 
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the  title  taken  in  the  name  of  Elizabeth  Davis^  to  defraud 
ereditorSy  the  entire  transaction  was  complete  as  early  as 
1874.  It  does  not  appear  that  the  plaintiffs  discovered 
any  facts  in  reference  to  the  transaction  subsequent  to  that 
yfear.  The  conclusion,  then,  is,  that  at  the  date  of  the 
action  any  claim  which  the  plaintiffs  might  once  have  had 
for  relief  growing  out  of  the  alleged  fraudulent  character 
of  the  transaction  was  barred  by  the  statute. 

The  evidence  upon  the  third  point,  as  to  the  insolvencgr 
of  Davis  at  the  time  of  the  purchase  of  the  land,  or  the 
payment  for  it,  or  the  ownership  of  the  money  invested, 
will  not  be  considered,  as  whatever  might  be  our  conclu- 
sion upon  such  examination,  it  could  not  relieve  the  case 
of  the  bar  of  the  statute. 

The  judgment  of  the  district  court  is  affirmed. 


Judgment  affibmed. 


The  other  judges  concur. 


William  F.  Hakris,  plaintiff  in  error,  v.  State 
OF  Nebraska,  defendant  in  error. 
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Judgments:  vacating.  Ck>art8of  general  jurisdiction  have 
the  authority  to  change,  correct,  reviee,  and  vacate  their  own 
judgments  at  any  time  during  the  term  at  ifvhich  they  were  ren- 
dered, and  before  rights  have  l>eoome  vested  thereunder. 

Trial:  motion  fob  new  trial:  decision:  affidavits. 
While  the  law  requires  a  motion  for  a  new  trial  to  be  filed 
within  three  days  after  the  rendition  of  a  verdict,  and  during 
the  term  at  which  the  verdict  was  returned,  yet  it  is  not  neces- 
sary that  the  motion  should  be  decided  upon  within  three  days, 
nor  is  there  anything  in  the  law  of  this  state  which  would  pro- 
hibit the  filing  of  affidavits  in  support  of  such  motion  at  any 
time  before  its  submission  to  the  court. 
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8.  Criminal  Law :  tbial:  misconduot  of  jury.  Where,  in 
a  proaecniion  ander  section  fourteen  of  the  criminal  code,  for 
an  anaalt  with  intent  to  commit  rape,  the  person  npon  whom 
the  assault  is  alleged  to  have  been  made  haying  been  shown  to 
be  a  female  child  of  tender  years,  and  after  the  cause  was  sub- 
mitted to  the  jury,  one  of  the  Jurors  procured  a  copy  of  the 
Compiled  Statutes,  and  took  the  same  into  the  jury  room,  and 
read  therefrom  section  twelve  of  the  criminal  code,  and  espe- 
cially the  latter  clause  thereof,  which  refers  to  the  carnal  knowl- 
edge or  abuse  of  a  female  child  under  the  age  of  fifteen  years, 
and  also  read  from  chapter  forty-six  of  the  criminal  code,  which 
provides  for  motions  for  new  trials,  it  was  Held,  That  such  mis- 
conduct was  sufficient  to  vitiate  the  verdict. 


4     :    SETTINQ  ASIDE  VERDICT.     Affidavits  of  jurors  may  be 

received,  for  the  purpose  of  avoiding  a  verdict,  to  show  any  mat^ 
ter  occurring  during  the  trial,  or  in  the  jury  room,  which  does 
not  essentially  inhere  in  the  verdict  itself,  as  where  a  verdict  for 
damages  is  ascertained  by  aggregation  and  average  without  sub- 
sequent ratification,  or  where  it  is  made  to  depend  upon  chance, 
or  where  a  part  of  the  jury  become  so  intoxicated  as  to  destroy 
their  ability  to  deliberate  and  exercise  their  reason  and  judg- 
ment, or  where  witnesses  are  surreptitiously  called  before  the 
jury  and  permitted  to  detail  the  principal  facts,  or  any  other 
matter  concerning  which  all  or  any  considerable  portion  of  the 
jury  may  testify  with  equal  knowledge,  by  having  seen  or  heard 
the  misconduct  which  is  alleged  to  have  occurred. 

Error  to  the  district  court  for  Dodge  county.  Tried 
below  before  Marshall,  J. 

jB.  J.  Stinson  and  J".  E.  Frickj  for  plaintiff  in  error,  on 
power  of  court  to  vacate  judgment,  cited:  Staie  t?.  Daughr- 
erty,  30  N.  W.  R.,  685,  and  cases  there  cited :  GkLrrison  v. 
Peopky  6  Neb.,  274.  Misconduct  of  jury :  Perry  v.  Bailey^ 
12  Kan.,  539.  Wright  v.  Telegraph  Cb.,  20  Iowa,  195. 
Bailey  v.  Beck,  21  Kan.,  462.  Thompson  and  Merriam 
on  Juries,  Sees.  391,  397. 

William  Leeae,  Attorney  Greneral,  for  the  State,  cited: 
Ex  parte  Holmes,  21  Neb.,  327.  Ooomba  v.  Hibberd,  43 
Cal.,  452.     Bayliss   New   Trial,   543.     Thompson  and 
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Merriam  on  Juries,  Sec.  440.     Taykr  v.  Oamdt,  UN. 
E.  Rep.,  309. 

Reese,  Ch.  J. 

Plaintiff  in  error  was  indicted  by  the  grand  jnry  of 
Dodge  oonnty  for  the  crime  of  assault  with  intent  to  com- 
mit rape  upon  Catherine  Hooker,  a  female  child.  After 
a  plea  of  not  guilty,  a  trial  was  had  which  resulted  in  a 
verdict  of  guilty  as  charged  in  the  indictment.  This  ver- 
dict was  returned  on  the  6th  day  of  February,  1888.  A 
motion  for  a  new  trial  was  filed  on  the  9th  day  of  the  same 
month,  and  on  the  same  day  an  amended  or  substituted 
motion  was  filed,  which  we  here  copy  : 

^^  Comes  now  the  defendant  in  the  above  entitled  cause, 
and  moves  the  court  for  a  new  trial  in  said  action,  and  to 
set  aside  the  verdict  heretofore  returned  in  said  cause,  and 
for  cause  thereof  shows : 

"  1st.  That  the  verdict  is  not  sustained  by  sufficient 
evidence. 

"  2d.     That  the  verdict  is  contrary  to  the  evidence. 

"3d.     That  the  verdict  is  contrary  to  law. 

"  4th.  Irregularity  in  the  proceedings  of  the  court, 
and  abuse  of  discretion  by  the  court,  by  which  the  defend- 
ant was  prevented  from  having  a  fair  and  impartial  trial, 
Bs  appears  from  the  affidavit  of  William  F.  Harris  and 
others,  attached  hereto  and  made  a  part  hereof. 

"  5th.  Misconduct  of  the  jury  in  deliberating  upon, 
and  the  manner  of  agreeing  upon,  a  verdict,  as  appears 
from  the  affidavits  of  the  several  jurors,  hereto  attached 
and  made  a  part  hereof.^^ 

On  the  11th  day  of  February  the  motion  was  overruled, 
and  judgment  and  sentence  of  conviction  entered  on  the 
verdict. 

Upon  the  hearing  of  the  motion  for  a  new  trial  no  evi- 
dence was  offered  in  support  of  the  fifth  assignment  in  the 
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motion.  On  the  14th  day  of  February  plaintiff  gave 
notice  to  the  prosecuting  attorney  that  on  the  18th  day  of 
the  same  month^  and  during  the  same  term^  he  would  ap- 
ply to  the  district  court  for  an  order  setting  aside  the  judg- 
ment and  granting  a  new  trial  on  affidavits  to  be  on  file  on 
the  16th.  On  the  day  set^  to-wit,  the  ISth^  the  motion 
was  called  for  hearing,  upon  the  affidavits  of  jurors  and 
others  impeaching  the  verdict.  The  prosecutor  thea 
moved  Jbo  strike  from  the  files  the  affidavits  of  the  jurors. 
Affidavits  of  other  jurors  having  been  filed  by  the  state, 
plaintiff  in  error  objected  to  the  reading  of  certain  parts 
thereof.  He  also  moved  for  leave  to  file  affidavits  in  re- 
buttal,  to  which  the  prosecuting  attorney  objected.  These 
motions  and  objections  were  all  submitted  to  the  courts 
which  upon  consideration  overruled  all,  except  the  motion 
of  plaintiff  in  error  for  leave  to  file  affidavits  in  rebuttal, 
which  was  sustained,  and  to  the  adverse  rulings  of  the 
court  both  plaintiff  in  error  and  the  prosecutor  excepted. 
Plaintiff  in  error  brings  the  cause  to  this  court  by  pro- 
ceedings in  error,  assigning  for  such  error,  substantially,, 
the  following  grounds : 

First.  The  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

Second.     The  verdict  is  contrary  to  law. 

Third.  The  court  erred  in  refusing  to  set  aside  the  ver- 
dict of  the  jury  and  grant  a  new  trial,  upon  the  ground  of 
the  misconduct  of  the  jury. 

Fourth.  The  court  erred  in  overruling  plaintiff's  ob- 
jection to  the  consideration  of  the  affidavits  of  jurors  in 
support  of  the  verdict. 

Fifth.  The  court  erred  in  not  vacating  the  judgment 
and  granting  a  new  trial. 

It  is  insisted  by  the  defendant  in  error  that  the  ooart 
had  no  power  or  authority  to  vacate  its  judgment,  and 
hence  there  could  be  no  error  in  refusing  to  do  so,  and  in 
support  of  this.  Ex  parte  Holmes,  21  Neb.,  324,  is  cited» 
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That  case  was  where  the  motion  for  a  new  trial  was  not 
filed  until  the  next  term  of  court  after  the  one  at  which 
the  judgment  had  been  rendered,  and  some  six  months 
after  Holmes  had  been  taken  to  the  penitentiary  in  execu- 
tion of  the  sentence.  In  this  case  all  the  proceedings 
were  had  during  the  term  at  which  plaintiff  was  tried,  and 
before  the  execution  of  any  |>art  of  the  sentence.  The 
authority  of  courts  of  record  over  their  own  judgments, 
during  the  term  at  which  they  were  rendered,  has  gen- 
erally been  considered  ample  for  the  purpose  of  correct  • 
ing  errors  or  of  preventing  a  failure  of  justice  in  any 
other  respect.  Commonwealth  v.  Weymouth,  2  Allen,  144. 
The  Kingv.  Price,  6  East  T.  K,  323.  Bumaide  v.  Ennis, 
43  Ind.,  411.  Lee  v.  8tate,  32  O.  S.,  113.  U.  8.  v.  Har- 
mieon,  3  Sawyer,  556. 

There  is  nothing  in  the  statute  of  this  state  governing 
motions  for  new  trials  which  requires  a  decision  thereon 
at  or  within  any  particular  time.  Had  judgment  not  been 
rendered  prior  to  the  18th  day  of  February,  we  know  no 
rule  which  would  have  prevented  plaintiff  in  error  from 
presenting  evidence  in  support  of  his  motion  at  any  time 
before  the  submission  thereof,  even  though  the  three  days 
in  which  the  motion  might  be  filed  had  expired.  If  this 
is  true  we  can  see  no  reason  why  the  court  might  not  ex- 
amine the  evidence  and  vacate  its  judgment,  if  it  appeared 
that  the  accused  had  not  had  a  fair  trial.  It  appears  that 
the  motion  and  affidavits  were  heard  and  overruled,  and 
the  ruling  of  the  court  thereon  is  the  error  assigned. 
It  was  shown  by  the  affidavits  of  F.  F.  Knew  and  F.  C. 
Tymm,  who  were  not  jurors,  that  Mr.  Knew  was  the  po- 
lice judge  of  the  city  of  Fremont,  and  had  his  office  in  a 
room  adjoining  the  jury  room,  the  two  being  connected  by 
a  door ;  that  one  of  the  jurors,  on  the  second  day  of  their 
deliberation,  and  on  the  date  on  which  the  verdict  was 
rendered,  returned  to  Judge  Knew's  office  the  Compiled 
Statutes  of  1885,  and  that  another  juror  returned  to  said 
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office  a  copy  of  Webster's  Unabridged  Dictionary,  both  of 
which  had  been  in  the  jury  room  while  the  jury  were  de- 
liberating, and  both  of  which  belonged  to  Judge  Knew, 
and  had  been  taken  from  his  office;  that  prior  to  the 
return  of  the  books  referred  to,  the  witnesses  had  heard 
loud  reading  in  the  room  where  the  jury  were.  This  is 
in  part  supported  by  the  affidavit  of  the  bailiff,  who  had 
charge  of  the  jury,  and  who,  when  the  retirement  of  any 
of  them  was  necessary,  conducted  them  out  and  in  through 
the  office  referred  to.  Stated  in  general  terms — ^it  is 
shown  by  affidavits  of  five  of  the  jurors  that,  during  the 
deliberation  of  the  jury,  one  of  their  number  procured 
a  copy  of  the  Compiled  Statutes  referred  to,  and  read  to 
the  whole  jury  section  twelve  of  the  criminal  code,  in 
which  it  is  declared  that,  "if  any  male  person  of  the  age 
of  eighteen  years  or  upwards  shall  carnally  know  or  abuse 
any  female  child  under  the  age  of  fifteen  years,  with  her 
consent,  every  such  person  so  offending  shall  be  deemed 
guilty  of  rape,"  etc.  That  he  also  turned  to  that  portion 
of  the  statutes  referring  to  new  trials  in  criminal  cases, 
reading  the  same  and  arguing  therefrom  that  if  the  part 
of  said  section  read  by  him  did  not  apply  to  the  case,  a 
new  trial  would  be  granted  by  the  court,  and  that  he  per- 
sistently and  repeatedly  read  the  section  of  the  statute  re- 
ferred to.  It  was  conceded  by  the  other  members  of  the 
jury  who  made  affidavits  on  the  part  of  the  state,  that  the 
books  referred  to  were  used  and  the  sections  read,  but  it 
was  claimed  by  some  that  the  reading  did  not  affect  their 
verdict,  and  that  although  they  were  some  two  days  delib- 
erating, the  contention  in  the  jury  room  was  not  upon  the 
matters  read  from  the  books;  the  dictionary  being  used 
only  for  the  purpose  of  ascertaining  the  meaning  of  the 
word  "  intent,"  It  was  shown  by  affidavits  that  neither 
plaintiff  in  error  nor  his  attorneys  had  any  knowledge  of 
the  facts  above  detailed  at  the  time  the  motion  for  a  new 
trial  was  argued  and  submitted. 
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It  must  be  conceded  that  if  the  question  was  properly 
presented  to  the  trial  court^  and  upon  competent  evidence 
the  misconduct  of  the  jury  was  clearly  sufficient  to  vitiate 
the  verdict  We  know  of  no  rule  of  law  that  would  permit 
trial  jurors  to  procure  statutes  or  other  law  books,  and 
base  their  judgment  upon  such  provisions  as  they  might 
discover,  rather  than  upon  the  instructions  of  the  court. 
It  must  also  be  borne  in  mind  that  in  this  case  the  charge 
was  for  an  assault  upon  a  child  which  was  shown  to  be 
less  than  12  years  of  age,  and  therefore  the  section  referred 
to  was  the  more  liable  to  mislead  the  jury,  the  prosecution 
being  under  another  provision  of  the  criminal  law. 

It  is  the  well-established  rule  of  law,  as  held  in  all 
courts,  so  far  as  we  know  (unless  the  rule  be  changed  by 
statute),  that  affidavits  of  jurors  will  not  be  received  for 
the  purpose  of  impeaching  or  avoiding  their  verdict  in  re- 
spect to  a  matter  which  esentially  inheres  in  the  verdict 
itself,  as  that  the  juror  was  mistaken  in  a  computation, 
or  misunderstood  a  witness,  or  did  not  comprehend  the 
instructions  of  the  court.  The  reason  for  the  rule  is,  that 
the  matters  referred  to  being  alone  within  the  breast  of 
each  juror  it  would  be  impossible  to  rebut  any  statements 
which  might  be  made.  See  cases  cited  in  Oowlea  v,  JR. 
B.  Co.,  32  Iowa,  615;  and  in  Ferry  v,  Bailey,  12  Kas., 
•539.  I  think  it  may  further  be  said  that  the  rule  adopted 
by  the  greater  number  of  courts,  both  in  this  country 
and  in  England,  is,  that  affidavits  of  jurors  will  not  be 
received  in  any  case  for  the  purpose  of  impeaching  or 
avoiding  their  verdict,  but  to  this  there  are  a  number 
of  exceptions,  and  to  our  mind  the  opposite  rule  is  much 
more  reasonable  and  promotive  of  justice.  This  is  con- 
fined to  such  overt  acts  as  may  be  seen  or  heard,  and 
about  which  all  the  jurors  present  may  testify  with  equal 
knowledge.  Thus,  where  a  verdict  for  damages  is  ascer- 
tained by  aggr^ation  and  division,  without  subsequent 
ratification,  or  where  it  is  made  to  depend  upon  chance, 
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or  where  a  part  of  the  jury  become  so  intoxicated  as  to- 
destroy  their  ability  to  deliberate  and  exercise  reason  and 
judgment,  or  where  witnesses  are  surreptitiously  called 
before  them  and  permitted  to  detail  the  principal  facts; 
or  where  it  appears  that  one  of  the  jurors  was  familiar 
with  the  facts  of  the  case,  and  by  reason  of  his  suppression 
of  the  fact  of  such  acquaintance  he  procures  himself  to  be 
accepted  as  a  juror,  and  in  the  jury  room  asserts  such 
knowledge,  and  assumes  the  role  of  both  witness  and  ad- 
vocate, and  procui'es  a  verdict,  and  the  like;  all  of  which, 
being  matters  of  sight  and  hearing,  are  susceptible  of 
proof  or  contradiction  by  the  testimony  of  others.  In 
such  cases  we  can  see  no  danger  in  permitting  proof  of  the 
facts  by  the  affidavits  of  the  jurors  themselves.  As  said 
by  Mr.  Justice  Brewer,  in  Perry  v,  Bailey y  swpra:  "  If 
the  jury  have  been  guilty  of  no  misconduct,  no  harm  has 
been  done  by  permitting  their  testimony  to  be  received. 
If  the  jury  has  been  gnilty  of  misconduct^  but  such  m]&> 
conduct  was  not  of  such  a  nature  as  to  prejudice  the 
rights  of  the  parties,  the  modern  rule  is  to  let  the  verdict 
stand,  and  simply  punish  the  offending  juror.  But  if  such 
misconduct  has  wrought  prejudice,  not  only  should  the 
juror  be  punished,  but  the  verdict  should  also  be  set 
aside." 

This  doctrine  is  fully  sustained  by  the  supreme  court  of 
Kansas  in  Johnson  v.  Husband,  22  Kas.,  277;  and  by  the 
supreme  court  of  Iowa  in  Wright  v.  I.  &  M.  Telegraph  Ch,, 
20  Iowa,  195,  where  the  cases  are  reviewed  with  consider- 
able care  by  Mr.  Justice  Cole.  See  also  Cowles  v,  C.^  IL 
J.  *  P.  R.  Co.,  32  Id.,  515.  GrenneU  v.  FhiUips,  1  Mass., 
529.  Kruidenier  t?.  Shields,  30  N.  W.  Rep.,  681.  Oaw- 
ford  V.  State,  2  Yerger,  60.  Eldindge  v.  Todd,  1  Hum> 
phrey,  43.  Norris  v.  The  State,  3  Id.,  333.  V^iited  Stales 
t>.  Beid,  12  Howard,  361. 

It  appears  from  the  record  that  the  district  court  entered 
upon  an  examination  of  the  question  of  misconduct  of  the 
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jury,  but  doubtless  thought  it  best  to  follow  the  more  an- 
cient and  popular  rule,  that  the  verdict  could  not  be  im- 
peached by  the  affidavits  of  the  jurors  who  composed  the 
panel.  There  is  no  doubt  but  that  the  rule  adopted  by 
the  district  court  is  supported  by  the  greater  number  of 
authorities,  but,  as  we  have  said,  the  arguments  in  favor 
of  the  rule  here  adopted,  are,  it  seems  to  us,  much  more 
cogent  and  reasonable. 

The  decision  of  the  district  court  is  therefore  reversed, 
the  judgment  vacated,  and  the  cause  remanded  for  further 
proceedings  according  to  law. 

Reversed  and  remanded. 

The  other  judges  concur. 


N.  H.  Warren  &  Co.,  plaintiffs  in  error,  v.  John^ 
Barsby,  defendant  in  error. 

A.ttaolunent:  affidavit*,  pabtnsbship.  A  and  B  were  in 
partnership  in  buying  and  shipping  grain  from  Fairmont  and 
Geneva,  in  Fillmore  county,  to  the  city  of  Chicago,  the  residenoe^ 
of  A.  A  sent  his  agent  to  Fairmont,  who,  finding  that  B  was 
improperly  using  the  money  furnished  by  A,  for  the  purpose  of 
carrying  on  the  partnership  business,  employed  an  attorney,  and 
in  B's  absence  ordered  the  local  banks  to  pay  no  more  of  B's 
checks  until  a  settlement  of  the  partnership  affairs  was  made. 
B  retained  defendant  as  his  attorney,  to  protect  his  interest  in 
the  settlement,  and  in  any  litigation  which  might  follow.  A 
basis  of  settlement  was  agreed  upon  subject  to  the  approval  of 
A,  and  which  was  to  be  submitted  to  him  by  B  and  A's  agent, 
in  Chicago.  Prior  to  B's  departure  for  Chicago,  he  received  a 
check  for  $600,  the  property  of  the  firm,  and  delivered  it  to  de- 
fendant, his  attorney,  who  converted  it  into  money.  There  waa 
evidence  from  which  the  district  court  could  find  that  A's  agent, 
while  in  Fairmont,  agreed  with  defendant  that  A  would  pay  the 
fees  due  defendant  for  his  services,  in  case  the  settlement  was- 
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made.  The  settlement  was  approved  by  A,  and  the  partnership 
oontinned.  In  an  action  by  A  against  defendant,  for  the  $500, 
an  attachment  was  procured,  npon  the  ground  that  the  debt  was 
fraudulently  contracted  by  defendant,  which  attachment  was,  on 
motion  of  defendant,  discharged,  upon  the  ground  that  the 
proofs  failed  to  sustain  the  allegations  of  the  affidavit.  Hdd, 
No  error. 

Erbob  to  the  district  court  for  Fillmore  countj.  Tried 
below  before  Mobbis^  J. 

John  P.  Mauley  for  plaintiffs  in  error^  cited:  3  Kent 
■Com.,  42.  Chazoumes  v.  Edwards,  3  Pick.,  5.  Story 
Partnership,  Sees.  131-2.     Bigelow  Fraud,  146. 

J.  W,  EUer,  for  defendant  in  error,  argued  the  case  upon 
the  facts  alone. 


Beese,  Ch.  J. 

The  principal  action  in  this  case  was  instituted  in  the 
•district  court  of  Fillmore  county  by  plaintiffs  in  error 
against  defendant  in  error,  for  the  recovery  of  the  sum  of 
f  500  alleged  to  be  due  plaintiffs  from  defendant.  The  al- 
l^ations  of  the  petition  were  to  the  effect  that  the  plaint- 
iffs and  one  James  Peabody  constituted  a  partnership  under 
the  firm  name  of  James  Peabody  &  Company,  the  purpose 
of  which  was  buying  and  shipping  grain  at  Fairmont  and 
Creneva,  in  Fillmore  county ;  that  the  capital  with  which 
the  business  was  carried  on  was  furnished  by  plaintiffs; 
that  on  and  prior  to  February  1, 1886,  Peabody  was  using 
money,  furnished  by  plaintiffs  for  the  purpose  of  buying 
grain,  in  enterprises  outside  of  the  partnership  business 
and  for  his  own  benefit.  They  employed  an  attorney,  who, 
in  connection  with  their  agent,  who  had  come  from  Chi- 
<5ago,  their  place  of  business,  called  upon  Peabody  for  the 
purpose  of  ascertaining  the  facts  and  effecting  a  settlement; 
that  defendant,  who  was  an  attorney,  was  employed  by 
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Peabody  to  assist  him  in  the  matter  then  in  hand  and  in 
any  litigation  which  might  follow;  that  pending  these  ne- 
gotiations Peabody  received  a  draft  or  check  from  the  firm 
of  Richards,  Bailey  &  Bailey,  payable  to  James  Peabody 
&  Company,  and  which  he  endorsed  and  delivered  to  de- 
fendant, who  converted  the  same  to  his  own  use  and  re- 
fused to  account  to  plaintiffs  for  the  money  received 
thereon ;  that  at  the  time  defendant  received  the  check  h& 
had  full  knowledge  of  the  condition  of  the  business  of 
James  Peabody  &  Company,  and  that  the  money  repre- 
sented by  the  check  belonged  to  the  firm ;  that  prior  ta 
the  commencement  of  the  suit  the  partnership  of  James 
Peabody  &  Company  had  been  dissolved,  and  all  of  its 
assets  belonged  to  plaintiffs.  An  affidavit  for  an  attach- 
ment was  filed,  in  which  it  was  alleged  that  the  suit  for 
the  $500  had  been  instituted ;  that  that  amount,  with  in- 
terest, was  due  to  plaintiff  from  defendant  for  money  had 
and  received  by  defendant  for  plaintiff,  and  that  defendant 
fraudulently  contracted  the  debt.  An  attachment  was  is- 
sued, and  certain  money,  due  defendant,  was  garnished  in 
the  hands  of  his  debtors.  Defendant  then  moved  to  dis- 
charge the  attachment,  for  the  reason  that  the  statement  of 
facts  set  forth  in  the  affidavit  on  which  the  attachment  was 
issued  were  untrue.  The  motion  to  discharge  was  sub- 
mitted to  the  district  court  upon  a  number  of  affidavits, 
when  it  was  sustained,  and  the  attachment  discharged. 
Plaintiff  brings  the  cause,  so  far  as  the  attachment  pro- 
ceedings are  concerned,  to  this  court  for  review  by  pro- 
ceedings in  error. 

The  question  of  fact  having  been  submitted  to  the  court 
upon  testimony  more  or  less  conflicting,  it  only  becomes 
necessary  to  inquire  whether  enough  is  shown  on  the  part 
of  the  defendant  to  sustain  the  decision  of  the  district  court. 
There  was  evidence  which  would  sustain  a  finding  of  the 
district  court  that  during  the  temporary  absence  of  James 
Peabody  from  Fairmont,  the  agent  of  plaintiffi  appeared 
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ihere  and  notified  the  local  banks  to  pay  no  more  of  Pea- 
body's  checks  until  a  settlement  could  be  had ;  that  upon 
Peabody's  return  he  retained  defendant  as  his  attorney,  to 
■assist  in  the  settlement  and  protect  his,  Peabody's,  rights; 
that  in  a  conversation  between  plaintiffs'  agent  and  de- 
fendant, plaintiffs'  agent  stated  that  plaintiff  would  pay 
defendant  his  reasonable  attorneys  fees,  and  requested  that 
they  be  made  as  reasonable  as  possible  under  the  circum- 
stances. A  settlement  was  agreed  upon,  subject  to  the  ap- 
proval of  plaintiffs,  and  plaintiffs'  agent  and  Peabody  were 
about  starting  to  Chicago  to  submit  the  settlement  to 
plaintiffs  for  their  approval  or  rejection;  that  about  this 
time,  and  before  their  departure  for  Chicago,  Peabody  re- 
ceived the  check  referred  to,  informed  defendant  of  the  fact, 
and  requested  his  advice  as  to  what  use  should  be  made  of 
it;  that  defendant  stated  that  for  the  present,  at  least,  the 
entire  business  of  the  partnership  had  been  suspended, 
whereby  Peabody's  revenues  were  cut  off,  and  that  if  liti- 
gation should  follow,  money  would  be  necessary  for  the 
payment  of  such  fees  and  expenses  as  would  have  to  be 
met,  and  suggest^  that  the  check  be  placed  in  his  hands 
for  that  purpose,  which  was  done.  The  plan  of  said  set- 
tlement was  approved  by  plaintiffs,  and  the  partnership 
<X)ntinued  until  the  expiration  of  the  term  for  which  it  was 
formed ;  that  in  a  subsequent  settlement  between  Peabody 
and  defendant  it  was  agreed  that  defendant  was  entitled  to 
a  compensation  of  $400.  This  was  deducted  from  the 
amount  realized  from  the  check,  the  remaining  $100  being 
left  in  defendant's  hands,  but  which  was  afterwards  appro- 
priated in  payment  of  other  claims  against  Peabody. 

The  question  as  to  whether  or  not  plaintiff  could  recover 
in  the  principal  action  on  these  facts  is  not  before  us.  The 
only  question  presented  by  the  record  is,  whether  upon  a 
finding  by  the  district  court  of  the  facts  above  stated,  its 
decision,  that  defendant  had  not  fraudulently  contracted 
the  debt,  should  be  reversed. 
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While  it  18  not  quite  clear  to  our  minds  as  to  what  the 
decision  of  the  district  court  might  have  been,  or  perhaps 
should  have  been,  we  do  not  feel  that  we  would  be  justi- 
fied in  reversing  the  decision  made.  Plaintiffs  in  their  af- 
fidavits aver  that  their  agent,  by  whom  the  agreement  or 
promise  of  payment  of  fees  was  alleged  to  have  been  made, 
had  no  authority  to  make  such  agreement.  This  is  also 
stated  in  the  affidavit  of  the  agent,  and  in  which  he  also 
denies  having  made  the  agreement  sworn  to  by  defendant. 

As  we  have  said,  there  was  sufficient  to  sustain  the  find- 
ing of  the  court,  that  the  agreement  or  promise  was  made. 
If  that  was  true  the  question  of  the  authority  of  the  agent 
to  make  it  would  become  immaterial,  so  far  as  this  inquiry 
is  concerned,  unless  it  was  shown  that  defendant  knew  of 
the  want  of  such  authority,  for  if  he  relied  upon  it,  it 
could  not  be  said  that  he  fraudulently  contracted  the  debt, 
even  though  the  agent  might  have  had  no  authority  to 
make  the  promise. 

Error  not  appearing  affirmatively  upon  the  face  of  the 
record,  the  decision  of  the  district  court  upon  the  motion 
to  discharge  the  attachment  is  affirmed. 

Judgment  acoobdingly. 
The  other  judges  concur. 


Herman  C.  Tepoel,  plaintiff  in  error,  v.  Saun- 
ders County  National   Bank,  dependant  in 

ERROR. 

1.  Usury.  Where  a  paf  ty  effected  a  loan  for  another  of  $4,000  for 
five  years  at  eight  per  cent,  and  took  notes  as  a  bonas  for  $350, 
without  interest,  due  in  leas  than  one  year  from  the  date  of  the 
loan.  Held,  That  interest  for  five  years  would  not  be  added  to 
the  notes  taken  for  a  bonns  in  order  to  taint  the  transaction 
with  usury. 
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2.  Pleading.  A  party  charging  fraud  and  misrepresentation  most 
plead  the  facts,  and  a  mere  allegation  of  fraud  ormisrepresentA^ 
tion  is  not  sufficient. 

Erbob  to  the  district  court  for  Saunders  county.  Tried 
below  before  Mabshall,  J. 

J.  J.  (y  Connor  and  C,  A,  Baldtomy  for  plaintiff  in  erron 

BeU  &  Somborger,  for  defendant  in  error. 

Maxwell,  J. 

This  is  an  action  on  a  promissory  note,  of  which  the 
following  is  a  copy : 

"  250.00  Wahoo,  Neb.,  July  28,  1884. 

"April  1,  1885,  after  date,  for  value  received,  I  jointly 
and  severally  promise  to  pay  to  the  order  of  H.  H.  Dor- 
sey,  at  the  Saunders  County  National  Bank,  of  Wahoo^ 
Nebraska,  the  sum  of  two  hundred  and  fifty  and  no  100 
dollars,  with  interest  at  ten  per  cent  per  annum,  payable 
annually  from  maturity  until  paid. 

"Hebman  Tepoel.'^ 

The  defenses  set  up  in  the  answer  are  usury,  fraud,  and 
misrepresentation.  On  the  trial  of  the  cause  in  the  court 
below,  judgment  was  rendered  in  favor  of  the  bank  for  the 
amount  of  the  note,  and  interest  thereon. 

The  principal  error  relied  upon  in  this  court  is,  that  the 
judgment  is  against  the  evidence.  The  testimony  shows 
that  in  July,  1884,  the  plaintiff  in  error  was  about  to  pur« 
chase  a  half  section  of  land  in  Saunders  county,  and  ap* 
plied  to  the  cashier  of  the  defendant  in  error  to  obtain  the 
money  to  pay  for  the  same,  the  loan  to  be  secured  by  a 
mortgage  on  the  land.  The  cashier  thereupon  promised 
to  obtain  the  money.  After  some  delay  he  did  obtain  the 
$4,000  for  the  plaintiff  in  error  on  five  years  time,  with 
annual   interest  at  eight  per  cent.     The  money  was  ob- 


JULY  TEEM,  1888.  817 

Tepoel  Y.  National  Bank. 

tained  from  a  banking  institution  in  Omaha,  for  which 
there  is  some  testimony  tending  to  show  the  cashier  had 
autliority  to  make  loans,  and  for  the  making  of  this  one 
he  received  $100  from  the  lender.  He  also  exacted  from 
the  plaintiff  in  error  as  a  bonus  for  obtaining  the  loan  the 
note  in  question  and  another  for  $100,  the  terms  of  which 
do  not  very  clearly  appear  from  the  testimony.  The  ex- 
acting of  this  bonus,  it  is  claimed,  makes  the  interest 
exceed  ten  per  cent,  and  therefore  taints  the  entire  con- 
tract with  usury,  and  renders  the  note  in  this  case  void. 
The  testimony  shows  that  the  $100  note  has  been  paid, 
and  no  defense  seems  to  have  been  made  against  it. 

Our  statute  permits  parties  to  contract  for  any  rate  of 
interest  they  may  agree  upon,  not  exceeding  ten  per  cent. 
Comp.  Stat.,  Sec.  1,  Ch.  44.  If  the  parties  keep  within  this 
limit  the  contract  will  not  be  declared  usurious.  Neither 
will  a  forced  construction  be  placed  on  a  contract  in  order 
to  taint  it  with  the  vice  of  usury.  The  theory  of  the 
plaintiff  in  error  is,  that  if  the  amount  of  the  V)onus  drew 
interest  at  either  eight  or  ten  per  cent  for  five  years  from 
the  date  of  the  loan,  and  the  interest  be  added  thereto,  it 
would  make  the  loan  usurious.  We  cannot  adopt  this  rule 
of  construction.  The  contract  itself,  which  must  deter- 
mine the  question  of  usury,  did  not  exceed  the  limits  of 
ten  per  cent ;  and  the  fact  that  the  bonus  was  to  be  paid 
within  a  year  from  the  making  of  the  loan  does  not  neces- 
sarily render  the  contract  usurious. 

2.  We  find  no  statement  of  facts  in  the  answer  show- 
ing fraud  and  misrepresentation,  and  the  mere  allegation 
of  their  existence,  without  such  statement,  is  not  sufiBcient. 
Arnold  v.  Baker ,  6  Neb.,  134.  AuUman  v.  Steiiian,  8 
Neb.,  113.  There  is  no  error  in  the  record,  and  the 
judgment  is  affirmed. 

Judgment  aocx)kdingly. 

The  other  judges  concur. 
62 
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James  McDonald,  plaintiff  in  error,  v.  John  W. 
Early,  dependant  in  error. 

Trial:  new  tkial.  In  a  petition  for  a  new  trial  under  the  code, 
where  it  appears  that  the  petitioner  has  discovered  new  and  ma- 
terial evidence,  of  which  he  had  no  knowledge  before  the  trial, 
the  legitimate  effect  of  which  evidence,  in  connection  with  that 
given  on  the  trial,  would  he  to  entitle  him  to  a  judgment^  or- 
dinarily it  will  be  the  dnty  of  the  court  to  grant  a  new  triaL 

Error  to  the  district  court  for  Platte  county.  Heard 
below  before  Marshall  J. 

Sullivan  &  Reedei'y  and  S.  S.  McAllister^  for  plaintiff  in 
error,  cited :  Cleveland,  etc.,  R.  R.  Co,  v.  Long,  24  Ohio 
State,  133.  Chicago  v.  Sullivan,  17  N.  E.  Rep.,  460. 
Maxwell  PI.  and  Pr.,  447.  Hilliard  New  Trials,  Sees. 
40,  40a,  Ch.  26. 

George  O.  Bowman^  for  defendant  in  error,  cited :  ISti- 
gley  v.  Dolby,  13  Neb.,  371.  Wooduard  v.  LeavUt,  107 
Mass.,  453. 

Maxwell,  J. 

This  is  a  petition  under  the  code  for  a  new  trial.  A 
new  trial  was  granted  in  the  court  below,  which  ruling  is 
now  assigned  for  error. 

The  plaintiff  alleges  in  his  petition,  ^^that  on  the  15th 
day  of  June,  1886,  said  defendant  commenced  an  action 
in  the  district  court  of  Platte  county  against  one  Adda  A. 
Mathewson  and  the  plaintiff,  wherein  defendant  alleges  as 
follows : 

*'  1.  That  in  the  year  1874  the  west  half  of  the  north- 
west quarter  of  section  36,  in  township  18  north,  of  range 
2  west,  in  Platte  county,  Nebraska,  being  common  school 
lands,  and  owned  by  said  state,  were  duly  leased  to  one 
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Nelson  Millett  for  the  period  of  twenty-five  years  from 
Jan.  1,  1875,  and  a  lease  therefor  in  due  form  was  exe- 
cuted to  him  by  the  county  commissioners  of  Platte 
county;  that  in  and  during  the  year  1884  the  defendant, 
Mathewson,  wa?  the  assignee  and  owner  of  said  lease^  and 
the  same  was  in  full  force  and  virtue. 

"  2d.  That  in  the  year  last  named  the  defendant,  Early, 
had  a  pretended  lease  from  the  educational  board  of  said 
state  for  said  lands,  and  claimed  to  have  a  right  thereto 
superior  to  and  better  than  his  co-defendant,  and  that  the 
defendant,  Mathewson,  had  an  action  pending  against  said 
Early  in  the  district  court  of  said  county,  to  have  her 
title  to  said  lands,  under  said  lease  to  Nelson  Millett, 
quieted  and  confirmed  as  against  the  claims  of  the  defend- 
ant Early,  under  his  said  pretended  lease. 

"3d.  That  in  the  year  1884,  and  during  the  pendency 
of  said  litigation,  the  defendant,  Mathewson,  by  an  instru- 
ment in  writing  duly  signed  by  her,  and  delivered  to  the 
plaintiff,  promised,  contracted,  and  agreed  for  the  consid- 
eration of  $50  to  assign,  transfer,  and  deliver  her  said 
lease  for  said  lands  to  the  plaintiff;  that  said  transfer  and 
assignment  was  to  be  made,  and  the  said  consideration  to 
be  paid  upon  the  final  determination  of  the  said  action 
then  pending  between  said  defendants,  and  on  Dec.  24, 
1883,  the  said  Mathewson,  for  a  valuable  consideration, 
promised  and  agreed  in  writing  to  convey  to  the  plaintiff 
all  her  right,  title,  and  interest  in  and  to  the  above  de- 
scribed lands. 

"That  on  the  5th  day  of  July,  1884,  a  decree  was  ren- 
dered by  said  court  in  said  action  quieting  and  confirming 
the  title  of  the  defendant,  Mathewson,  to  said  lands,  under 
her  said  lease,  as  against  the  claims  of  the  defendant.  Early, 
under  his  said  pretended  lease. 

"  That  on  or  about  the day  of  August,  1884,  the  de- 
fendant. Early,  well  knowing  that  his  co-defendant  herein 
had  contracted  and  agreed  to  transfer  and  assign  her  said 
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leaee  to  the  plaintiff  as  aforesaid,  but  fraudulently  purpos- 
ing and  intending  to  injure  the  plaintiff  and  deprive  him  of 
the  benefit  of  his  said  contract  with  the  defendant,  Math- 
ewson,  and  conspiring  and  confederating  with  her  to  that 
end,  procured  from  her  an  assignment  of  her  said  lease  to 
him,  the  said  Early,  and  afterwards,  to-wit,  on  the  24th 
day  of  August,  1884,  surrendered  the  same  to  the  said 
educational  board,  and  after  having  said  lands  appraised, 
purchased  the  same  from  the  state,  and  received  a  contract 
of  purchase  therefor  from  said  board,  under  the  provisions 
of  the  statute  then  in  force  in  relation  to  the  leasing  and 
sale  of  school  lands. 

'^Plaintiff  avers  that  his  contract  with  the  defendant, 
Mathewson,  was,  during  the  whole  of  the  year  1884,  and 
ever  since  has  been,  and  still  is,  in  full  force  and  effect, 
and  that  its  existence  and  validity  were  well  known  to  the 
defendant.  Early,  at  and  before  the  time  he  procured  the 
assignment  of  said  lease  from  his  co-defendant  to  himself 
as  aforesaid." 

The  plaintiff  below,  Early,  in  his  petition  denies  certain 
facts  upon  which  the  right  of  McDonald  to  recover  de- 
pends, and  alleges  that  since  the  trial  he  has  discovered 
new  and  material  evidence  (stating  it)  sufficient  to  entitle 
him  to  a  judgment  in  the  case.  The  new  evidence  consists  ' 
to  a  great  extent  of  the  testimony  of  Mrs.  Adda  A.  Math- 
ewson, in  which  she  states  in  substance  that  the  assignment 
made  by  her  to  McDonald  was  conditional  upon  his  pay* 
ing  certain  costs  and  expenses,  and  a  certain  specified  sum 
of  money,  and  that  he  had  wholly  failed  to  perform  his 
part  of  said  contract;  that  he  had  also  failed  to  pay  the 
amount  due  to  the  state  for  yearly  rental  of  the  land,  and 
that  in  consequence  of  such  failure  the  proper  authorities 
of  the  state  had  served  a  notice  upon  her  that  unless  the 
rent  was  paid  by  a  time  stated  the  lease  would  be  declared 
forfeited ;  that  McDonald  failed  to  pay  such  rent,  and  she 
was  compelled  to  pay  the  same  to  prevent  the  forfeiture  of 
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the  lease.  This  is  new  testimony,  the  weight  of  which 
would  overcome  that  previously  given  on  behalf  of  Mo- 
Donald,  and  the  legitimate  effect  of  which  in  connection 
with  that  given  on  the  trial  would  be  to  entitle  Early  to  a 
judgment. 

The  judgment  of  the  district  court  in  granting  a  new 
trial,  therefore,  is  right,  and  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


SctHUYLEB  National.  Bank,  plaintiff  in  error,  v. 
Hector  C.  Bollong,  defendant  in  error, 

1.  Oaths  and  Affirmations.  A  notary  public  who  is  clerk  of 
an  attorney  may  adminlBter  an  oath  to  yerify  a  pleading  pre- 
pared by  anch  attorney. 

H.  Pleading:  {petition:  numbsbiko  causes  of  AcrnoN.  Where 
several  canses  of  action  are  set  forth  in  a  petition  without  being 
separately  stated  and  numbered,  it  is  error  for  the  court  to  over- 
rule a  motion  of  the  defendant  to  require  the  plaintiff  to  sepa- 
rately state  and  number  his  causes  of  action.  This  is  a  statu- 
tory right  which,  unless  the  defendant  has  waived,  he  may 
insist  upon. 

3.      :       ACTION    TO    BECOVSR    PENALTY    UNDER    U.    9.    LAW. 

When  an  action  is  brought  to  recover  a  penalty  under  sections 
5197  and  6198  of  the  Revised  Statutes  of  the  United  States, 
upon  the  ground  of  taking,  receiving,  reserving,  or  charging  a 
rate  of  interest  greater  than  is  allowed  by  law,  it  is  necessary 
to  allege  in  the  petition  that  the  act  was  "knowingly  done.'' 

4.     :    :    JURISDICTION.    An  action  to  recover  a  penalty 

under  section  5198  may  be  brought  in  any  court  in  the  city  or 
county  in  which  such  bank  is  located  having  jurisdiction  in 
similar  cases. 
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Error  to  the  district  court  for  Colfax  county.     Tried 
below  before  Marshall,  J. 
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E.  D.  Hodsdon,  for  plaintiff  in  error,  on  verification  of 
petition,  cited:  Code,  Sec.  118.  Payne  v,  Briggs,  8  Neb., 
79.  Stating  and  numbering  causes  of  action :  Code,  Sec. 
93.  Brown  v.  Bank,  72  Penn  State,  209.  Jurisdiction : 
Tiffany  v.  Bank,  18  Wall.,  409.  U.  8.  v.  Lathrop,  17 
Johns.,  4.  Mo.  River  Td.  Oo.  v.  Bank,  74  111.,  217. 
Pleading:    Wallaoe  v.  Mnch,  24  Mich.,  255. 

C  J.  Phelps  and  J.  A.  Grinmon,  for  defendant  in  error, 
on  jurisdiction,  cited :  First  National  Bank  v.  Overman, 
22  Neb.,  116.  Pleading:  Bank  v.  Bearing,  91  U.  S.,  29. 
OaUin  v.  Gv/nter,  11  N.  Y.,  376.  AuAum  v.  Lewis,  75 
Id.,  516. 

Maxwell,  J. 

This  action  was  brought  on  the  19th  day  of  March, 
1887,  by  the  defendant  in  error  against  the  plaintiff  in 
error,  in  the  district  court  of  Colfax  county,  to  recover, 
under  sections  5197  and  5198  of  the  Revised  Statutes  of 
the  United  States,  double  the  amount  of  interest  paid  on 
certain  usurious  contracts.  On  the  trial  of  the  cause  the 
court  found  that  the  defendant  in  error  had  paid  to  the 
plaintiff  in  error  the  sum  of  $912^^,  and  that  the  same 
"  was  usurious,  as  in  said  petition  alleged." 

The  court  thereupon  rendered  judgment  in  favor  of  the 
defendant  in  error  and  against  the  plaintiff  in  error,  for 
the  sum  of  1,824  and  84-hundreth  dollars,  being  double 
the  amount  so  as  aforesaid  charged,  taken,  and  received. 

The  first  ground  of  error  assigned  is,  the  overruling  of 
the  motion  of  the  plaintiff  in  error  to  strike  the  petition 
from  the  files,  on  the  ground  that  the  record  shows  "that 
the  affidavit  verifying  the  petition  was  made  before  one 
Clifton  C.  Sabin,  a  clerk  of  C.  J.  Phelps,  one  of  the  attor- 
neys of  record  in  the  above  entitled  action.'' 

Section  118  of  the  code,  as  it  existed  at  the  time  the 
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verification  was  made,  authorized  any  person  *' before 
whom  a  deposition  ^'  might  be  taken  to  administer  the  oath. 
The  statute  does  not  seem  to  prohibit  a  notary  in  the  offioe 
of  an  attorney  from  administering  an  oath  verifying  a 
pleading  prepared  by  such  attorney.  The  motion,  there- 
fore, was  properly  overruled.  In  this  decision  we  do  not 
intend  to  qualify  what  has  been  said  by  the  court  in  Payne 
V.  Briggs,  8  Neb.,  79,  as  under  our  code  the  verification 
of  a  pleading  is  to  a  great  extent  a  matter  of  form. 

2d.  The  petition  contains  a  large  number  of  causes  of 
action.  These  several  causes  are  not  separately  stated  and 
numbered,  as  required  by  section  93  of  the  code.  The 
defendant  below  (plaintifi^  in  error)  filed  a  motion  to  re- 
quire the  plaintiff  below  (defendant  in  error)  to  separately 
state  and  number  his  causes  of  action.  This  motion  the 
court  overruled,  to  which  the  plaintiff  in  error  excepted, 
and  now  assigns  the  same  for  error.  The  motion  to  sep- 
arately state  and  number  the  causes  of  action  should  have 
been  sustained.  A  large  number  of  the  causes  of  action 
had  accrued  more  than  two  years  before  the  bringing  of 
this  suit,  and  had  they  been  separately  stated  and  num- 
bered would  have  been  subject  to  demurrer.  This  right 
the  defendant  below  was  deprived  of  by  the  ruling  of  the 
court.  A  plaintiff  cannot  jumble  his  causes  of  action  to- 
gether, and  in  answer  to  an  erroneous  overruling  of  a 
motion  to  separately  state  and  number,  say  that  no  injury 
has  resulted  from  such  ruling. 

Sec.  93  provides,  that  where  the  petition  contains  more 
than  one  cause  of  action,  ''each  shall  be  separately  stated 
and  numbered." 

Each  cause  of  action  set  out  in  a  petition  must  show 
that  the  defendant  is  liable  to  the  plaintiff  upon  the  mat- 
ter stated  in  that  count,  and  where  objection  is  made  the 
plaintiff  should  be  required  to  file  a  petition  in  due  form. 

3d.  Section  6198  of  the  Revised  Statutes  of  the  United 
States  provides,  "That  the  taking,  receiving,  or  reserving 
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or  charging  a  rate  of  interest  greater  than  is  allowed  bj 
the  preceding  section,  when  knowingly  done/  shall  be 
deemed  a  forfeiture  of  the  entire  interest  which  the  note, 
bill,  or  other  evidence  of  debt  carries  with  it,  or  which 
has  been  agreed  to  be  paid  thereon.  In  case  the  greater 
rate  of  interest  has  been  paid  the  person  by  whom  it  has 
been  paid,  or  his  l^al  representative,  may  recover  back, 
in  an  action  in  the  nature  of  an  action  of  debt,  twice  the 
amount  of  the  interest  thus  paid,  from  the  association 
taking  or  receiving  the  same;  provided  such  action  is 
commenced  within  two  years  from  the  time  the  usurious 
transaction  occurred/'  There  is  no  statement  in  the  peti- 
tion that  the  bank  knowingly  contracted  for  and  received 
a  greater  rate  of  interest  than  is  allowed  by  law,  nor  are 
there  other  words  which  are  equivalent  thereto.  The 
right  to  recover  is  made  to  depend  upon  this  condition, 
and  this  court  has  no  right  to  waive  the  making  of  such 
allegation.  The  petition,  therefore,  fails  to  state  a  cause  of 
action  in  that  r^ard. 

4th.  The  plainti£P  in  error  contends  that  the  state 
courts  have  no  jurisdiction,  that  being  conferred  exclu- 
sively on  the  federal  tribunals. 

In  First  Nat  Bank  of  Tecumaeh  v.  Overman,  22  Neb., 
116,  we  held  that  the  state  courts  do  have  jurisdiction. 
That  decision  was  rendered  after  a  careful  examination  of 
the  decisions  of  the  several  courts,  both  state  and  national, 
and  we  believe  it  to  be  correct.  It  will  therefore  be  ad- 
hered to.  As  there  must  be  a  new  trial,  it  is  unnecessary 
to  consider  the  other  assignments  of  error. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  rema^dbd. 

The  other  judges  concur. 
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Schuyler  National  Bank,  plaintiff  in  erbob,  v. 
Neil  R.  Bullonq,  defendant  in  erbob. 

Maxwell  J. 

The  questions  involved  in  this  case  are  the  same  as 
those  presented  in  the  case  of  Schuyler  Naiionai  Bank  v. 
Hector  C  BiUlong,  and  the  same  ruling  will  be  made 
thereon. 

The  judgment  of  the  district  court  is  reversed,  and  the 
<»u8e  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


Schuyler  National  Bank,  plaintiff  in  error,  v. 
John  G.  Bullong,  defendant  in  error. 

1.  Jurisdiction:    pekaltt  under  u.  s.  laws.    The  oonrtB  of 

record  of  the  several  states  ha^e  jurisdiction  in  actions  hronght 
nnder  sections  5187  and  5198  of  the  Revised  Statutes  of  the 
United  States  to  recover  from  national  banks  the  penalty  for 
knowingly  taking,  receiving,  reserving,  or  charging  a  rate  of 
interest  greater  than  is  allowed  by  law. 

2.  Usury.    Where  the  nsnrions  interest  is  discounted  from  the 

face  of  the  note,  the  bank  can  recover  only  the  face  of  the  note 
less  the  interest  dedacted.  If  the  borrower  pays  the  osnrioos 
interest  in  advance  he  may  recover  double  the  interest  so  paid. 

3.  Evidenoe.     Memoranda  to  refresh  the  memory  of  a  witness 

must  have  been  made  up  recently  after  the  fact  in  regard  to 
which  he  testifies.  Memoranda  prepared  by  the  attorneys  of 
the  witness  several  months  after  the  occnrrence  of  the  facts  tes- 
tified to,  snch  memoranda  being  prepared  from  other  evidence 
in  possession  of  the  witness,  is  not  admissible  to  refresh  his 
memory. 
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Error  to  the  district  court  for  Colfax  county.  Tried 
below  before  Marshall,  J. 

E.  T.  Hodedoriy  for  plaintiff  in  error. 

C.  J.  Phdpa  and  J.  A,  Qrimison,  for  defendant  in  error* 

Maxwell,  J. 

On  the  15th  day  of  August,  1887,  the  defendant  in 
error  brought  an  action  against  the  plaintiff  in  error  in 
tlie  district  court  of  Colfax  county,  to  recover  the  penalty 
under  sections  5197  and  5198  of  the  Revised  Statutes  of 
the  United  States,  for  receiving,  etc.,  usurious  interest. 
On  the  trial  of  the  cause  in  the  court  below  judgment 
was  rendered  in  favor  of  the  defendant  in  error  for  the 
sum  of  $402^. 

The  first  objection  of  the  plaintiff  in  error  is,  that  the 
state  courts  have  no  jurisdiction  of  the  subject-matter  of 
the  action.  This  question  was  before  the  court  in  I^rst 
Nat,  Bank  v.  Overmany  22  Neb.,  116,  and  the  jurisdiction 
was  sustained.  It  is  said,  pp.  116-117:  "Section  5198 
of  the  Revised  Statutes  of  the  United  States  provides,, 
that  suits,  actions,  and  proceedings  against  any  associa- 
tion under  this  title  may  be  had  in  any  circuit,  district^ 
or  territorial  court  of  the  United  States  held  within  the 
district  in  which  such  association  may  be  established,  and 
in  any  state,  county,  or  municipal  court  in  the  county  or 
city  in  which  said  association  is  located,  having  jurisdic- 
tion in  similar  cases.'' 

This  section  removes  the  impediment  to  the  exercise  of 
jurisdiction,  created  by  the  act  of  1789  (United  States  Re- 
vised Statutes,  Sec.  711),  and  expressly  confers  jurisdic- 
tion on  the  state  courts,  as  above  specified,  concurrent  with 
the  Federal  courts,  in  "suits,  actions,  and  proceedings 
against  any  association  under  the  banking  act'' 
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The  statutes  of  the  United  States  extend  over  every 
state  as  a  part  of  its  laws^  and  although  exclusive  juris- 
diction may  be  given  to  the  Federal  courts,  yet  if  it  is  not 
so  given,  either  expressly  or  by  necessary  implication,  the 
state  courts,  having  competent  jurisdiction  in  other  re- 
spects, may  be  resorted  to.  Hade  v.  Mc  Vay^  31  O.  S., 
236.  Kimer  v.  Farmers  National  Bank,  13  N.  W.  R., 
59.  Ordway  v.  Central  National  Bank  of  BaMimorey  47 
Md.,  217.  8.  G,  28  Am.  Rep.,  455.  Claftin  v.  Home- 
man,  93  U.  S.,  130.  Grvher  v.  First  National  Bank,  19 
Alb.  L.  J.,  137.  Pickett  v.  Merchants  Nat,  Bank  of  Mem- 
phis, 32  Ark.,  346.  Dow  v.  Irasburgh  Nat.  Bank  of  Or- 
leans, 50  Vt.,  112.  8.  a,  28  Am.  Rep.,  493.  Bletz  v. 
Col  Nat.  Bank,  87  Pa.  St.,  87.     30  Am.  Rep.,  343. 

The  statute  confers  authority  on  the  state  courts  and 
clothes  them  with  jurisdiction  to  try  cases  of  this  charac- 
ter.    The  first  objection,  therefore,  is  overruled. 

2d.  The  second  error  assigned  is,  that  the  court  per- 
mitted the  defendant  in  error  to  recover  twice  the  full 
amount  of  interest  paid  by  him  to  the  defendant.  The 
amount  of  recovery  depends  upon  the  provisions  of  5198, 
which  declare,  "that  in  case  the  greater  rate  of  interest  Aa« 
been  paid,  the  person  by  whom  it  has  been  paid,  or  hi» 
legal  representatives,  may  recover  back,  in  an  action 
in  the  nature  of  an  action  of  debt,  twice  the  amount 
of  the  interest  thus  paid  from  the  association  taking  or 
receiving  the  same."  Under  the  banking  law  of  Feb- 
ruary 25,  1863,  usury  forfeited  the  entire  loan  or  debt. 
This,  however,  was  deemed  too  severe,  hence  the  act  of 
1864  was  p&ssed,  which  is  sections  5197-5198  of  the  Re- 
vised Statutes  of  the  United  States.  These  sections  limit 
the  rate  to  that  "allowed  by  the  laws  of  the  state,  terri- 
tory, or  district  where  the  bank  is  located,  and  no  more," 
except,  etc. 

The  penalty  under  the  act  of  1864,  for  charging  ille- 
gal interest,  is,  "the  forfeiture  of  the  entire  interest  which 
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the  note,  bill^  or  other  evidence  of  debt  carries  with  it,  or 
which  has  been  agreed  to  be  paid  thereon.'^  And  where 
the  greater  rate  of  interest  has  been  paid,  twice  the 
amount  thereof  may  be  recovered  back  by  the  person  pay- 
ing the  same,  or  his  legal  representatives.  HiU  v,  Barre 
Bank,  15  Federal  Rep.,  433.  Crocker  v.  First  NaUcmal 
Bank  Cheiopa,  3  Cent.  Law  Journal,  527.  Nat.  Bank  v. 
Garllnghovsey  22  O.  S.,  492.  Monongahela  Nat,  Bank  v. 
OverhoU,  96  Pa.  St.,  329.  Gray  v.  Bennett,  3  Met.,  522. 
Wiley  V.  Starbuek,  44  Ind.,  298.  Lebanon  Nat.  Bank 
V.  Karmany,  98  Pa.  St.,  65.  Nat.  Bank  v.  Trimble,  40 
O.  S.,  629.     National  Bank  v.  Bearing,  91  U.  S.,  29. 

In  this  case  the  testimony  clearly  shows  that  the  de- 
fendant in  error  had  paid  to  the  plaintiff  in  error  more 
than  $200  on  the  usurious  contracts  set  out  in  the  petition. 
The  court,  therefore,  did  not  err  in  rendering  a  judgment 
for  twice  the  amount  so  paid. 

3d.  It  is  claimed  that  the  court  permitted  the  defendant 
in  error  to  testify  from  papers  called  memoranda,  prepared 
for  him  by  his  attorneys.  The  courts  are  not  in  entire 
harmony  as  to  the  character  of  the  memoranda  from  which 
a  witness  may  refresh  his  memory.  The  better  rule,  how- 
ever, seems  to  be  that  the  notes  and  memoranda  should 
have  been  made  up  by  the  witness  at  the  moment  or  re- 
cently after  the  fact.  If  they  were  made  up  at  the  dis- 
tance of  months  thereafter,  ordinarily  they  will  not  be 
sufficient.  In  other  words,  where  a  party  relies  upon 
memoranda  to  refresh  his  memory,  it  must  appear  that 
at  the  time  he  prepared  the  memoranda  he  knew  it  to  be 
correct,  and  that  from  such  knowledge,  with  his  memor}"^ 
so  refreshed,  he  is  enabled  to  testify  from  recollection  as 
to  the  original  fects.  Any  thing  referred  to  by  a  witness 
to  refresh  his  memory  must  be  shown  to  the  adverse 
party,  if  so  desired,  and  he  may  cross-examine  the  wit- 
ness thereon,  but  is  not  required  to  put  the  paper  in  evi- 
dence.    Peck  V.  Lake,  3  Lans.,  136.     Tibbetts  v.  Sternberg, 
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66  Barb.,  201.  The  memoranda  prepared  by  the  attor- 
neys for  the  defendant  in  error  is  not  shown  to  have  been 
of  such  a  character  as  would  have  justified  the  defendant 
in  error  to  have  refreshed  his  memory  from  the  same. 
The  witness,  however,  testified  almost  entirely  from  his 
own  memory  of  the  events  stated,  and  no  prejudicial  error 
seems  to  have  occurred  from  the  partial  use  of  the  mem- 
oranda. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


W.  K.  Dye,  plaintiff  in  error,  v.  Thomas  Russell, 

DEFENDANT  IN  ERROR. 

1.  Justice  of  Peace:    YERDIGT.    Where  a  justice  of  the  peace, 

in  a  cause  befure  him  tried  to  a  juryi  recited  in  his  docket  that 
the  jury  rendered  a  Yerdict  in  fayor  of  the  plaintiff  for  a  speci- 
fied sam,  instead  of  entering  the  verdict  itself  in  his  docket^ 
Beldj  Error  ivithoat  prejudice. 

2.    :    FINDING.    Where  a  judgment  is  based  on  a  yerdict  of 

a  jury  it  is  unnecessary  for  the  justice  to  make  findings  of  fa^t. 

Error  to  the  district  court  for  Harlan  county.     Tried 
below  before  Gaslin,  J. 

/.  L.  Roberson,  for  plainti£P  in  error. 

C.  C.  Flansburg,  for  defendant  in  error. 

Maxwell,  J. 

The  defendant  in  error  brought  an  action  against  the 
plaintiff  in  error  before  a  justice  of  the  peace,  to  recover 
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the  sum  of  $131.19.  Various  proceedings  were  had,  and 
a  jury  demanded  and  selected,  and  on  the  21st  day  of 
March,  1887,  a  trial  was  had,  the  docket  entry  reciting, 
'^  That  by  agreement  of  parties  in  open  court  a  jury  of  five 
was  taken  as  a  regular  panel,  jury  sworn,  consisting  of 
Jonathan  Thompson,  Samuel  Thompson,  Charley  White, 
Noah  Rorick,  and  R.  T.  Holly,  who,  after  hearing  the 
evidence  of  both  parties,  and  argument  of  counsel,  and 
deliberating  on  their  verdict,  a  verdict  for  the  plaintiff  in 
the  sum  of  $25,  demanding  their  fees  fixed  by  law,  and 
plaintiff  being  in  court  and  paying  said  cost,  it  is  there- 
fore ordered  and  adjudged  by  the  court  that  the  plaintiff 
have  and  recover  of  the  defendant  the  said  sum  of  $26, 
and  judgment  is  hereby  rendered  for  the  plaintiff  against 
the  defendant  for  the  sum  of  $25  and  costs  of  this  suit, 
taxed  at  the  sum  of  $56.80." 

The  case  was  taken  on  error  to  the  district  court,  where 
the  judgment  of  the  justice  was  affirmed. 

The  principal  grounds  relied  upon  in  this  court  for  the 
reversal  of  the  judgment  are,  that  the  verdict  is  defective 
in  form,  and  that  there  is  no  finding  on  which  to  base  the 
judgment.  The  docket  entry  does  not  purport  to  set  the 
verdict  out  as  delivered  by  the  jury,  but  merely  to  state 
the  purport  thereof.  The  proper  course  for  the  justice  is 
to  copy  the  verdict  into  his  docket,  but  if  instead  of  doing 
so  he  merely  states  the  purport  thereof,  and  no  prejudice 
results  to  either  party  therefrom,  it  will  be  error  without 
prejudice.  Reviewing  courts  while  holding  inferior  tri- 
bunals strictly  within  the  limits  of  their  jurisdiction,  are 
liberal  in  reviewing  their  proceedings  in  respect  to  regu- 
larity and  form. 

In  Harding  v,  TrvMees,  3  Ohio,  231,  the  court  say: 
"  We  have  always  treated  the  proceedings  of  justices  of 
the  peace  with  great  liberality  and  indulgence,  and  have 
referred  their  irregularities,  as  far  as  possible,  to  form,  so 
as  to  admit  of  amendment  whenever  it  could  be  done 
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without  violatiDg  any  established  rule  of  law  or  practice." 
See  also  Scovem  v.  State,  6  O.  S.,  288.  Beebe  v.  Schddt,  13 
Id.,  416.     Haggard  v.  WaUen,  6  Neb.,  271. 

In  McGarmy  V.  Puckett,  27  O.  S.,  673,  in  an  action  of 
forcible  entry  and  detainer,  the  verdict  returned  was,  "  We, 
the  jury  in  the  above  case,  do  find  for  the  plaintiff.'' 
There  is  nothing  to  show  that  the  defendant  had  objected 
to  the  form  of  the  verdict,  and  the  supreme  court  held 
that  it  was  sufficient.  The  same  rule  will  apply  in  this 
case. 

2d.  Where  there  is  a  verdict  of  a  jury  it  is  neither  neces- 
sary nor  proper  for  the  justice  to  find  the  facts  in  the  case, 
his  duty  being  to  render  judgment  on  the  verdict.  Upon 
the  whole  case  it  is  evident  that  there  is  no  merit  in  plaint- 
iff in  error's  objections,  and  that  they  are  purely  technical. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur.  )"3r"«3i 
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Okleans  Village,  plaintiff  in  errob,  v.  George  ^  ^ 

S.  Perry,  dependant  in  error. 

1.  Injuries  to  Person:    neglioencv:    question  fob  juby. 

Where,  in  an  action  for  damages  resulting  from  a  fall  into  an 
excavation  in  a  sidewalk,  it  was  shown  by  the  eyidence  that 
the  plaintiff  knew  of  the  excavation  across  the  sidewalk,  and 
that  on  a  dark  night  he  attempted  to  jmss  that  way,  and  remem- 
bering the  defect  attempted  to  pass  aronnd  it,  bnt  by  reason  of 
misjudging  the  distance,  and  the  excavation  being  nngnarded, 
he  fell  into  it  and  was  injured.  It  was  Held^  That  the  question 
of  his  contributory  negligence  was  for  the  jury  to  decide  under 
all  the  circumstances  as  shown  by  the  evidence. 

2.  Instruotions.    The  modification  of  instructions  set  out  in  the 

opinion  at  length,  Held,  No  error. 
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3.  Bemittitar.  Verdict  of  the  jury,  HM,  To  be  exceflsiye,  and 
jadgmeDt  reversed,  mileflB  defendant  in  error  enter  a  rewUUHmr 
of  $2,000  within  thirty  days. 

Error  to  the  district  court  for  Harlan  county.  Tried 
below  before  GabJjIS,  J. 

L.  H.  Kent  and  Lamby  Rieketts  &  WiboTiy  for  plaintiff 
in  error,  cited :  Joliet  v,  Seward^  86  III.,  402.  PoUer  «. 
R.  i?.,  21  Wis.,  372.  Shafer  v.  Sandusky,  33  Ohio  State, 
246.  Corldt  v.  Leavenworth^  27  Kan.,  673.  (/Keefe  v. 
R.  R.,  82  Iowa,  467. 

GoM  &  McNeny,  for  defendant  in  error,  cited :  Hart  v^ 
Toumahip,  24  N.  W.  Rep.,  410.  Lyman  v.  Hampshirey  3 
N.  E.  Rep.,  211.     Ddger  v.  St.  Paul,  14  Fed.  Rep.,  567. 

Reese,  Ch.  J. 

The  original  action  in  this  case  was  brought  by  defendant 
in  error  against  plaintiff  in  error  for  the  recovery  of  dam- 
ages for  a  personal  injury  received  by  falling  into  an 
excavation  in  the  sidewalk,  made  by  the  owners  of  abut- 
ting property  during  the  course  of  the  erection  of  a  build- 
ing. The  excavation  for  the  area  extended  nine  feet  into 
the  street,  and  was  of  the  width  of  the  building  then  un- 
der construction.  The  sidewalk  was  twelve  feet  wide  at 
the  point  where  the  excavation  was  made.  The  injury  is 
alleged'  to  have  occurred  on  the  9th  day  of  August,  1888. 
The  village,  by  its  answer,  denied  generally  the  all^ations 
of  the  petition,  alleging  affirmatively  that  whatever  injury 
defendant  in  error  sustained  was  caused  by  his  own  negli- 
gence. 

The  cause  was  tried  to  a  jury,  who  found  a  verdict  in 
favor  of  defendant  in  error,  and  assessed  his  damages  at 
$5,000.  Plaintiff  in  error  brings  the  cause  into  this  court 
by  proceedings  in  error  for  review. 
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Three  questions  are  presented  by  the  brief  of  plaintiflF  in 
error : 

First  That  defendant's  injury  was  the  result  of  his 
own  negligence. 

Second,  That  the  court  erred  in  modifying  certain  in- 
structions requested  by  plaintiff  in  error,  and  in  giving 
them  as  modified,  over  its  objections. 

Third.  That  the  verdict  is  excessive,  and  appears  to 
have  been  given  under  the  influence  of  passion  and  preju- 
dice, and  is  not  sustained  by  the  evidence,  or  the  instruc- 
tions of  the  court. 

We  will  briefly  notice  these  contentions  in  the  order  in 
which  they  are  presented.  It  appears  from  the  evidence 
that  defendant  in  error  resided  in  the  village  of  Orleans, 
and  on  the  evening  in  question  was  in  one  of  the  places  of 
business,  near  the  excavation  referred  to,  when  a  storm 
came  up,  and  it  commenced  to  rain.  The  place  where  he 
was  prior  to  starting  home  was  one  or  two  lots  south  of 
the  one  in  front  of  which  the  excavation  was  made,  the 
door  of  which  was  between  thirty  and  forty  feet  from  the 
excavation.  He  knew  of  the  excavation,  having  passed 
it  frequently,  and  knew  that  it  was  dangerous,  or  at  least 
had  seen  it  when  it  was  not  sufficiently  protected.  When 
he  started  home  it  was  quite  dark;  when  nearing  the  ex- 
cavation he  changed  his  course  so  as  to  pass  arouud  it, 
as  he  supposed,  but,  to  use  his  own  language,  he  "  made 
a  misjudgment  on  the  distance,  and  instead  of  going 
around  it,  stepped  over  into  it.''  The  distance  to  the 
bottom  was  about  eight  feet,  where  a  number  of  loose  rock 
and  stones  were  laying,  and  he  received  the  injury  by  fall- 
ing and  striking  upon  them.  The  question  of  the  negli- 
gence of  defendant  in  error  was  submitted  to  the  jury,  with 
proper  instructions  for  their  guidance.  The  question  here 
presented  is,  whether  the  facts  stated  by  defendant  in  error 
and  his  witnesses  show  such  a  degree  of  negligence  as  to 
require  the  trial  court  to  have  virtually  withdrawn  the 
53 
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question  from  the  jury,  or  whether  such  a  condition  was 
shown  as  would  require  the  court  to  submit  this  question 
of  fact  to  them  under  proper  instructions.  We  think  the 
court  did  right  in  referring  the  whole  question  of  the  neg- 
ligence of  defendant  in  error  to  the  jury  for  their  decision. 
In  order  to  justify  the  court  in  refusing  to  submit  the 
question  of  negligence  to  the  jury,  it  must  have  appeared 
that  as  matter  of  law  contributory  negligence  was  conclu- 
sively shown  {Maultby  v,  Leavenworth^  28  Kan.,  745),  and 
the  fact  that  defendant  in  error  was  aware  of  the  excava- 
tion and  tried  to  pass  around  it,  although  competent  for 
the  jury  to  consider  as  bearing  upon  the  question  of  negli- 
gence, is  not  of  itself  conclusive  proof  of  such  n^ligence 
as  would  preclude  his  recovery.  Lowell  v.  T^.  of  Water" 
U/wn,  25  N.  W.  Rep.,  517.  CathbeH  v.  The  aiy  of  Ap- 
pleton,  24  Wis.,  383.     Kelley  v.  E.  R.  Co.,  28  Minn.,  98. 

A  large  number  of  instructions  were  given  to  the  jury 
by  the  court  upon  its  own  motion.  They  were  prepared 
with  considerable  of  care,  and  doubtless  cover  substantially 
every  phase  of  the  case. 

PlaintiflF  in  error  requested  the  court  to  give  the  follow- 
ing instruction : 

"  1 .  While  the  plaintiff  had  a  right  to  presume  that  the 
defendant's  sidewalks  were  in  good  repair,  and  was  only 
bound  to  exercise  ordinary  care,  yet,  if  the  jury  found  (find) 
from  the  evidence  that  the  plaintiff  was  apprised  and  knew 
of  the  excavation  in  the  sidewalk  before  receiving  the 
alleged  injury,  then  the  presumption  of  good  repair  ceased, 
and  you  will  find  for  the  defendant,  unless  you  further 
find  that  the  plaintiff  thereafter  exercised  extraordinary 
<are  and  precaution,  and  was  so  exercising  extraordinary 
care  and  precaution  at  the  time  of  the  alleged  injury." 

This  instruction  was  given  by  the  court,  with  the  fol- 
lowing modification: 

^^ Modified  as  follows:  Bearing  in  mind  that  his,  plaint- 
iff's, knowledge  of  the  defective  condition  of  the  street  is 
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important  for  your  consideration^  and  if  he  knew  that  the 
street  was  defective,  it  was  his  duty  to  use  much  greater 
care  and  caution  than  otherwise.  But  if  you  find,  under 
all  the  circumstances,  the  plaintiff  was  using  ordinary  care, 
and  the  want  of  ordinary  care  of  the  defendant  was  the 
-cause  of  plaintiff^s  injury,  and  no  negligence  or  want  of 
ordinary  care  of  plaintiff  directly  contributed  to  the  injury 
complained  of,  you  will  find  for  plaintiff.'^ 

To  this  modification,  and  to  the  giving  of  the  instruc- 
tion as  modified,  plaintiff  in  error  excepted.  We  do  not 
believe  the  court  erred  in  modifying  the  instruction,  or  in 
giving  the  instruction,  as  a  whole,  when  so  modified. 

While  it  appears  that  defendant  in  error  knew  there  was 
a  dangerous  excavation  in  the  sidewalk,  yet  it  does  not  ap- 
pear that  he  knew  that  it  was  lefl  unguarded  on  the  night 
in  question.  While  it  was  necessary  that  he  use  care  com- 
mensurate with  the  danger,  yet  it  was  not  necessary  that 
he  should  presume  that  the  village,  or  those  constructing 
the  work,  would  be  so  careless  as  to  leave  it  entirely  un- 
guarded. As  is  said  in  the  modification,  it  was  necessary 
greater  care  should  be  used  by  him,  in  consequence  of  his 
knowledge  of  the  defective  condition  of  the  street,  but  if 
the  jury  find  that  under  all  the  circumstances  he  was  using 
ordinary  care,  he  could  recover,  if  plaintiff  in  error  had 
-been  guilty  of  negligence  to  the  extent  of  the  want  of  or- 
dinary care  in  connection  with  the  excavation. 

The  second  instruction  asked  by  plaintiff  in  error  was 
as  follows : 

"The  jury  are  instructed,  as  a  matter  of  law,  that  if  the 
plaintiff  was  guilty  of  any  negligence,  however  slight, 
which  contributed  to  the  injury  complained  of,  he  cannot 
recover.^' 

This  instruction  was  modified  by  the  addition  of  the 
following: 

"  Modified  as  follows :  Provided  such  negligence  directly 
contributed  to  the  injury  complained  of.'' 
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The  modificatioD  of  the  instruction  is  now  assigned  as 
error. 

It  is  very  difficult  to  say  how  this  modification  could 
affect  the  instruction  to  the  injury  of  the  plaintiff  in  error, 
or  otherwise,  as  it  is  substantially  the  same  as  the  instruc- 
tion asked,  with  the  addition  of  the  word  "directly,'' 
placed  before  the  word  "contributed."  The  instruction  as 
modified  would  read:  "If  defendant  in  error  was  guilty 
of  any  negligence,  however  slight,  which  directly  contrib- 
uted to  the  injury  complained  of,  he  could  not  recover." 

This,  we  think,  would  be  at  least  as  favorable  to  plaint- 
iff in  error  as  it  would  be  entitled  to. 

The  fourth  instruction  asked  was  as  follows : 

"  If  the  jury  believe  from  the  evidence  that  there  was  a 
slight  want  of  ordinary  care,  which  contributed  to  the  in- 
juries complained  of,  the  plaintiff  cannot  recover,  unless 
the  jury  further  find  the  negligence  on  the  part  of  the  de- 
fendant was  so  gross  as  to  justify  the  jury  in  finding  that 
the  alleged  injury  was  caused  by  defendant  or  its  servants." 

This  was  modified  by  the  court  by  the  addition  of  the 
following : 

"  Although  there  may  have  been  slight  negligence,  and 
slight  want  of  ordinary  care,  on  the  part  of  plaintiff,  he  is 
entitled  to  recover  in  this  case  if  injured,  as  allied,  by  the 
negligence  and  want  of  ordinary  care  of  defendant,  and 
could  not  by  the  exercise  of  ordinary  care  and  prudence 
(have)  avoided  the  consequence  of  defendant's  n^ligence 
and  want  of  ordinary  care." 

The  modification  is  simply  to  the  effect  that,  even  had 
defendant  in  error  been  guilty  of  slight  negligence,  yet,  if 
the  negligence  of  plaintiff  in  error  was  such  that  defend- 
ant in  error  could  not,  by  the  exercise  of  ordinary  care 
and  prudence,  have  avoided  the  consequence  of  plaintiff's 
negligence,  then  such  slight  negligence  or  want  of  ordinaiy 
care  on  his  part  would  not  defeat  his  recovery.  We  can- 
not see  that  plaintiff  in  error  was  prejudiced  by  the  modi- 
fication of  the  instruction  asked. 
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The  last  contention  of  plaintiff  in  error,  we  think,  is 
well  founded.  The  principal  injury  received  by  defend- 
ant in  error  was  the  laceration  of  the  right  arm,  evidently 
caused  by  striking  it  against  some  blunt  instrument,  per- 
haps the  rough  edge  of  a  rock,  in  his  fall.  His  right 
hand  is  somewhat  smaller  than  the  left  hand,  and  flexed 
at  the  wrist  joint.  The  circulation  is  impaired,  and  he 
now  has  but  slight,  if  any,  use  of  that  hand  and  arm.  The 
arm  also  seemed  smaller  than  its  mate,  and  the  muscles  of 
the  right  hand  are  flabby  and  unnatural.  It  was  shown 
by  the  testimony  of  a  number  of  witnesses  that  the  flexed 
condition  of  the  hand  was  caused,  principally  perhaps,  by 
the  injury.  The  tendons  being  somewhat  lacerated,  some 
of  them,  possibly,  severed.  The  withered  condition  of 
the  hand  and  arm  are  shown  to  have  been  caused  by  want 
of  circulation  and  the  lack  of  nervous  energy.  The  in- 
jury being  upon  the  inside  of  the  wrist,  perhaps  severed 
some  of  the  arteries,  injured  the  tendons  and  nerves,  which 
has  resulted  in  inactivity,  or  the  failure  to  use  the  hand 
and  arm.  To  this  inactivity  is  traceable,  to  a  considerable 
degree,  the  want  of  circulation,  the  flexed  condition  of  the 
wrist  and  hand,  as  well  as  the  withered  or  lessened  condi- 
tion of  the  hand  and  arm.  While  the  injury  was  very 
painful,  and  is,  no  doubt,  a  source  of  great  annoyance  and 
pain,  even  at  the  present  time,  yet  we  think  it  sufficiently 
appears  from  the  testimony  of  the  physicians  who  testi- 
fied in  the  case  that,  with  a  proper  use  of  hand  and  arm 
they  may  be  restored  to  a  great  extent,  and  defendant  in 
error  relieved  of  what  now  appears  to  be  a  permanent  in- 
jury and  total  loss  of  the  use  of  the  hand. 

It  is  the  opinion  of  all  the  members  of  the  court,  from 
a  somewhat  careful  consideration  of  the  case,  that  $3,000 
would  have  been  an  ample  recovery  in  the  case. 

The  judgment  of  the  district  court  will,  therefore,  be 
reversed,  unless  defendant  in  error,  within  thirty  days, 
remits  the  sum  of  $2,000  from  the  judgment,  and  acoepts  a 
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modified  judgment  for  $3,000.  In  case  such  remittitur  is- 
filed  within  the  time  specified^  the  judgment  of  the  district 
court  will  be  affirmed. 

Judgment  aooobdingly. 

The  other  judges  concur. 


Charles.  Vollmer,  plaintiff  in  error,  v.  The: 
State  of  Nebraska,  defendant  in  error. 

1.  Murder:  malice:  pbesdMption.  On  a  trial  for  morder  in 
the  Beoond  degree,  malice  can  be  implied  only  in  cases  where 
the  killing  alone  is  shown.  Where,  in  such  a  trial,  the  evidence 
showed  all  the  circnmstances  connected  with  the  killing  by  the 
testimony  of  the  eye-witness,  it  was  held  to  be  error  for  the 
ooort  to  instruct  the  jnry  that,  where  the  fact  of  killing  was 
established,  without  any  excuse  or  explanatory  circumstances, 
malice  was  presumed  and  the  crime  would  be  murder  in  the 
second  degree. 

2. :    6ELF-DBFEN8B.     An  instruction  that,  *'  no  person  has 

the  right  to  take  the  life  of  another,  on  the  grounds  of  self- 
defense  unless,  First,  the  life  of  such  person  is  in  danger,  or 
such  person  is  in  danger  of  suffering  great  and  permanent  bod- 
ily injury;  Second,  If  such  person's  life  or  body  is  in  danger 
as  last  above  stated,  yet  there  is  a  reasonable  means  of  escape 
from  the  assault,  then  it  is  the  duty  of  such  person  to  escape 
and  save  the  life  of  his  adversary."  Held,  Error,  because  it 
omitted  the  element  of  reasonable  grounds  for  the  belief  of  such 
danger. 

3.    :    MALICE.     Approximately,  malice  is  that  condition  of 

the  mind  which  shows  a  heart  regardless  of  social  duty,  and 
fatally  bent  on  mischief,  the  existence  of  which  condition  is  in- 
ferred from  acts  done  or  words  spoken.  See  Harris  v,  SUeU^  8 
Texas  App.,  91,  cited  in  Carr  v.  State,  23  Neb., 749. 

EViDBKCB:    QUESTION  FOB  JUBY.    Where,  in  a  proa- 


ecution  for  murder  in  the  second  degree  there  was  some  evidence 
which,  if  believed  by  the  jury,  would  tend  to  show  that  the  ao- 
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cased  was  gnilty  of  manslanghter,  it  was  held  error  for  the  court 
to  instrnct  the  jury  that,  if  they  should  find  from  the  evidence 
that  the  accused  did  not  kill  the  deceased  maliciously  and  pur- 
posely, they  should  acquit.  It  was  the  province  of  the  jury 
to  pass  upon  the  whole  case  and  say  whether  the  accused,  if 
guilty,  was  guilty  of  mnrder  in  the  second  degree  or  of  man- 
slaughter. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Gropp,  J. 

Lee  8.  EsteUe  {OffuU  &  English  with  him),  for  plaintiflf 
in  error,  cited:  Yorl^B  Oaae,  9  Met,  91.  Wharton Crim* 
Ev.,  Sec.  738.  MeElvoy  v.  State,  9  Neb.,  164.  1  Ken- 
tucky Law  Journal,  162.  8UUe  v.  McDoneU,  32  Vt., 
638.     Carr  v.  State,  23  Neb.,  749 

^William  Leese,  Attorney  General,  and  E.  W.  Simeral  for 
the  state,  cited :  Sohlencker  t?.  State,  9  Neb.,  248.  Simmer^ 
man  v.  State,  14  Id.,  568.  State  v,  Tovmaend,  66  Iowa, 
741.  PreuU  v.  People,  5  Neb.,  384.  DeArman  v.  State, 
71  Ala.,  351. 

Reese,  Ch.  J. 

On  the  10th  day  of  June,  1887,  an  information  was 
filed  in  the  district  court  of  Douglas  county,  charging 
plaintiff  in  error  with  the  crime  of  murder  in  the  second 
degree.  The  trial  resulted  in  a  verdict  finding  him  guilty 
of  murder  in  the  second  degree,  as  charged  in  the  informa- 
tion. A  motion  for  a  new  trial  was  filed,  which  was  sub- 
sequently overruled  by  the  district  court,  and  plaintiff  was 
sentenced  to  the  penitentiary  for  the  term  of  twenty  years* 
He  brings  the  cause  to  this  court  by  proceedings  in  error. 

The  principal  errors  assigned  in  plaintiff's  brief  relate 
to  the  instructions  given  by  the  court  to  the  trial  jury ; 
and  in  order  to  a  clear  understanding  of  these  instructions, 
and  their  applicability  to  the  evidence  adduced  upon  the 
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trial,  it  is  necessary  that  a  statement  of  facts  as  developed, 
should  be  here  made.  We  will  therefore  give  a  very  brief 
epitome  of  what  seems  to  have  been  the  leading  and  prin- 
cipal facts  in  the  case. 

The  homicide  occurred  about  eleven  o'clock  in  the  after- 
noon, on  Sunday,  the  15th  day  of  May,  1887.  It  appears 
that  a  number  of  persons  assembled  at  what  is  known  as 
Moeller's  Hall,  about  seven  or  eight  o'clock  in  the  even- 
ing for  the  purpose  of  drinking  beer,  dancing,  and  the 
enjoyment  of  such  other  social  recreation  as  was  suited  to 
the  tastes  of  the  persons  who  assembled  there.  Among 
this  assembly  were  plaintiff  in  error  and  the  deceased, 
both  of  whom  were  young  men.  It  is  not  shown  that 
either  of  them  engaged  in  the  dance,  but  it  very  clearly 
appears  that  plaintiff  in  error,  and  perhaps  deceased, drank 
of  the  beer  which  was  being  sold  at  the  bar  in  the  hall. 
Deceased  had  a  light  rattan  cane.  A  few  words  of  an  un- 
pleasant character  were  passed  between  them,  when  the 
deceased  made  some  remavk,  the  exact  nature  of  which  it 
is  hard  to  give,  as  the  witnesses  differ  as  to  the  language 
used,  but  it  was  perhaps  in  the  following  language: 
"What  will  you  take  for  a  pipe  full  of  your  mustache?" 
when  plaintiff  in  error  replied  in  substance,  that  if  de- 
ceased would  step  out  plaintiff  in  error  would  give  him  all 
of  the  whiskers  he  wanted.  Deceased  then  threw  down  or 
dropped  his  cane,  and  expressed  his  willingness  to  step  out 
at  once.  At  this  time  some  of  the  persons  present  inter- 
fered and  requested  that  no  further  diflBculty  be  had.  One 
of  these  persons  was  the  daughter  of  the  proprietor  of  the 
dance  hall,  who  stepped  between  the  parties  and  requested 
or  ordered  that  the  quarrel  cease.  Plaintiff  in  error  was 
with  a  companion  by  the  name  of  Schell,  and  possibly 
others.  Deceased  was  with  a  number  of  friends,  whose 
names  we  need  not  here  repeat.  One  of  deceased's  friends 
took  him  by  the  arm  and  led  him  away.  Soon  afterwards 
plaintiff  in  error  and  his  friend  left  the  hall,  for  the  pur- 
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pose  of  going  to  a  billiard  hall  and  saloon  which  was  per- 
haps about  one  block  distant.  The  night  was  dark^  and 
there  was  no  light  upon  the  streets  except  such  as  shone  out 
from  the  lamps  in  the  saloons  and  other  buildings  along 
the  street.  On  their  way  down,  plaintiff  in  error  and  his 
friend  became  separated,  plaintiff  in  error  being  some  lit- 
tle distance  in  advance.  Soon  after  they  left  the  hall,  de- 
ceased and  his  friends  left  and  followed  after  plaintiff  in 
error  and  his  friend,  overtaking  them  a  little  before  they 
arrived  at  the  saloon  to  which  they  were  going.  It  is  not 
shown  that  plaintiff  in  error  was  aware  of  the  approach 
of  deceased  and  his  friends,  nor  does  it  appear  that  deceased 
and  his  friends  knew  they  were  following  plaintiff  in  error, 
yet  as  to  the  latter  there  is  perhaps  some  doubt.  In  pass- 
ing down  the  street,  deceased  was  in  advance  of  his  friends, 
and  as  he  passed  Schell  he  struck  or  tapped  him  with  his 
cane. 

No  words  seem  to  have  been  spoken.  Deceased  passed 
on,  when  Schell  was  approached  by  one  of  deceased^s  friends, 
who  struck  him  with  his  fist  in  the  face.  There  is  some 
doubt  as  to  whether  he  was  struck  by  deceased  first,  or 
whether  he  was  first  struck  by  deceased's  friend,  Hinchey, 
who  struck  him  with  his  fist.  IS^othing  was  said  between 
Hinchey  and  Schell,  but  Schell  passed  on  toward  where 
plaintiff  in  error  was.  About  this  time  they  had  ap- 
proached near  to  and  in  front  of  the  billiard  hall  and  sa^ 
loon  to  which  plaintiff  in  error  was  going,  and  within  a 
few  feet  of  plaintiff  in  error.  It  is  probable  that  deceased, 
being  in  front  of  his  friend  Hinchey,  passed  Schell,  then 
when  Hinchey  came  up  to  where  Schell  was,  Hinchey  and 
deceased  both  moving  much  faster  than  Schell,  Schell 
turned  around  toward  Hinchey,  when  Hinchey  struck  him 
in  the  face.  Schell  then  ran  or  walked  rapidly,  overtak- 
ing deceased  and  passing  him,  when  deceased  also  struck 
him  with  his  cane.  About  that  time  Schell  made  some 
outcry,  the  exact  nature  of  which  it  is  difficult  to  give,  as 
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the  testimony  upon  that  part  is  conflicting.  Some  sajr 
that  he  called  to  plaintiff  in  error  for  help ;  others  saying 
that  his  remark  was,  "  Give  it  to  them/'  Plaintiff  in  er- 
ror was  either  standing  in  front  of  the  saloon  to  which 
they  were  going,  or  was  overtaken  at  that  point,  when  he 
fired  his  pistol,  the  ball  striking  deceased  and  killing  him 
instantly.  The  crowd  immediately  scattered,  when  plaint* 
iff  in  error  went  away. 

A  number  of  instructions  were  given  to  the  jury  by  the 
trial  court,  a  few  of  which  we  will  notice.  The  fourth  in- 
struction is  as  follows: 

"You  are  instructed  that  where  the  fact  of  the  killing 
is  established  without  any  excuse  or  explanatory  circum- 
stances, malice  is  presumed,  and  the  crime  would  be,  under 
such  circumstances,  murder  in  the  second  degree." 

This  instruction  is  objected  to  as  not  being  applicable  to 
the  case  made,  and  as  being  prejudicial,  and  as  tending  to 
direct  the  attention  of  the  jury  to  that  particular  quality  of 
•homicide.  This  instruction  is  perhaps  based  upon  PreuU 
V.  People,  5  Neb.,  377.     Mitton  v.  State,  6  Id.,  136. 

The  doctrine  contained  in  the  instructions,  when  applied 
to  a  case  in  which  nothing  further  than  the  killing  is  shown^ 
is  recognized  by  this  court  in  the  case  cited,  and  in  some 
others,  but  we  think  it  can  have  no  application  to  cases 
like  the  one  at  bar.  All  the  circumstances  of  the  killing 
are  shown  by  those  who  were  eye-witnesses.  The  diffi- 
culty which  arose  in  the  dance  hall  was  so  near  the 
killing,  both  in  point  of  time  and  distance,  as  to  enter 
into  the  transaction  and  became  a  part  of  the  res  gestce. 
There  was  no  time  from  the  utterance  of  the  first  un- 
friendly word,  in  that  hall,  until  deceased  fell  lifeless 
upon  the  ground,  but  that  a  number  of  witnesses  were 
present,  and  in  company  with  deceased,  as  well  as  plaintiff 
in  error.  Every  movement  and  every  word  which  was 
made  or  uttered,  (luring  the  whole  transaction,  was  in  the 
presence  of  the  witnesses  who  testified  upon  the  trial,  and 
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was  detail^  by  them.  PlaintiflF  in  error  was  indicted  for 
marder  in  the  second  degree.  It  was  for  the  jury  to  say, 
from  all  the  circumstances  of  the  case,  whether  the  killing 
was  murder  in  the  second  degree,  manslaughter,  or  excus- 
able. When  all  the  facts  and  circumstances  connected 
with  the  killing  were  presented  to  the  jury,  it  was  for 
them  to  say  whether  plaintiff  in  error  purposely  and  ma- 
liciously killed  the  deceased,  or  whether  the  killing  was 
unlawful,  without  malice,  upon  sudden  quarrel,  or  uninten- 
tionally done  (as  testified  to  by  plaintiff  in  error,  upon  the 
stand),  while  the  slayer  was  in  the  commission  of  some 
unlawful  act,  which  would  be  manslaughter,  or  whether 
in  self-defense  under  a  reasonable  apprehension  of  danger 
to  life,  or  great  bodily  harm,  which  would  be  excusable. 
We  therefore  think  the  instruction  referred  to  should  not 
have  been  given,  and  that  it  tended  to  withdraw  from  the* 
jury  the  questions  referred  to,  and  which  it  was  their  prov- 
ince to  decide. 

In  support  of  the  principle  that  malice  cannot  be  im- 
plied where  all  the  circumstances  of  the  killing  are  before 
the  jury,  but  that  it  must  be  found  by  them  as  any  other 
fact,  we  note  the  following  cases :  Farria  v.  Chmmonwealthy 
14  Bush  (Ky.),  363.  Buckner  v.  Corn.,  Id.,  601.  Com. 
V.  York,  9  Met.  (Mass.),  93.  Bush  v.  Com.,  78  Ky.,  268. 
State  V.  ColemaUy  3  Am.  Cr.  Rep.,  180.  Erwin  v.  The 
State,  29  Ohio  State,  186. 

Complaint  is  made  of  the  sixth  instruction  to  the  jury, 
which  we  here  copy  in  connection  with  the  seventh : 

^' Sixth.  No  person  has  the  right  to  take  the  life  of  an- 
other on  the  ground  of  self-defense,  unless — First,  The 
life  of  such  person  is  in  danger,  or  such  person  is  in  dan- 
ger of  suffering  great  and  permanent  bodily  injury;  and 
second,  If  such  person's  life  or  body  is  in  danger,  as  last 
al)ove  stated,  yet  if  there  is  a  reasonable  means  of  escape 
from  the  assault,  then  it  is  the  duty  of  such  person  to  escape 
and  save  the  life  of  his  adversary. 
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'^  Seventh,  I  therefore  charge  70U  that,  if  you  find  from 
the  evidence  that  the  defendant,  Vollmer,  had  reasonable 
cause  to  believe,  at  the  time  the  shot  was  fired  which  killed 
Dennis  Quinlan,  that  his  life,  or  the  life  of  his  friend 
Schell,  was  in  danger,  or  that  he  or  Schell  was  in  danger 
of  great  bodily  harm,  about  to  be  inflicted  by  the  deceased, 
Quinlan,  or  his  associates,  and  that  they  had  no  reasona- 
ble chance  to  escape,  you  should  acquit  the  defendant." 

It  is,  perhaps,  true  that  the  seventh  instruction  properly 
states  the  law  of  self-defense  to  be  applied  to  the  case  on 
trittl.  At  least  we  will  so  far  assume  this  to  be  the  case 
as  to  refrain  from  any  discussion  of  it,  or  of  the  proposi- 
tions presented  by  it.  But  assuming  this  to  be  true,  it  is 
<5ontended  with  considerable  earnestness  by  counsel  for 
plaintiff  in  error  that  this  instruction,  if  correct,  could  not 
be  held  to  modify  or  explain  the  sixth  instruction,  which, 
it  is  contended,  is  manifestly  wrong,  for  the  reason  that  it 
assumes  to  state  the  whole  law  of  self-defense  in  the  ab- 
stract, and  fails  to  include  therein  the  elements  of  reason- 
able ground  on  the  part  of  plaintiff  in  error  for  his  belief 
or  fear  of  impending  danger.  While  it  is  true  that  the 
giving  of  a  correct  instruction  cannot  cure  the  error  of 
giving  an  incorrect  one,  yet  it  is  possible  that  the  sixth  and 
seventh  instructions,  when  taken  together,  might  not  be 
deemed  such  prejudicial  error  as  to  require  the  reversal  of 
the  judgment,  yet  we  do  not  think  the  giving  of  the  sixth 
can  be  approved,  even  if  taken  in  connection  with  the  sev- 
enth, and  that  it  should  have  contained  the  elements 
referred  to. 

The  fifth  instruction  was  as  follows :  "  Malice  is  further 
defined  to  be  the  committing  of  an  unlawful  act^  intention- 
ally, without  just  cause  or  excuse." 

This  instruction  was  examined  in  Oarr  v.  StaJUj  23  Neb., 
749,  not  reported  at  the  time  this  trial  was  had,  and  we 
will  therefore  refrain  from  discussing  it,  further  than  to 
say  that  we  can  see  no  reason  why  the  conclusion  reached 
in  that  case  was  not  the  correct  one. 
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Complaint  is  made  of  the  ninth  instruction.  It  is  as 
follows : 

"  If  you  should  find  from  the  evidence  that  the  defend- 
ant, Vollmer,  did  not  shoot  the  deceased,  Dennis  Quinlan, 
maliciously  and  purposely,  then  you  should  acquit  the 
defendant/' 

As  we  have  already  said,  it  was  for  the  jury  to  ascertain 
the  degree  of  plaintiff's  guilt,  in  case  they  found  him 
guilty,  and  that  if  they  found  from  the  evidence  that  he 
was  guilty  of  manslaughter,  they-  might  so  return  by  their 
verdict. 

Section  489  of  the  criminal  code  provides  that,  in  all 
trials  for  murder,  the  jury  before  whom  such  trial  is  had, 
if  they  find  the  accused  guilty,  shall  ascertain  in  their 
verdict  whether  it  be  murder  in  the  first  or  second  degree,, 
or  manslaughter. 

In  this  case  it  was  the  duty  of  the  jury  to  ascertain 
whether^plaintiff  was  guilty  or  not,  and  if  guilty,  whether 
the  crime  was  murder  in  the  second  degree  or  manslaughter. 

Cases  often  arise  where  it  is  not  proper  for  the  court  to 
submit  to  the  jury  the  question  of  the  guilt  of  the  accused 
of  any  degree  of  crime  less  than  the  one  charged.  If  there 
is  nothing  in  the  evidence  tending  to  show  that  the  crime 
committed  was  anything  less  than  the  one  charged,  or  the 
case  is  presented  upon  some  other  issue,  as  that  of  the  iden- 
tity of  the  person  charged,  the  court  would  be  justified  in 
giving  an  instruction  similar  to  the  one  here  quoted. 

The  state  called  as  a  witness  the  man  Schell,  who  testi- 
fied in  substance  that  he  and  plaintiff  in  error  left  the 
dance  hall  referred  to  to  go  to  Jones'  saloon;  that  he, 
Schell,  looked  back  and  saw  four  or  five  persons  (among 
them  the  deceased)  pursuing  them ;  that  they  came  up,  and 
as  stated  by  the  witness,  '^one  of  them  hit  me  square  in 
my  face  here ;  another  one  jumped  against  me,  and  hit  me 
here  (indicating),  and  then  I  turned  and  ran  and  felt  a  clap 
on  my  shoulder." 
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Q.     What  did  you  say? 

A.     I  says,  "Charley,  help  me,"  in  German. 

Q.     What  then— what  did  Charley  do  ? 

A.  Well  then,  as  soon  as  I  holler,  I  hear  the  shot,  he- 
4»ufie  there  was  some  fellers  around  him,  four  or  five 
around  him. 

Q.     Did  you  see  them  around  him? 

A.     Yes,  sir. 

Q.     How  many? 

A.     Four  or  five. 

Q.     Who  were  they? 

A.  I  don't  know ;  it  was  pretty  dark ;  I  couldn't  re- 
member them  fellows. 

Q.     You  saw  four  or  five  fellows  around  you,  too  ? 

A.     Yes,  sir. 

Q.     Was  that  before  the  shooting? 

A.     Yes,  sir. 

Q.     Was  it  after  the  shooting  ? 

A.  It  was  before  the  shooting  I  seen  them  fellers  jump 
after  me,  because  as  soon  as  I  got  something  on  my  face 
them  other  fellows  ran  past  me  to  him. 

Plaintiff  in  error  also  took  the  witness  stand  in  his  own 
behalf,  and  testified  that  as  he  approached  Jones'  saloon, 
4ind  when  in  the  middle  of  the  street,  he  heard  persons 
running  toward  them  from  the  direction  of  Moeller's  Hall, 
but  did  not  look  back ;  that  he  heard  Schell  call  for  help, 
when  he  turned  around,  and  those  in  pursuit  came  up  to 
him,  when  one  of  them  struck  him  on  the  head  with  his 
fist ;  that  there  were  about  five  in  number,  and  when  he 
was  struck  he  heard  some  one  say,  "Give  it  to  him,"  when 
he  shot,  for  the  purpose  only  of  intimidating  them,  and 
ran  away. 

Now,  while  it  was  the  province  of  the  jury  to  disbelieve 
the  testimony  of  plaintiff  in  error,  we  are  unable  to  find 
anything  in  the  case  which  seems  to  indicate  that  he  sought 
this  last  contest. 
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Suppose  it  should  be  true  that  he  and  his  companion 
were  set  upon  by  those  with  whom  they  had  had  a  dis- 
pute in  the  dance  hall^  and  in  the  sudden  quarrel^  and 
without  malice^  he  had  shot  deceased^  it  would,  perhaps, 
have  been  manslaughter.  While  we  do  not  presume  for  a 
moment  to  pass  upon  this  question,  or  the  probabilities  as 
to  the  truthfulness  of  the  statements  made,  these  facts 
called  for  the  submission  of  the  whole  case  to  the  jury,  in 
order  that  they  might  ascertain  the  degree  of  plaintiff^s 
guilt. 

In  Beaudim  v.  State,  8  Ohio  State,  638,  the  supreme 
<iourt  of  Ohio  have  said  :  "However  clear  and  full  the 
proof  of  guilt  may  be,  the  court  cannot,  under  this  stat- 
ute (section  489  of  the  criminal  code,  above  referred  to), 
determine  the  degree  of  crime,  except  upon  conviction  by 
confession,  in  open  court,  and  then  only  as  a  question  of 
fact,  by  the  examination  of  witnesses.  But  where,  as  in 
this  case,  there  is  no  confession  of  guilt  in  open  court,  but 
all  the  allegations  of  the  indictment  are  traversed  by  the 
plea  of  not  guilty,  the  question  of  the  prisoner's  guilt  and 
the  degree  of  the  crime  can,  by  no  state  of  the  evidence, 
be  withdrawn  from  the  opnsiderationof  the  jury  and  trans- 
ferred to  the  court  for  decision.'^ 

It  was  there  held,  as  it  is  by  all  other  courts  acting  un- 
der statutes  similar  to  our  own,  that  in  cases  where  the 
question  of  the  degree  of  guilt  can  arise  under  the  evi- 
dence, the  court  must,  under  proper  instructions,  leave  it 
to  the  jury  to  fix  the  degree.  See  also  State  v.  Vinsant,  49 
Iowa,  241.  Baker  v,  Peoph,  50  Mich.,  411.  Lane  v. 
The  Oommonwealih,  59  Pa.,  371.  Bobbins  v.  State,  8 
Ohio  State,  192. 

The  learned  judge  before  whom  the  case  was  tried  ap- 
pears to  have  been  quite  careful  upon  the  trial  to  see  that 
plaintiff  in  error  should  have  a  fair  trial,  and  that  all  his 
rights  should  be  protected.  But  we  think  that  in  the 
hurry  of  preparing  the  instructions,  which  are  quite  nu- 
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merous,  he  inadvertently  fell  into  the  errors  contained  in 
the  instructions  above  quoted,  and  for  which  a  new  trial 
must  be  given. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 

Bevebsed  and  remanded. 
The  other  judges  concur. 
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The  Missouri  Pacific  Railway  CJompany,  plaint- 
iff IN  ERROR,  VB.  NeLLIE  A.  LeWIS,  ADMINISTRA- 
TRIX OP  Joseph  B.  Lewis,  deceased,  defend  ant* 

1.  Administration  of  Estates:   action  by  admikistratbix: 

JUBISDICTION.  L.  died  in  Kansas,  from  injuries  there,  for 
which  it  is  claimed  that  if  death  had  not  ensued  the  Mo.  Pac. 
R.  R.  Co.,  the  party  inflicting  them,  would  have  heen  liahle  to 
an  action  for  damages.  The  statute  of  that  state  provides  that 
an  action  may  be  brought  against  the  party  by  the  personal 
representative  of  the  deceased.  The  widow,  appointed  under 
the  laws  of  Nebraska  administratrix  of  L.,  brought  in  the  dis- 
trict court  of  the  state  a  suit  against  the  railway  company.  Htid^ 
That  the  suit  can  be  maintained,  the  right  of  action  not  being 
limited  by  the  statute  to  a  personal  representative  of  the  de- 
ceased appointed  in  Kansas,  and  amenable  to  her  jurisdiction. 
See  Dennick  v.  BaUroad  CSo.,  103  IT.  S.  R.,  11. 

2.     .     The  distribution  of  money,  if  recovered  by  the  widow 

from  the  railroad  company,  might  be  enforced  by  the  courts  of 
this  state  in  the  manner  prescribed  by  the  statute  of  Kansas. 
Id. 

8.     :    JUDGMENT.    The  Judgment  of  the  county  court  of  W. 

county,  Neb.,  granting  letters  of  administration  to  the  widow^ 
the  sole  assets  of  the  estate  consisting  of  the  claim  against  the 
railroad  company,  Held^  Coram  judiee^  and  upheld. 

4.  Ifegligence.  The  construction  and  operating  of  a  railroad 
without  blocking  its  frogs  and  switches  is  not  negligence  per  m 
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of  which  a  ooart  will  take  judicial  action  upon  proof  of  the  fiusfc 
of  Bach  coQstrnction  and  operating,  and  failure  to  block  the 
frogs  and  switches,  only. 

DAMAGES:    sviDEKCE.     In  an  action  by  an  adminis- 


tratrix against  a  railroad  company  for  damages  for  the  death  of 
her  husband,  where  it  was  alleged  in  the  petition  that  in  oon- 
strncting  its  line  of  railroad  the  defendant  negligently  failed  to 
block  its  switches  and  frogs,  by  means  of  which  the  deceased, 
a  brakeman  employed  by  defendant,  in  coupling  cars  stepped 
his  foot  between  the  rails  of  the  switch,  and  became  fastened 
there,  by  reason  of  which  he  was  run  over  by  the  cars  and 
killed.  Held,  That  the  plaintiff  could  not  recover  without  the 
evidence  of  practical  men  that  unprotected  frogs  and  switches 
are  inherently  unsafe  and  dangerous  when  prudently  and  care- 
fully worked  and  managed,  and  that  blocking  them  materially 
lessens  the  danger  of  their  use  and  management,  and  that  such 
was  generally  recognized  by  those  engaged  in  the  construction 
and  operating  of  railroads  in  the  country  or  vicinity  by  the 
adoption  and  use  of  such  improvement,  or  of  evidence  equiv- 
alent. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 

A.  R,  TcUboU  and  B.  P.  Waggener,  for  plaintiff  in  error, 
on  jurisdiction,  cited:  McCarthy  v.  JR.  R.,  18  Kan.,  46. 
Woodward  v.  R.  R,,  10  Ohio  State,  121.  LimekiUer  v. 
R.  R.,  33  Kan.,  88.  Petition  does  not  state  cause  of 
action:  A.,  T.  &  8.  F.  R.  R.  v.  Wagner,  33  Kan.,  666. 
U.  P.  R.  R.  Co.  V.  Estes,  37  Id.,  715.  McGinnis  v.  Bridge 
Co.,  49  Mich.,  466.  Evidence:  C,  R.  I.  &  P.  R.  R.  v. 
Lonergan,  118  111.,  45.  R.  R.  Co.  v.  MoCormiek,  74  Ind., 
477.    Smith  v.  R.  R.,  69  Mo.,  32. 

W.  H.  EUer,  for  defendant  in  error,  on  jurisdiction, 
cited:  Conip.  Stat,  Ch.  21.  Maxwell  PI.  and  Pr.,  96. 
Hamilton  v,  R.  R.,  1 8  Pac.  Rep.,  59.  Sells  v.  Haggard, 
21  Neb.,  357.  Sufficiency  of  petition :  Beems  v.  R.  R,  12 
N.  W.  Rep.,  244.  Mayes  v.  R.  R.,  14  Id.,  340.  WiUiams 
V.  R.  R.,  43  Iowa,  397.  Maxwell  PI.  and  Pr.,  96.  Evi- 
64 
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dence:  McGinnU  v,  BHdgCy  13  N.  W.  Rep.,  819.     Beema 
V.  R.  i?.,  12  Id.,  222. 

Cobb,  J. 

This  cause  comes  to  this  court  by  petition  in  error  from 
the  district  court  of  Lancaster  county. 

The  plaintiff  in  tlie  court  below  is  the  widow  and  ad- 
ministratrix of  Joseph  B.  Lewis,  deceased.     The  petitioner 
alleges  that  the  defendant  is  a  corporation  duly  organized 
and  existing  by  the  laws  of  the  states  of  Nebraska  and 
Kansas,  engaged  in  running  and  operating  a  line  of  rail- 
road from   Lincoln,  Nebraska,  to  and  through  Parsons, 
Kansas,  at  which  place  the  defendant  has  used  and  oper- 
ated a  number  of  side  tracks  for  making  up  trains,  both 
of  freight  and  passenger  cars,  and  employed  a  number  of 
hands  in  and  about  the  switching  and  changing  of  cars  of 
the  defendant,  and  other  cars  used  and  controlled  by  it, 
from  one  track  to  another,  in  and  about  the  yards  of  the 
defendant;  that  the  defendant  used  a  number  of  switch 
engines  in  handling  and  changing  its  cars;  that  with  each 
of  said  engines  there  was  employed  a  crew  of  hands,  con- 
sisting of  a  conductor  or  yard  master,  an  engineer,  a  fire- 
man, and  from  one  to  three  brakemen,  under  the  direct 
control  of  the  conductor  or  yard  master;  that  in  the  con- 
struction of  the  switches  and  yard  of  the  defendant,  and  in 
laying  the  tracks,  the  defendant  carelessly  and  negligently, 
at  or  near  the  passenger  depot,  at  Parsons,  and  within 
100  feet  of  the  platform,  put  in  for  use  what  is  known  as 
a  frog,  and  negligently  failed  to  protect  the  same  against 
the  danger  of  its  employes  stepping  into  it  unnoticed;  that 
on  April   1,  1886,  the  defendant  employed  the  deceased, 
Joseph  B.  Ijcwis,  as  brakeman,  in  and  about  its  yards  at 
Parsons,  which  employment  required  deceased  to  perform 
his  duties  at  night,  as  well  as  in  day-time;  that  deceased 
was  a  stranger  in  Parsons,  and  unacquainted  with  the  dan- 
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gerous  condition  of  the  frogs  in  the  side  tracks  of  the  yard; 
that  while  so  employed  on  the  night  of  April  8,  1886,  at 
11  P.M.,  while  discharging  duty  as  brakeman,  under  direc- 
tion of  the  conductor,  at  the  place  where  the  frog  was  un- 
protected, without  knowledge  of  its  unsafe  condition,  and 
without  carelessness  or  negligence  on  his  part,  the  deceased 
attempted  to  make  a  coupling  of  two  cars  standing  over 
ihefrog  and  stepped  one  foot  into  the  frog,  which  imme- 
diately became  fast,  and  was  unable  to  extricate  it.  He 
gave  prompt  signal  to  stop  the  approaching  cars,  in  plain 
view  of  the  conductor  and  engineer,  in  ample  time  to  have 
prevented  injury;  that  the  cars  were  backed  onto  and  over 
deceased,  crushing  his  limbs  and  body,  from  which  he 
soon  after  died ;  that  he  was  a  stout  and  able-bodied  man, 
24  years  of  age,  capable  of  earning,  and  did  earn  from 
$50  to  $75  per  month ;  that  after  the  death  of  deceased 
the  plaintiff  was  duly  appointed  administratrix  of  his* 
estate  by  the  county  court  of  Washington  county,  Ne- 
braska, and,  prior  to  this  suit,  letters  of  administration 
were  issued  to  her.  She  further  alleges  that  the  deceased 
left  no  estate,  excepting  a  few  hundred  dollars  in  personal 
property ;  that  she  was  his  wife  at  the  time  of  his  death, 
and  remains  his  widow;  that  she  has  no  separate  estate 
of  her  own ;  that  by  his  death  she  has  lost  her  means  of 
support,  and  is  in  destitute  circumstances ;  that  since  his 
death  there  has  been  born  to  them  a  daughter,  Josephine 
B.  Lewis,  who,  with  plaintiff,  is  next  of  kin  to  deceased; 
that  said  minor  child  is  living  and  dependent  on  plaintiff 
for  support;  that  by  reason  of  the  death  of  her  said  hus- 
band by  the  carelessness,  negligence,  and  wrongful  acts  of 
defendant  she  has  sustained  damages  in  $5,000,  for  which 
she  sues. 

The  defendant  answered  both  generally  and  specially, 
and  moved  the  court  for  judgment  on  the  issue  under  the 
pleadings,  which  was  overruled,  with  leave  to  the  plaintiff 
to  amend  her  petition  by  setting  up  the  Kansas  statute  as 
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the  cause  of  action^  which  amendment  was  made  by  the 
additional  paragraph  that^  '^  The  plaintiff  further  alleges  that 

some  time  prior  to  April  8, 1886,  to-wit,  on  the day  of 

,  A.D.  18...,  the  l^islature  of  the  state  of  Kansas, 

by  an  act  duly  passed  and  approved  for  that  purpose,  and 
which  said  act  was  then  in  full  force  and  operation,  gave, 
clothed,  and  empowered  the  said  Nellie  A.  Lewis,  widow 
of  the  said  Joseph  B.  Lewis,  deceased,  with  authority  to 
bring  and  maintain  an  action  for  damages  resulting  from 
his  injuries  aforesaid  in  any  sum  not  exceeding  ten  thou- 
sand dollars,  which  statute,  in  its  general  provisions,  i& 
similar  to  the  statute  of  the  state  of  Nebraska  in  the  rem- 
edy provided  therein,  and  conforms  thereto.  A  copy  of  a 
section  of  said  act  is  hereto  attached,  marked  A,  and  made 
a  part  hereof,  as  follows : 

"(Sec.  4233)  422.  When  the  death  of  one  is  caused  by 
the  wrongful  act  or  omission  of  another,  the  personal  rep- 
resentative of  the  former  may  maintain  an  action  there- 
for against  the  latter,  if  the  former  might  have  maintained 
an  action,  had  he  lived,  against  the  latter  for  an  injury 
by  the  same  act  of  omission.  The  action  must  be  com- 
menced in  two  years,  the  damages  cannot  exceed  ten  thou- 
sand dollars,  and  must  inure  to  the  exclusive  benefit  of  the 
widow  and  children,  if  any,  or  next  of  kin,  to  be  distributed 
in  the  same  manner  as  personal  property  of  the  deceased  .'* 

The  defendant  filed  its  answer  to  the  amended  petition,, 
denying  all  allegations  not  expressly  admitted,  and 

II.  Denying  that  it  constructed  the  tracks  or  switches 
referred  to. 

III.  Admitting  that  Joseph  D.  Lewis  was  injured  at 
Parsons,  Kansas,  April  8,  1886,  and  about  the  same  date 
died  in  Kansas ;  that  prior  to  that  date  he  was  married, 
and  that  at  his  death  Nellie  A.  Lewis  was  his  wife,  and 
as  his  widow  survives  him,  and  that  since  said  date  said 
child  has  been  born  as  alleged. 

IV.  Denying  specially  that  the  plaintiff  was  l^ally 
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ttppointed  administratrix  of  his  estate,  and  alleging  that 
the  county  court  of  Washington  county,  Nebraska,  had  no 
authority  or  jurisdiction  to  appoint  an  administratrix  of 
said  estate,  and  that  the  proceedings  were  illegal  and  void, 
and  did  not  confer  authority  on  the  plaintiff  to  institute  or 
prosecute  this  action  against  the  defendant,  and  that  this 
court  has  no  jurisdiction  of  the  subject. 

Y.  Denying  specially  that  the  statutes  of  Nebraska 
«nd  Kansas  are  substantially  the  same;  that  under  the 
statute  of  Kansas  the  widow  of  deceased  inherited  one-half 
of  the  personal  property  of  the  deceased  absolutely,  and 
the  fund  provided  by  said  statute  was  intended  as  a  trust 
fund,  to  be  disposed  of  under  the  laws  of  the  state  of  Kan- 
sas, and  the  said  statute  referred  to  could  not  and  cannot 
be  enforced  beyond  the  jurisdiction  of  the  courts  of  the 
utate  of  Kansas. 

VI.  Alleging  that  all  injuries  received  by  the  said 
Joseph  D.  Lewis  at  the  time  stated  in  the  petition  were 
•the  result  of  carelessness  and  negligence  on  his  part,  and 
but  for  such  carelessness  and  negligence  at  the  time  and 
under  the  circumstances  he  would  not  have  been  injured. 

There  was  a  trial  to  a  jury,  with  a  verdict  for  the 
plaintiff.  Defendant's  motion  for  a  new  trial  being  over- 
ruled, the  cause  is  brought  to  this  court  on  the  following 
assignment  of  errors : 

1st.  The  court  erred  in  admitting  over  the  defendant's 
objection  the  testimony  of  Mrs.  Nellie  A.  Lewis. 

2d.  The  court  erred  in  admitting  any  testimony  what- 
ever to  be  introduced  by  the  plaintiff  below  over  defend- 
ant's objection,  because  the  court  had  no  jurisdiction  in 
the  case,  and  because  there  was  no  showing  in  the  petition 
that  the  alleged  negligence  caused  the  injury  to  the  de- 
ceaserl,  and  because  it  was  not  alleged  in  said  petition  that 
it  was  usual,  or  customary,  or  that  it  was  the  duty  of  the 
defendant  to  protect  the  switches  or  frogs  mentioned  in  said 
petition  from  employes  stepping  into  them  unmoticed. 
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3d.  The  court  erred  in  admitting  in  evidence  the  papers 
presented  as  the  original  proceedings  under  which  it  is 
claimed  the  plaintiff  below  was  appointed  administratrix, 
marked  "Exhibit  B,"  and  in  the  bill  of  exceptions  over 
defendant's  objection. 

4th.  The  court  erred  in  hearing  said  cause  upon  the 
pleadings  and  in  taking  jurisdiction  of  the  case. 

6th.  The  court  erred  in  admitting  in  evidence  and  al- 
lowing the  same  to  be  read  in  said  cause,  section  422  of 
the  statutes  of  Kansas,  marked  "Exhibit  C,''  over  the  ob- 
jection of  the  defendant. 

6th.  The  court  erred  in  admitting  in  evidence  article 
I.,  of  section  1  of  the  statutes  of  Kansas,  relative  to  let- 
ters testamentary  and  of  administration  over  the  objection 
of  the  defendant. 

7th.  The  court  erred  in  admitting  in  evidence  section 
1  of  chapter  37  of  the  statute  of  Kansas,  over  the  objec- 
tion of  the  defendant. 

8th.  The  court  erred  in  admitting  in  evidence  section 
29  of  chapter  84  of  the  statutes  of  Kansas,  entitled  "Rail- 
roads," over  the  objection  of  the  defendant. 

9th.  The  court  erred  in  admitting  the  evidence  of  H. 
D.  Maynard,  over  the  objection  of  the  defendant,  as  to 
what  his  co-laborer  and  fellow-servant,  Lynch,  did  with  his 
lantern,  and  how  the  witness  signaled  at  night,  and  as  to 
what  the  signal  up  and  down  with  the  lantern  means. 

10th.  The  court  erred  in  admitting,  over  the  objection 
of  the  defendant,  in  evidence,  section  23  of  standard  sig- 
nals of  subdivision  number  7,  under  duties  of  conductors, 
engineers,  and  trainsmen,  of  subdivisions  9,  and  23,  gov- 
erning the  employes  of  the  Missouri  Pacific  Railway 
Company. 

nth.  The  court  erred  in  overruling  the  defendant's 
motion  for  judgment  on  the  pleadings,  to  which  ruling  the 
defendant  then  and  there  excepted. 

12th.     The  court  erred  in  permitting  the  plaintiff  to 
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amend  her  petition  by  pleading  the  statutes  of  Kansas  as 
shown  in  her  amended  petition. 

13th.  The  court  erred  in  overruling  defendant's  demur- 
rer to  the  amended  petition  as  filed  by  the  plaintiff  below, 
to  which  ruling  the  defendant  duly  excepted. 

14th.  The  court  erred  in  refusing  to  give  paragraphs 
1,  16,  12,  11,  5,  17,  of  the  instructions  asked  for  by  the 
defendant. 

15th.  The  court  erred  in  giving  paragraphs  1,  3,  4,  5, 
6,  8,  9,  13,  14,  16,  17,  20,  21,  22,  23,  24,  25,  of  the  in- 
structions asked  for  by  the  plaintiff. 

16th.     The  verdict  is  not  sustained  by  the  evidence. 

17th.  The  court  erred  in  overruling  the  motion  for  a 
new  trial. 

The  first  point  insisted  on  by  counsel  for  plaintiff  in 
error  is,  that  the  action  was  improperly  brought  in  the 
state  of  Nebraska,  it  having  accrued  in  the  state  of  Kan- 
sas, and  not  being  transitory  it  should  have  been  prose- 
cuted in  the  courts  of  the  state  of  Kansas,  and  not  else- 
where. Many  authorities  are  cited  in  support  of  this 
position.  Many  of  them  may  be  distinguished  as  wanting 
analogy  to  the  case  at  bar,  but  the  time  at  our  disposal 
will  not  admit  of  a  general  examination  for  that  purpose. 
It  is  admitted  that  the  cases  of  Woodward  v.  Ry.  Co.,  10 
O.  St.,  121;  Armstrong  v.  Beadle,  5  Sawyer,  484;  and 
probably  Anderson  v.  Ry.  Co,,  37  Wis.,  321,  support  the 
principle  here  contended  for.  The  same  may  be  said  of 
Whitford  v.  Ry.  Co.,  23  N.  Y.,  470.  But  the  later  cases 
of  Dennick  v.  Ry.  Co.,  103  U.  S.  R.,  1 1 ;  Leonard  v.  Steam 
Nai\  Co.,  84  N.  Y.,  48 ;  Morris,  Adm.,  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.,  23  N.  W.  R.,  143  (Iowa  case);  and  Stoeck- 
wcrn  V.  Terre  Haute  &  I,  Ry.  Co.,  15  Mo.  Appeal  R.,  503, 
which  are  in  all  respects  analogous  with  the  case  at  bar, 
hold  to  the  contrary.  Mr.  Justice  Thompson  delivering 
the  opinion  in  the  case  last  cited,  without  reference  to  that 
of  Vawter  v.  The  Mo.  Pacific  Ry.  Co.,  84  Mo.,  679,  says: 
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"The  question  is  now  we  believe  presented  for  the  first  time 
in  this  state.  The  decisions  presented  in  other  states  are 
shown  to  be  conflicting.  These  statutes  are  of  recent 
origin.  The  question  of  their  extra-territorial  force  has 
presented  itself  to  various  courts  of  the  Union  as  a  ques- 
tion of  first  impression ;  and^  reasoning  on  various  grounds, 
for  the  most  part  of  a  technical  nature,  they  have  arrived  at 
difierent  conclusions.  In  this  conflict  of  authority  we  are 
quite  at  liberty  to  adopt  the  view  which  seems  best  to  con- 
sist with  the  policy  of  our  legislation,  and  with  that  spirit 
of  comity  which  ought  to  subsist  between  difierent  states 
of  the  Union.  We  accordingly  hold  that  this  action  was 
well  brought." 

It  is  quite  certain  that  the  precise  question  is  before 
this  court  for  the  first  time ;  and  I  am  willing  to  adopt 
the  language  of  the  court  above  quoted,  as  it  expresses  the 
conclusion  I  have  come  to  after  a  careful  examination  of 
all  the  authorities  accessible. 

The  first  ground  of  error  set  out  in  the  petition  in  error 
is  not  insisted  on  by  counsel,  and  will  be  r^arded  as 
abandoned. 

The  second  assignment  is  argued  in  the  brief,  and  pre- 
sents a  question  of  difficulty.  The  cause  of  action  set  out 
in  the  petition  is,  substantially,  that  plaintifl^'s  decedent 
was  under  the  general  employment  of  the  defendant,  as  a 
brakcman,  to  work  in  and  about  its  yards.  That  in  the 
construction  of  the  switches  and  yards  and  laying  of  the 
tracks  the  defendant  carelessly  and  negligently  put  in  for 
use  what  is  known  as  a  switch  and  frog,  and  grossly,  care- 
lessly, and  negligently  failed  to  protect  the  switch  and 
frog  against  the  danger  of  its  employes  stepping  into  the 
same  unnoticed. 

That  the  deceased  was  a  stranger  and  unacquainted  with 
the  dangerous  condition  of  the  switches  and  frogs  of  the 
yard  tracks;  that  while  in  the  employ  of  defendant,  April 
8,  1886,  at  11  P.M.,  in  the  night  time,  while  discharging 
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duties  as  a  brakeman  under  the  immediate  direction  of  the 
yard  master,  at  the  place  where  the  switch  and  frog  were 
unprotected,  and  without  knowledge  of  its  unsafe  condi- 
tion, and  without  carelessness  or  negligence  on  his  part, 
the  deceased  attempted  to  make  a  coupling  of  two  cars 
standing  over  the  frog,  and  stepped  one  foot  between  the 
rails  of  the  track,  near  the  frog  and  switch,  which  imme- 
diately became  so  fastened  that  he  was  unable  to  extricate 
it.  He  gave  signal  to  stop  the  approaching  cars,  in  plain 
view  and  hearing  of  the  conductor  and  engineer,  which 
was  given  in  ample  time  to  have  stopped  the  approaching 
engine  and  to  have  prevented  the  injury;  that  the  cars 
were  backed  onto  and  over  him  violently,  crushing  his 
limbs  and  body,  from  the  effects  of  which  he  died. 

Counsel  for  plaintiff  in  error  contend  that  the  allega- 
tions of  the  defendant  in  error  fail  to  state  a  cause  of  action 
in  not  setting  up  that  it  was  usual,  or  customary,  or  re- 
quired by  some  rule  of  the  company,  or  by  statute,  or  that 
an  obligation  rested  on  the  defendant  to  block  or  secure 
the  frog  or  switch  of  the  track  against  accident  and 
danger. 

It  is  matter  of  law  that  it  is  the  obligation  of  a  railroad 
company  to  furnish  to  its  employes  whose  duty  it  is  to 
handle  the  means  of  transportation  such  tools  and  machin- 
ery, tracks,  side  tracks,  and  switches  as  are  reasonably  safe 
and  adapted  to  the  purpose  to  be  used,  and  in  good  repair. 
So  that,  while  the  petition  fails  to  allege  it  was  customary 
or  usual,  or  required  by  some  rule  of  the  company,  or  by 
statute,  to  block  or  secure  the  frog  or  switch  in  the  track, 
I  incline  to  the  view  that  the  allegation  of  the  petition 
"that  in  the  construction  of  the  switches  and  yard  of  the 
said  defendant,  and  in  the  laying  of  the  tracks  thereof, 
the  defendant  carelessly  and  negligently  *  *  *  put 
in  for  use  of  said  company  what  is  known  among  railroad 
operatives  as  a  switch  and  frog,  and  grossly,  carelessly,  and 
negligently  failed  to  protect  said  switch  and  frog  against 
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the  danger  of  their  employes  stepping  into  the  same  un- 
noticed," under  our  liberal  system  of  pleading,  may,  after 
verdict,  be  held  as  equivalent  to  an  allegation  that  it  was  the 
duty  of  the  defendant  to  block  the  frogs  and  switches  of 
its  yards  and  tracks,  and  that,  having  failed  to  do  so,  the 
use  of  the  frog  and  switch  was  unsafe  to  those  required  to 
use  them. 

As  to  the  third  assignment,  though  it  is  not  insisted 
upon  by  counsel,  in  their  brief,  I  will  say  that  having  held 
that  the  plaintiff  below  might  bring  her  action  in  this 
state,  for  the  alleged  injuries  and  death  of  her  husband  in 
another  state,  it  necessarily  follows  that  she  may  qualify 
herself  to  bring  such  action  by  taking  out  letters  of  ad- 
ministration in  this  state.  And,  again,  I  do  not  think 
that,  in  any  event,  her  appointment  as  administratrix  of 
the  deceased  could  be  attacked  collaterally. 

The  next  point  urged  by  the  plaintiff  in  error  is  that 
arising  under  the  16th  assignment,  that  'Hhe  verdict  is  not 
sustained  by  the  evidence." 

The  first  witness  on  the  trial  to  prove  the  cause  of  ac- 
tion, H.  D.  Maynard,  testified,  in  substance,  that  he  was 
engaged  generally  in  the  service  of  defendant ;  had  been 
employed  in  several  capacities  at  various  times,  such  as 
yard  master,  foreman,  fireman,  conductor,  and  switchman ; 
that  he  resides  at  Parsons,  Kansas,  and  resided  there  in 
April,  1886;  that  on  April  8,  1886,  he  was  foreman  of 
the  yard  engine;  that  there  were  two  yard  engines  then  at 
work  belonging  to  defendant;  witness  was  at  that  time 
engaged  in  night  work;  that  Lewis  and  Lynch  were  work- 
ing with  him,  and  McLaughlin  was  fireman;  witness's 
engine  was  on  the  east  side;  that  Lewis  (plaintiff's  dece- 
dent) was  with  witness  and  had  been  with  him  one  night 
and  up  to  half  past  10  or  11  o'clock  the  following  night; 
that  he  was  not  employed  by  witness's  authority,  but 
that  of  some  one  else,  and  was  working  with  witness  for 
the  Missouri  Pacific  Railroad  Company;   that  the  same 


JULY  TERM,  1888.  85& 

M.  P.  R.  R.  Co.  y.  Lewis. 

company  was  operating  the  yard  on  the  east  and  west 
sides  of  the  passenger  depot  at  Parsons ;  that  Kearney  was 
fireman  of  the  other  engine,  working  on  the  other  side  of 
the  yard;  that  about  11  p.m.,  April  8,  1886,  witness  was 
switching,  and  just  before  Lewis  was  injured  the  engine 
was  on  the  west  side  of  the  yard  attached  to  two  loaded 
cars ;  witness  was  around  there  to  weigh  the  cars  on  the 
scales  just  south  of  the  depot.  [The  witness  explained 
from  a  drawing  the  relative  position  of  his  engine  with  the 
two  box  cars,  and  his  own  position,  standing  immediately 
west  of  the  depot  and  in  front  of  the  waiting-room  door, 
that  Lewis  and  Lynch  wer^e  with  him,  pointing  out  on 
the  plat  where  the  unattached  car  stood.]  That  it  stood 
about  half  way  between  the  depot  and  the  eating  house  on 
the  main  track,  about  35  feet  from  here  down  to  there,  the 
points  specified  by  the  witness  to  the  jury. 

In  answer  to  question,  is  it  not  about  20  feet?  the  wit- 
ness said ''  he  did  not  know  exactly,  and  would  not  be  pos- 
itive as  to  the  distance." 

Q.  As  you  stood  at  the  point,  at  the  door  of  the  gen- 
tlemen's waiting  room,  what  order  did  you  give  as  to  oper- 
ating the  engine? 

A.     I  gave  a  signal  to  back  up,  north. 

Q.     What  did  you  do? 

A.  When  the  engine  started  to  come  out  of  there,  the 
two  helpers  started  down — Lewis  and  Lynch. 

Q.     Where  did  they  start  for? 

A.  Towards  the  detached  car  that  stood  on  the  main 
track.  I  stood  there  until  the  engine  had  almost  passed, 
then  stepped  down  behind  the  engine,  to  throw  the  switch^ 
so  it  could  back  down  on  to  the  scale,  which  is  immediately 
south  of  here. 

Q.  What  did  you  say  to  them  before  stepping  to  throw 
the  switch? 

A.  I  said,  "Boys,  we  will  couple  on  to  that  car,  and 
back  down  and  weigh  the  two  we  have  hold  of,  and  bring 
them  around  the  horn." 
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Q.  Explain  what  you  mean  by  ''bringing  aroand  the 
faorn?^' 

A.  It  is  bringing  them  up  north  around  the  depot  to 
the  cut-off^  and  back  down  on  the  east  side  to  place  them 
in  the  south  bound  train,  which  I  had  partly  made  up  on 
the  track  off  from  the  main,  in  the  city  yard,  back. 

Q.     After  you  threw  the  switch,  what  did  you  do? 

A.    I  didn't  throw  the  switch,  I  started  in  to  do  it. 

Q.     By  a  juryman.     This  is  a  split  switch,  is  it  not? 

A.     Yes. 

Q.  From  where  you  stepped  from  the  gentlemen's  wait- 
ing room,  could  you  see  Lewis? 

A.     After  I  stepped  from  the  engine? 

Q.     Yes? 

A.     No. 

Q.     Now  state  what  was  in  the  way? 

A.     The  engine  and  cars. 

Q.  As  the  engine  and  cars  moved  on  down  what  was 
die  next  thing  you  did? 

A.     After  I  stepped  off  behind  the  engine? 

Q.     Yes,  after  you  stepped  off  to  throw  the  switch? 

A.     I  heard  somebody  holler,  and  stepped  back. 

Q.     To  where? 

A.     Back  on  to  the  platform. 

Q.     On  what  platform — ^the  depot? 

A.     On  the  west  side  of  depot  platform. 

Q.     Had  the  train  passed  you  when  you  stepped  back? 

A.     It  had  gone  past  me  north,  yes. 

Q.  About  what  was  the  speed  of  the  train  as  it  passed 
north  ? 

A.     O,  it  was  going  about  a  mile  an  hour,  I  guess. 

Q.     That  is  what  you  call  very  slow,  is  it  not? 

A.     Yes. 

Q.  At  the  time  Lewis  commenced  to  work  with  yon, 
had  you  any  conversation  with  him  as  to  his  experience  as 
a  switchman? 
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A.  He  told  me  he  never  had  much  experience  in  the 
yards ;  that  was  when  he  came  to  work. 

Q.  What  kind  of  a  hand  did  he  make^  as  to  ability,  and 
to  do  the  work  you  wanted  him  to  do? 

A.  He  was  considered  a  pretty  good  man  alongside 
of  the  other  one;  he  was  a  better  man  than  the  other  one. 

Q.  During  the  night  before  that  he  worked  with  you, 
where  did  you  work,  generally? 

A.     We  worked  generally  on  the  east  side. 

Q.  When  he  said  to  you  that  he  had  not  had  much 
experience,  did  you  show  him  some  of  the  intricacies  of  the 
work? 

A.     Yes,  I  did. 

Q.  Had  he  done  any  work  on  the  west  side  prior  to 
this? 

A.  Not  to  my  knowledge.  I  oouldn^t  say  whether  he 
had,  or  not. 

Q.  During  the  night  before  had  you  a  pretty  steady 
night's  job? 

A.  We  had  not  done  much  the  night  before,  only  to 
let  trains  into  the  yard. 

Q.     You  had  not  done  much  at  making  up  trains? 

A.     No,  sir. 

Q.  Referring  back  to  the  time  you  stepped  on  the  plat- 
form, you  say  you  heard  some  one  holler  f 

A.     Yes,  sir. 

Q.  What  was  there  about  that  which  particularly  at- 
tracted attention? 

A.     I  thought  we  had  run  over  one  of  the  soldiers. 

Q.     Were  there  soldiers  there  at  the  time? 

A.     A  few. 

Q.  Were  there  any  soldiers  in  the  vicinity  of  your 
work? 

A.     They  were  all  over  the  engine. 

Q.     Do  you  mean  to  say  they  were  in  the  cab? 

A.     Yes,  sir,  and  up  on  the  boiler. 
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Q.     State  why  the  soldiers  were  in  the  cab? 

A.     It  was  on  account  of  the  strike,  I  suppose. 

Q.     To  keep  them  from  killing  the  engine? 

A.     That  was  the  intention,  I  believe. 

Q.  Tliere  was  no  violence  from  force,  was  there,  that 
night,  from  strikers? 

A.     None  that  I  saw. 

Q.  When  you  stepped  on  the  platform,  what  did  you 
Bee? 

A.     A  lot  of  soldiers  standing  there. 

Q.     Who  else  besides  the  soldiers? 

A.     I  saw  the  man  Lynch. 

Q.     What  was  he  doing  at  the  time? 

A.  He  hollered  a  couple  of  times,  and  swung  his 
lantern. 

Q.     Lynch  belonged  to  your  crew? 

A.     Yes,  sir. 

Q.     What  did  he  do  with  his  lantern  ? 

A.     He  was  swinging  it  round,  miscellaneously. 

Q.     Was  he  swinging  it  up  and  down? 

A.     He  was  swinging  it  in  every  direction. 

Q.     Now  you  may  .vtate  how  you  signal  at  night? 

A.     With  a  lantern? 

Q.  Yes,  what  does  a  signal  up  and  down  with  a  lantern 
mean? 

A.     It  meant  to  go  ahead  with  us  there  at  that  time? 

Q.  What  is  the  signal  when  the  lantern  is  swinging 
round  and  round? 

A.     To  back  up? 

Q.  When  the  signals  are  given  in  the  manner  you  have 
said  Lynch  gave  them,  what  does  that  indicate? 

A.  It  indicates  to  stop ;  they  generally  do,  until  they 
understand  what  they  want. 

Q.     Do  you  always  stop  on  a  mixed  signal? 

A.     Of  course  that  would  be  for  an  engineer  to  say. 

Q.     And  then  is  it  the  custom  and  rule? 
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A.  If  they  don't  understand  the  signal  they  don^t  move 
at  all. . 

Q.     Where  did  you  next  go  ? 

A.     I  went  and  picked  the  young  man  up. 

Q.  You  may  state  with  what  Lynch  and  Lewis  were 
provided  when  tliey  entered  your  service;  state  what  the 
company  furnished  them  to  work  with  that  night? 

A.  A  lamp  and  a  switch  key,  and  it  was  customary  at 
the  time  to  furnish  them  with  one  of  those  Bishop's  coup- 
lers, but  whether  they  had  one  at  the  time,  or  not,  I  could 
not  say. 

Q.  What  had  Lewis,  as  a  matter  of  fact,  if  you  know, 
when  he  started  back  to  the  unattached  car? 

A.     He  had  his  lantern. 

Q.     Was  it  lighted? 

A.     It  was. 

Q.     Was  it  a  dark  night,  or  otherwise? 

A.     I  don't  know,  it  was  about  the  average. 

Q.  Do  you  know  if  it  was  the  dark  of  the  moon,  or 
the  light? 

A.     I  could  not  say. 

Q.  What  other  light  was  there  that  you  were  using  in 
your  work? 

A.     We  had  some  switch  light. 

Q.     Where  was  it? 

A.     They  were  on  the  opposite  side  from  the  depot. 

Q.     Were  they  bright  or  dark? 

A.     Green  and  red. 

Q.  Do  they  emit  light  to  a  person  walking  along  with- 
out other  aid? 

A.     No,  sir. 

Q.     They  do  not  intend  to  emit  light? 

A.     No,  sir. 

Q.     Had  your  engine  a  head-light  or  not? 

A.     Yes,  sir. 

Q.     Was  it  lighted? 
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A.     Yes,  sir. 

Q.     Did  you  notice  any  other  lights  about  the  depot? 

A.  There  was  some  depot  lights  hanging  upon  the  side 
of  the  wall. 

Q.     Do  they,  give  light  to  the  track,  or  not? 

A.     They  do  somewiiat,  right  there. 

Q.  Would  they  give  light  down  on  the  track,  or  is  it 
dark  there? 

A.  I  don't  know  whether  they  would  show  any  light 
where  he  was  or  not. 

The  plaintiflF  offered  an  almanac  of  1886  showing  that 
the  moon  set  at  10:51  on  that  night  Examination 
resumed. 

Q.  When  you  arrived  where  Lewis  was  lying,  what 
did  you  see? 

A.  I  saw  Lewis,  with  his  lantern  beside  him,  not 
lighted. 

Q.  How  was  he  fixed,  which  direction  from  the  front 
door  of  the  passenger  depot  did  you  find  him? 

A.  From  the  west  waiting  room  of  the  passenger  de- 
pot I  found  him  south,  probably  75  or  100  feet. 

Q.     About  opposite  the  end  of  what  building? 

A.  It  was  almost  opposite  the  dining  hall  and  lunch 
counter. 

Q.  How  far  north  did  you  find  him  from  where  the 
south  end  of  the  unattached  car  stood  when  he  went  to> 
couple  it? 

A.  In  the  neighborhood  of  5  or  6  feet  from  where  the 
car  stood  to  where  he  lay. 

Q.     It  may  have  been  a  little  more? 

A.     I  cannot  say  positively. 

Q.     In  what  position  did  he  lay? 

A.  On  his  face,  his  left  shoulder  under  or  against  the 
wheel,  that  is  the  north  wheel  on  the  south  pair  of  tracks 
of  the  car. 

Q.     Was  that  between  the  platform  and  the  inside  rail? 
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A.  He  laid  right  on  the  two  rails,  his  head  outside  of 
the  rail  next  to  the  platform. 

Q.     How  about  most  of  his  body? 

A.     Most  all  of  his  body  was  under  the  car. 

Q.     Did  the  car  pass  over  his  1^? 

A.  I  could  not  say,  I  did  not  see  the  car  pass  over 
them. 

Q.     State  where  his  right  foot  was? 

A.  The  right  foot  was  drawn  down  between  the  ball 
of  the  rail. 

Q.     Which  rail? 

A.  The  two  rails  there;  it  is  a  split  switch,  right  in 
tlie  heel  of  the  split  switch. 

Q.     Was  his  shoe  on,  or  off. 

A.     Off. 

Q.     Did  you  see  his  shoe? 

A.     I  did,  off  his  foot. 

Q.     What  was  the  appearance,  injured  or  otherwise? 

A.  The  counter  of  the  shoe  was  mashed  in,  the  heel  was 
mashed  in  and  broken  down. 

Q,  Where  did  you  find  the  shoe  with  reference  to  his 
right  foot? 

A.  It  lay  about  2  feet  from  his  foot,  two  feet  south 
from  his  foot,  in  the  direction  from  which  he  came. 

Q.  Do  you  know  the  width  of  the  two  rails  at  that 
point? 

A.     Seven  inches  in  the  clear. 

Q.     State  what  you  did? 

A,  I  got  down  there  to  take  him  out  from  under  the 
car,  and  found  his  right  hand  doubled  up  under  his  body, 
his  left  drawn  down  between,  and  dragged  into,  the  parts  of 
the  switch,  by  the  wheels,  I  suppose,  as  it  was  crushed  some. 

Q.  Where  did  the  trucks  stand  at  the  time  you  got 
down  there? 

A.     The  north  pair  of  wheels  on  the  south  truck  was 
resting  right  against  his  left  shoulder. 
55 
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Q.  Which  one  of  these  wheels,  the  farthest  north  or 
south? 

A.     The  north  wheel  rested  against  his  left  shoulder. 

Q.  And  where  was  his  foot  in  reference  to  the  other 
wheel — was  it  the  other  way? 

A.     Down  in  behind,  to  the  south. 

Q.  Then  his  feet  were  to  the  south,  and  his  head  to  the 
north? 

A.     One  was  to  the  south,  the  other  to  the  west. 

Q.     How  was  that  foot  fixed  that  was  to  the  west  ? 

A.     Lying  right  there  in  the  middle  of  the  track. 

Q.     Was  the  leg  whole,  or  broken? 

A.     I  think  it  was  broken,  but  am  not  positve. 

Q.     How  did  you  find  the  cars,  coupled  or  uncoupled? 

A.     Coupled  together,  as  I  intended  to  have  them. 

Q.     How  did  you  remove  the  cars  from  his  body  ? 

A.  I  cut  the  car  off  just  coupled  and  backed  the  two 
that  the  engine  had  hold  of. 

Q.     Did  you  with  the  engine,  or  otherwise? 

A.  With  the  engine;  he  still  lay  there,  alive  and  con- 
scious, spoke  to  me  by  name,  and  asked  me  to  take  the  car 
off  of  him ;  I  took  him  out  of  there,  had  to  work  a  few 
minutes  to  get  him  out,  put  him  on  a  stretcher,  and  took 
him  to  the  gentlemen's  waiting  room  a  few  minutes  only, 
till  the  company's  physician  came,  when  he  was  moved 
to  his  boarding  house. 

Q.     Was  he  still  conscious  when  you  moved  him? 

A.  I  couldn't  say ;  I  stayed  as  long  as  I  could,  close 
on  to  the  midnight  passenger  train.  My  other  man  left 
me  alone,  and  I  had  to  1  ave  him  to  the  doctor  and  the  sol- 
diers. He  talked  a  little  and  left  a  message  to  his  wife. 
I  never  saw^  him  again,  and  he  died  the  next  morning. 

Q.  As  I  understand,  the  car  that  stood  over  him  was 
one  of  the  loaded  cars? 

A.  It  was  a  merchandise  car  that  I  was  putting  into 
the  train. 
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Q.     It  was  not  the  car  you  went  north  to  get? 

A.  It  was  the  car  I  was  moving  on  to  couple  at  that 
time — the  c^r  that  stood  out  there  at  the  time. 

Q.  How  did  you  get  the  car  from  his  body,  with  the 
-engine? 

A.  No,  sir ;  I  picked  him  out  the  best  I  could,  his  arm 
fii'st,  without  moving  the  car,  and  then  had  to  move  the 
car  by  hand  to  get  his  leg  out,  and  then  pushed  the  car 
away,  and  got  him  off. 

On  cross-examination  by  defendants  attorney: 

Q.  How  far  was  Lewis  found  from  the  frog  of  that 
switch? 

A.     About  20  feet. 

Q.  Then  he  was  not  in  any  manner  injured  by  the 
frog? 

A.     No,  sir. 

Q.  The  switch  there  was  in  the  same  condition  as  the 
switches  throughout  that  yard,  and,  so  far  as  you  know,  in 
perfect  order  and  condition? 

A.     Yes,  sir. 

Q.  By  plaintiff's  counsel.  State  whether  the  switch 
there  was  blocked  or  not? 

A.     No,  sir. 

Q.  Where  his  foot  was,  about  how  far  apart  were  the 
rails. 

A.  Right  where  he  was  caught,  and  was  when  I  found 
him  was  about  7  or  8  inches. 

Q.     By  plaintiff's  counsel.     How  deep  was  it? 

A.     The  depth  of  a  rail,  about  6  inches. 

Q.  The  track  there  was  surfaced  up  with  cinders, 
smooth  and  level,  so  that  persons  walking  through  the 
yard  on  duty  would  necessarily  see  what  kind  of  switches 
there  were? 

A.     Yes,  sir. 

Q.     Was.  it  a  part  of  his  duty  to  throw  those  switches? 

■A.     Yes,  sir. 
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Q.  Do  you  know  of  his  haviog  done  so  during  the 
time  he  was  there? 

A.  He  thro  wed  the  same  kind  of  switches,  made  and 
protected  the  same  way,  down  on  the  other  side. 

The  witness  also  testified  in  reply  to : 

Q.  How  long  have  you  been  in  railroac^  business,  and 
have  worked  where? 

A.  Ten  or  twelve  years,  at  Sedalia,  Mo.,  and  Parsons, 
Kansas. 

Q.  Did  you  ever  know  of  switches  of  this  kind  being 
blocked? 

A.     I  never  saw  any  of  them  blocked  yet. 

Q.     Is  it  practicable  to  block  them? 

A.     It  never  has  been,  to  my  knowledge. 

Q.  State  whether  the  working  of  the  switch  has  an 
effect  on  the  block. 

A.  Yes,  sir,  the  points  are  right  the  reverse  on  a  split 
switch  from  a  stub  switch,  and  putting  a  block  in  behind 
it  and  throwing  the  switch  around  would  make  a  crack  in 
there.         *         *         *         * 

Q.  State,  from  your  examination  there,  how  this  man 
was  caught,  if  you  can  ? 

A.  It  was  my  opinion  that  he  stepped  in  to  make  the 
coupling,  made  it  all  right,  and  in  stepping  out  the  brake 
beam  caught  his  heel,  and  threw  him  down. 

Q.  At  the  near  end  of  each  of  these  cars  is  a  brake 
beam  that  hangs  down  to  within  how  far  to  the  rail? 

A.     Five  or  six  inches. 

Q.     That  beam  swings  loose  there? 

A.    Yes,  sir. 

Q.  How  far  did  this  car  drag  him  from  where  he  fell 
to  where  you  found  him? 

A.  Not  to  exceed  six  feet,  I  don't  know  as  it  was  that 
far. 

Q.     His  head  was  in  what  direction? 

A.     To  the  north. 
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Q.     Was  that  the  way  the  train  backed  ? 

A.  I  had  hold  of  the  cars  on  the  front,  north  end  of 
my  engine. 

J.  A.  Kearney,  on  the  part  of  the  plaintiff,  corroborated 
the  previous  testimony. 

The  deposition  of  N.  C.  Brigham,  on  the  part  of  the 
plaintiff,  staled  that  he  was  a  oorporal  of  the  Kansas  Na- 
tional Guard ;  that  at  the  time  of  the  accident  he  was 
standing  twelve  to  fifteen  feet  from  the  deceased,  watch- 
ing him.  Witney  showed  his  position,  and  that  of  de- 
ceased, on  the  plat ;  that  the  engine  and  cars  backed  up  to 
be  coupled ;  that  Lewis  went  in  to  couple  them,  the  cars 
backed  up  against  him,  pulled  him  down  under  the  wheels, 
the  trucks  and  the  engine  ran  over  him,  and  the  brake- 
man  standing  there  gave  the  signal  to  the  engineer,  and  he 
pulled  forward  again,  the  trucks  of  the  car  coupled  on  to 
run  over  him,  then  they  backed  again,  and  run  one  pair 
of  trucks  of  the  car  coupled  on  top  of  him,  and  the  train 
stopped.  They  uncoupled  the  cars,  pulled  them  away,  and 
then  run  the  car  off  his  body  by  hand,  picked  him  up,  laid 
him  on  the  platform,  got  a  stretcher,  and  took  him  into 
the  depot. 

I  quote  from  his  further  examination : 

Q.  State  the  part  of  the  car  that  struck  him,  if  you 
<!an? 

A.     As  near  as  I  saw  I  suppose  it  was  the  brake  beam. 

Q.     What  part  of  his  body  did  it  strike? 

A.     Struck  him  on  the  leg  below  the  knee. 

Q.     In  what  position  was  he  standing? 

A.  With  his  back  towards  the  cars  attached  to  the 
engine. 

Q.     What  next  after  that? 

A.  When  it  caught  him,  it  kind  of  twisted  him  down, 
right  on  the  track,  then  the  trucks  passed  over  him. 

Q.  What  particular  part  of  his  body  did  the  tifuck 
strike? 
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A.     It  looked  as  though  it  was  right  across  his  hips. 
Q.     After  beiug  struck,  how  far  was  he  carried  along 
before  he  fell  ? 

A.     He  was  not  carried  any  distance  at  all,  just  pulled 

him  right  down. 

****** 

Q.  What  light,  if  any,  had  Lewis,  and  what  became 
of  it? 

A.     I  do  not  remember  of  seeing  any  lantern. 

The  depositions  of  Leroy  Robinson  and  H.  F.  De  Wolf 
were  also  read  in  evidence  on  the  trial.  They  were  mem- 
bers of  the  Kansas  National  Guard,  and  were  present  at 
the  occurrence  of  the  accident.  Their  positions  were 
about  the  same  as  that  of  the  deponent  Brigham,  and  their 
testimony  corroborates  his  in  all  material  evidence,  except 
that  Robinson  stated  deceased  had  a  lighted  lantern  in  his 
hand  when  he  went  in  to  couple  the  cars,  that  his  lantern 
went  out,  and  he  hallooed,  and  went  down,  immediately, 
upon  the'  car  striking  him. 

The  petition  alleges  negligence  in  having  the  switches 
and  frogs  of  tracks  and  side  tracks  unblocked,  by  which 
deceased,  whose  duty  it  was  to  couple  cars,  in  attempting  to 
make  a  coupling  of  cars  standing  immediately  over  one  of 
the  unprotected  frogs,  stepped  one  foot  between  the  rails  of 
the  track,  near  the  frog  and  switch,  which  became  fast,  so 
that  he  was  unable  to  extricate  it,  etc. 

The  evidence  fails  to  establish  these  all^ations  in  two 
important  respects. 

It  is  held  in  this  opinion,  substantially,  that,  under  the 
present  system  of  pleading,  an  allegation  that  the  defendant^ 
in  constructing  its  railroad,  negligently  failed  to  protect 
its  switches  and  frogs  by  blocks,  might  be  construed  equiv- 
alent to  an  allegation  of  negligence  on  the  part  of  the  rail- 
road company  to  construct  and  operate  its  road  without 
protecting  its  frogs  and  switches  in  that  manner. 

This,  I  think,  is  justified  by  the  spirit  and  meaning  of 
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thp  code,  but  there  is  no  principle  nor  practice  which  would 
justify  us  in  dispensing  with  proof  of  facts  from  which  a 
court  or  jury  might  infer  that  such  failure  to  block  the 
switches  and  frogs  is  negligence.     Evidence  of  those  of 
practical  knowledge,  that  unprotected  frogs  and  switches 
are  inherently  unsafe  and  dangerous,  when  prudently  and 
carefully  worked  and  managed,  and  that  blocking  them 
materially  lessens  the  danger  of  their  use  and  management, 
and    that  such   safeguard   was   generally  recognized    by 
those  engaged  in  operating  railroads,  by  the  use  of  such 
improvement,  would  tend  to  establish  the  allegation  that 
the  continued  and  persistent  use  of  unprotected  switches 
by  a  railroad  corporation  is  negligence  on  its  part.      It 
is  quite  possible  that  such  all^ation  may  be  proved  in 
some  other  way,  but,  if  so,  our  attention  has  not  been 
called  to  it.     It  is  scarcely  necessary  to  say  that  no  evi- 
dence of  the  above  character  appears  in  the  record.     The 
only  evidence  looking  to  it  is  that  the  frogs  and  switches 
of  the  defendant's  railroad  were  unblocked.     In  this  im- 
portant particular,  then,  the  evidence  fails  to  sustain  the 
verdict;  and  if  the  defendant  is  not  shown  to  have  been 
guilty  of  negligence  in  failing  to   block  its  frogs  and 
switches,  it  is  not  possible  for  the  plaintiff  to  maintain  her 
action  under  the  pleadings,  for  this  is  the  sole  allegation 
of  negligence  contained  in  her  petition. 

As  there  must  be  a  new  trial,  is  is  not  deemed  advisable 
to  examine  the  other  errors  assigned  and  discussed  by 
counsel,  or  to  further  comment  on  the  evidence. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  to  that  court  for  further  proceedings  in 
accordance  with  law. 

Reversed  and  remanded. 

The  other  judges  concur. 
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2.  Evidence,  Held,  1*0  sustain  finding  of  adverse  possession 

set  up  by  defendant  and  his  grantors.     Hardy  v.  Biddle,,.,  670 

3.  If  statute  of  limitations  began  to  run  during  the  life- 
time of  parent,  his  death  and  the  minority  of  children  will 
not  arrest  it.     Id 670 

Affidavit. 

Signed  in  name  of  principals,  ^*  per  agent,''  Held,  Sufficient. 
Hershiser  V.  Delone  <&  Co 380 

Alteration. 

Of  chattel  mortgage,  in  case  stated.  Held,  Not  binding  on 
mortgagor.      Ward  v.  Watson 502 

Appeal. 

1.  From  award  of  damages  for  right  of  way  for  railroad; 

rule  as  to  costs.     B,  A,  M,  B.  B.  Co.  v.  Spere 12& 

A.dtN.  B.  B.  Co.  V.  Plant 127 

2.  An  appeal  by  principal,  in  an  action  on  promissory  note 
against  him  and  sureties,  as  joint  makers  thereof,  brings 
the  case  before  the  appeUate  court  as  to  all  the  defendants, 
and  the  court  has  jurisdiction  to  render  judgment  against 

all  the  defendants.     Wilcox  v.  Bahen 368 

3.  From  order  allowing  liquor  license  is  in  no  sense  a  pro- 
ceeding in  error,  but  an  appeal  requiring  a  decision  upon 
the  merits  of  the  case.     State,  ex  ret.  Horn,  v.  Bonsfield 518 

4.  Dismissal  of  appeal  from  the  decision  of  a  connty  board 
upon  a  claim  presented  to  it,  Hdd,  To  be  a  fiuAl  dispoai- 
tionof  the  ease.     Id 536 


INDEX.  875 

5.  If  appellant  from  jnstioe  of  peace  fail  to  perfect  appeal, 
and  appellee  do  ao  and  obtain  judgment,  appellant  desii- 
ing  to  vacate  same  must  apply  to  district  court  and  for 
leave  to  ansifver.  Aliter  he  cannot  allege  error  in  the  fail- 
ure to  try  the  cause.     Slaven  v.  HeUman 646 

Apportionment— Legislative. 

Act  of  1887  apportioning  the  state  into  legislative  districts  is 
valid  except  as  to  Sarpy  county,  vrhich  will  retain  its  rep- 
resentation under  the  act  of  1881.  State,  ex  rel.  Singleton, 
V.  VanDuyn 58d 

Appropriation. 

Act  of  1887,  for  sale  of  unsold  lots  and  lands  in  the  city  of 
Lincoln,  examined,  and  ffeld^  To  have  made  an  absolute 
appropriation  to  the  extent  of  the  proceeds  of  sale.  State 
V.  liahcock 787 

Arbitration. 

Award  will  not  be  set  aside  because  arbitrators  find  facts  sep- 
arately from  the  conclusions  of  law.  Weetover  v.  Arm- 
strong 391 

Assignment  for  Creditors.    See  Fbaud. 

Attachment. 

1.  Garnishment  in  case  stated;  plaintiffs  in  garnishment, 
Heldf  To  have  an  equitable  lien  on  property  in  possession 
of  garnishees  for  the  amount  of  their  respective  claims. 
Seed  V.  Fletcher. 435 

2.  Plaintiffs  in  garnishment,  Held,  Not  to  have  lost  their 
rights  to  the  sale  of  said  property  by  laches.    Id 436 

3.  Injunction  lies  at  suit  of  attaching  creditors  to  restrain 
other  creditors  from  levying  on  property  of  debtor  in  hands 

of  garnishee.     Northfteld  Knife  Co.  v.  Shapleigh 635 

4.  Where  a  county  judge  grants  an  attachment  on  a  debt 
not  due,  and  signs  the  order  officiaUy,  it  will  be  presumed 
that  he  is  judge  of  the  county  where  the  order  was  made, 
and  that  the  judge  of  the  district  court  was  absent  from 
such  county.     Reed,  Jones  dt  Co,  v.  Bagley 'Xi2 

5.  Affiant  in  attachment,  for  debt  not  due,  not  required  to 
swear  that  he  is  the  plaintiff,  his  agent,  or  attorney.    Id...  332 

6.  Causes  set  forth  in  affidavit,  in  case  stated,  Held,  Suffi- 
cient to  authorize  issuing  of  writ.     Peru  Plow  dt  Wheel  Co. 

V.  Benedict 340 

7.  Mere  inability  of  debtor  to  pfiy  his  debts,  not  ground  for. 

Id 340 

8.  In  case  stated.  Held,  That  an  order  discharging  attach- 
ment was  not  erroneous.     Id 340 
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9.  Does  not  lie  in  action  for  tort;  affidavit  mnst  show  debt 
or  demand  arising  upon  contract;  wliere  promise  is  im- 
pliM,  either  from  a  breach  of  duty  or  from  the  undertak- 
ing of  defendant,  attachment  will  lie.     Hart  v.  Barnes 782 

10.  Affidavit  mnst  show  nature  of  claim;  if  not  fnllyset 
forth  reference  may  be  had  to  petition.    Id 782 

11.  Issued  upon  ground  that  debt  was  fraudulently  con- 
tracted; evidence  examined  and  attachment  discharged. 
Warren  v.  Baraby ^  811 

Attorney. 

1.  Argument  in  cases  of  bastardy.     Ingram  v.  State ^    34 

2.  Prosecuting  attorney  endeavoring  to  dissuade  witnesses 
from  testifying,  Held,  Guilty  of  misconduct.  Qandy  «. 
Stale 717 

3.  Has  lien  for  general  balance  of  compensation  upon  money 
in  his  hands  belonging  to  client;  until  lien  discharged  at- 
torney not  liable  to  prosecution  for  embezzlement.  Van 
Eitenv.  State 734 

Bastardy. 

1.  County  judge  has  jurisdiction  to  hear  proceedings.  In- 
gram v.  State 33 

2.  Prosecution  properly  commenced  in  county  where  mother 
resides  though  child  was  bom  in  another  county.    Id 33 

3.  Where  attorney  conducting  prosecution  told  prosecutrix 
to  turn  face  of  child  so  that  jury  could  observe  it,  and 
which  upon  objection  court  held  improper,  Held^  That  no 
error  could  be  assigned  in  favor  of  plaintiff  in  error.    Id...    33 

4.  Where  defendant  does  not  take  stand  as  a  witness  and 
deny  the  charge,  attorney  in  argament  may  refer  to  such 
want  of  denial  on  part  of  the  accused.    Id 33 

5.  Proceeding,  where  putative  father  is  imprisoned,  will 
not  be  reviewed  on  application  for  writ  of  habeas  corpus. 

Ex  parte  Donahue t 66 

6.  Statute  providing  for  imprisonment  of  father,  without 
remedy  for  his  discharge  other  than  security  for  compli- 
ance with  the  order  of  the  court,  is  constitutional.  Ex 
parte  Donahue 66 

7.  Action  not  brought  until  aiter  four  years  from  birth  of 
child,  where  evidence  shows  the  party  accused  to  be  the 
father  and  claims  of  mother  made  at  first  opportunity, 
etc,  not  barred.     Denham  v.  Watson «.  779 

8.  Delay  in  instituting  proceedings;  prior  expenses  not  al- 
lowed.    Id 779 

Bankruptcy. 

Upon  adjudication  of  bankruptcy,  etc,  estate  of  bankrupt 
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passes  to  and  becomes  vested  in  assignee.  Where  record 
shows  discharge  of  bankrupt  presumption  is  that  officers 
performed  their  duty  and  executed  assignment,  ffale  v, 
ChrxBiy 746 

Bill  of  Exceptions. 

1.  Evidence  at  trial  and  newly  discovered  evidence  must 
be  set  out,  where  petition  for  new  trial  is  filed  after  term. 

O.,  N.  &  B.  H.  R.  B.  Co.  V.  O'Donnai 763 

2.  Where  time  to  prepare  bill  is  extended,  not  necessary  to 
preserve  the  evidence  on  which  such  extension  was 
granted;  nor  is  euch  order  subject  to  review;  provisions  of 
code  liberally  construed.     Oreenwood  v.  Cobbey 646 

3.  Evidence  in  case  stated  considered  by  the  court,  although 
same  was  not  preserved  by  bill  of  exceptions  by  the  reieree 
before  whom  case  was  tried.     Oibaonv,  Qibson 394 

Bill  of  Peace. 

Lies  only  where  one  claims  or  defends  against  many,  or 
many  claim  or  defend  against  one,  except  in  certain  cases, 
where  the  right  had  been  satisfaclorily  established  at  law. 
Kinkaid  v,  HiaU 563 

Bona  Fide  Purchaser. 

Kights  of,  in  case  stated.    EigginhoUom  v,  Benson  461 

Bonds— Municipal. 

Assessed  valuation  at  the  time  of  the  election  determines  the 
amount  of  bonds  that  may  be  issued.  State,  ex  rel.  Sutton, 
V.  Babcock 640 

Bonds —Statu  tor  y. 

In  action  of  forcible  entry  and  detainer,  bond  on  appeal,  in 
proper  form,  signed  by  at  least  two  sureties,  it  is  the  duty 
of  justice  of  peace  to  approve  the  same.    State  v.  Clark...,  318 

Bridges.    See  Roads. 

Building  Contract. 

Where  answer  of  sureties  upon  bond  to  secure  the  fnlfillment 
of  building  contract  contains  general  denial,  it  devolves 
upon  plaintiff:!}  to  prove  that  labor  and  material  furnished 
to  complete  building  were  within  terms  of  contract,  and 
necessary  to  its  fulfillment.    Plummer  v.  Shellhom 532 

Burglary. 

Where  preliminary  examination  was  held  upon  a  complaint 
charging  the  crime  of  burglary  with  intent  to  steal,  and 
inforuiation  filed  charges  the  same  ofiense,  but  with  intent 
to  commit  a  rape,  it  was  Held,  That  the  same  crime,  to-wit. 
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burglary,  was  described,  both  in  the  complaint  and  in  the 
iDformatioD.     Alderman  v.  State ^ 97 

Cities  and  Villages. 

Where  real  estate  is  subdivided  and  platted  into  city  or  vil- 
lage lots,  the  plat  thereof,  beiuj;  duly  filed  vvith  the  county 
clerk,  and  recorded  by  him,  becomes  an  instrument  in 
which  the  public,  as  well  as  the  proprietor,  is  interested, 
and  it  should  remain  in  the  possession  of  county  clerk,  as 
the  proper  custodian  thereof.  Lincoln  Land  Co.  t\  Ackers 
man 46 

Clerk— County. 

Is  proper  custodian  of  plat  of  city  or  village.  Lincoln  Land 
Co.  V.  Ackerman 46 

Commissions. 

1.  Upon  facts  proved,  Held,  That  plaintiff  had  failed  to  pro- 
cure purchaser  and  was  not  entitled  to  commission.  Slo- 
man  v,  Bodwell 790 

2.  lu  case  stated,  verdict  in  favor  of  defendant  sustained. 
Sherwin  v.  O^  Connor 603 

Confirmation.    See  .Tudicial  Sale. 

Constitutional  Law. 

1.  Mechanic's  lien  law,  HM^  Constitutional.  Colpdzer  v. 
Trinity  Church 113 

2.  The  bastardy  statute  providing  assessment  and  imprison- 
ment of  the  father  is  constitutional  without  remedy  for  the 
discharge  of  the  lather  other  than  security  for  the  compli- 
ance with  the  order  of  the  court.     Ex  parte  Donahue 66 

3.  Power  of  railroads  to  lease  and  consolidate  stated.     State 

V,  A.  d'N.  R.  R.  Co 143 

4.  Legislature  cannot  deprive  the  population  of  a  county  of 
representation  in  the  legislature.  Therefore  where  in  an 
apportionment  act  a  county  is  omitted,  it  will  retain  its 
representation  under  the  preceding  act.  State^  ex  rel,  Sin^ 
gleton,  V.  Van  Day n 586 

5.  Appropriation  by  legislature  in  case  stated.  Stale,  ex  reL 
Lanham,  v.  Bahcock 787 

Contract  against  Public  Policy.    See  Estoppel. 

Contract. 

1.  The  contract  set  out  in  the  case  examined,  and  Held, 
That  time  was  not  of  its  essence.     WUlard  v.  Foster 205 

2.  The  notice  set  out  in  the  pleading  and  evidence,  Held^ 
Not  to  apply  to  the  defendant  or  to  the  class  of  purchasers 

to  which  he  belonged.     Id 205 


INDEX.  879 

3.  Iq  acttioQ  for  specific  performance,  Heldy  Tha  time,  was 
not  of  the  essence  of  the  contract,  and  that  plaintiff  bad 
not  been  guilty  of  gross  negligence  in  making  payment. 
Langan  v.  Thummel 265 

4.  Reformation  of  contract  by  court  of  equity;  rights  of 
parties  measnred  by  contract  as  reformed;  case  stated  and 
plaintiff,  Held,  To  be  entitled  to  a  repayment  of  taxes 

.with  lawfal  interest.     Hale  v.  Young 464 

5.  Where  in  a  sale  of  real  estate  a  part  included  in  the 
contract  of  sale  was  certain  tracts  of  land  upon  which 
plaintiff  held  a  lease  from  the  state,  under  facts  stated,  it 
was  Held  J  That  he  was  entitled  to  compensation  for  neces- 
sary improvements,  permanent  in  their  nature,  but  not  for 
temporary  and  movable  improvements.     Id 465 

6.  In  a  contract  where  A  agrees  to  pay  B  certain  wages  by 
the  year,  but  one  action  can  be  maintained  thereon;  if 
plaintiff  bring  action  for  a  part  of  the  term  and  recover 
Judgment,  defendant  may  plead  same  in  bar  to  another 
action  founded  on  same  contract.    Kahn  v,  Kahn 709 

7.  Breach  of  contract  defined.    Hart  v.  Barnes 762 

Conversion. 

In  an  action  for  conversion  of  certain  lumber,  Held^  That  a 
former  judgment  brought  to  recover  the  value  of  the  lum- 
ber on  an  alleged  contract  of  purchase,  in  which  plaintiff 
failed  to  recover,  was  not  a  bar.     Qayer  v.  Parker  <&  Son...  643 

Corporations. 

The  powers  of  a  corporation  organized  under  legislative  stat- 
utes are  such,  and  such  only,  as  the  statutes  confer.  The 
charter  of  a  corporation  is  the  measure  of  its  powers,  and 
the  enumeration  of  those  powers  implies  the  exclusion  of 
all  others.     State  v.  A.  dk  N,  B.  B.  Co 144 

Corporations— Municipal. 

Assessed  valuation  at  the  time  of  election  determines  the 
amount  of  bonds  that  may  be  issued.  StatCt  ex  rel.  Sutton^ 
V,  Babeock 640 

Costs. 

1.  On  appeal  from  award  of  damages  for  right  of  way  for  • 
railroad.     B.  <&  M,  B.  B.  Co.  v.  Spere 125 

2.  On  appeal  from  award  of  damages  for  right  of  way  for 
railroad.     A.  <fe  N.  B,  B.  Co.  v.  Plant 127 

3.  Where  plaintiff  brings  action  to  reform  a  contract,  which 
is  resisted  by  defendant,  and  defendant  files  cross-petition, 
seeking  reformation  of  contract  in  another  particular, 
which  is  resisted  by  plaintiff,  and  both  parties  are  success- 
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fnl  in  procnring  the  reformation  asked,  it  was  Hddf  That 
nnder  the  pecaliar  circumstances  of  the  case  the  costs  of 
the  suit  should  be  equally  divided,  and  oue-half  taxed  to 

each  party.     Hale  v.  Young 405 

Counties* 

1.  Relocation  of  county  seat;  alteration  of  returns  of  elec- 
tion during  transmittal  to  canvassing  board;  mandamus 
does  not  lie  to  compel  board  to  canvass  such  return.    State 

V.  Kavanagh 50G 

2.  Erection  of  new  county  from  old  county;  method  of 
procedure;  dutyof  county  board  where  more  than  one  new 
county  is  sought  to  be  erected;  propositions  may  be  sepa- 
rately submitted  at  the  same  election.     State  v.  Nctcman..,    40 

3.  Authority  of  county  board  to  equalize  assessment  of 
property  made  by  town  board,  without  complaint  in  writ- 
ing.    Grand  Prairie  Township  V.  Schure 354 

4.  County  boards  have  power  to  designate  newspaper  in 
which  treasurer  shall  give  notice  of  sale  of  real  estate  for 
unpaid  taxes.     Statev,  Dixon  County 106 

6.  Mandamus  does  not  lie  to  compel  county  board  to  let 
contract  for  printing  delinquent  tax  list  to  lowest  bidder. 
Id 106 

6.  Publishing  proceedings  of  board;  limitation  on  power 

of  board.    Id 106 

7.  Forfeited  recognizance;  money  belongs  to  county  where 
accused  was  recognized  to  appear.    State  v.  Speice 386 

8.  Bi  idges  in  counties  under  township  organization  prior  to 
1887  were  properly  erected  by  the  respective  towns.  Whit- 
conUf  V.  Reed 50 

0.  Cause  of  action  arising  under  Sec.  71,  Gen.  Stat.,  924, 
Held^  To  be  a  claim  against  a  county,  and  no  action  can 
be  maintained  thereon  other  than  by  presenting  the  same 
to  the  county  board  for  audit  and  allowance,  and  if  re- 
jected taking  an  appeal  to  the  district  court;  judgment  of 
county  board  final  unless  appealed  from.  Michardson 
County  V.  Hull 536 

Court— County. 

1.  County  judge  has  jurisdiction  to  hear  cases  of  bastardy. 
Ingtam  v.  State 33 

2.  Judgment,  in  form  stated  in  opinion,  Held,  Good.   Blaek 

V.  Cahon 248 

3.  Presumption  that  county  judge  signing  an  order  of  attach- 
ment on  debt  not  due,  was  judge  of  the  county  where  the 
order  was  made.     Reedy  Jonea  dt  Co.  v.  Bagley 332 

4.  Has  authority  to  amend  docket  entry  in  term  cases. 
Grimes  v.  Grusjean 700 
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Court— Supreme. 

1.  Jarisdiction  acquired  only  by  the  issuance  and  service  of 
summons  in  error  or  general  appearance  of  defendant  in 
error.     Wiley  v,  Neal 141 

2.  Service  of  summons  in  error  upon  attorney  of  record  in 
court  below  sufficient  to  give  court  jurisdiction,  although 
attorney  may  not  appear  in  the  supreme  court.  Kinney  v. 
Hickox 168 

3.  Transcript  should  only  contain  such  portion  of  the  record 
below  as  is  necessary  to  a  correct  understanding  of  the  case. 
Hilton  V.  Baehman .' 490 

4.  Finding  and  judgment  of  district  court  will  not  be  re- 
versed on  the  ground  that  judgment  is  not  sustained  by 
the  evidence,  where  the  evidence  is  conflicting.  Witter  v, 
Hoaven&Son 605 

5.  To  obtain  review  of  the  action  of  a  trial  court  in  reject> 
ing  an  affidavit  offered  in  evidence,  the  party  aggrieved 
must  have  made  a  motion  for  a  new  trial  in  that  court. 
Durham  v.  Courinay 627 

6.  Where  answer  fails  tb  constitute  a  defense  to  the  action, 
but  no  objection  was  made  thereto  in  the  court  below, 
nor  error  on  that  ground  assigned  in  the  supreme  court, 
the  question  will  not  be  considered.     Id 627 

7.  The  proceedings  in  this  case  in  the  court  below  were  de- 
cidedly mixed,  and  the  same  was  reversed,  and  the  cause 
remanded,  with  leave  to  the  parties  to  replead  if  they  elect 
to  do  so,  and  for  a  trial  on  the  merits.  LancciHer  County 
Bank  v,  Gregory 656 

Creditor's  Bill. 

1.  Finding  of  district  court  that  purchase  price  of  property 
in  controversy  was  not  paid  by  judgment  debtor,  Held^ 
Sustained  by  evidence.     Callahan  v.  Powers 731 

2.  Facts  stated  and  cause  of  action.  Held,  Barred  by  statute 

of  limitations.     Helltnanv,  Davis, 793 

Criminal  Law. 

1.  In  prosecution  upon  an  information  charging  a  felony, 
the  district  court,  after  information  filed,  will  not,  upon 
motion  to  quash,  inquire  into  form  and  validity  of  com- 
plaint upon  which  preliminary  examination  before  magis- 
trate was  had,  the  crime  alleged  being  the  same.  Alder' 
man  v.  State 97 

2.  Where  indictment  is  returned  by  a  grand  jury,  which, 
upon  motion  t4>  quash,  is  found  to  be  defective,  it  is  not 
error  for  the  district  court  to  permit  the  county  attorney 
to  withdraw  indictment  and  file  information  charging  same 
offense  as  that  contained  in  indictment.    Id 97 

56 
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3.  Where  the  caption  of  information  was,  "The  State  of 
Nebraska,"  and  prosecution  thereunder  was  conducted  in 
the  name  of  "State  of  Nebraska,"  this  was  held  to  be  sof- 
ficient  compliance  with  the  provisions  of  Sec  24  of  Art.  6 
of  the  Constitution,  which  requires  that  "all  process  shall 
run  in  the  name  of  the  state  of  Nebraska,  and  prosecu- 
tions shall  be  conducted  in  the  name  of  the  state  of  Ne- 
braska."    Id 97 

4.  Mittimus  entitled   "The    State    of   Nebraska,    

Ck)UDty  "  is  not  void.    State  v.  Banks 322 

5.  Where  a  party  has  been  duly  charged  with  making 
threats  to  murder  a  certain  individual,  and  has  had  an  ex- 
amination before  a  justice  of  the  peace,  and  been  required 
to  enter  into  a  recognizance  for  his  good  behavior  and  to 
Jceep  the  peace,  and  it  is  clearly  shown  that  the  threats 
-were  made  by  the  accused,  the  court  will  not  on  haheoB 
corpus  discbarge  him.     Id 322 

16.  Depositions  in  criminal  cases;  Judge  has  power  to  pre- 
scribe method  of  taking;  witnesses  may  be  further  exam- 
ined.    Gandyv.  State : 716 

7.  Prosecuting  attorney  endeavoring  to  dissuade  witnesses 
from  testifying,  Held^  Guilty  of  misconduct.    Jd 717 

8.  Names  of  witnesses  should  be  endorsed  on  information 
before  day  set  for  trial.     Id 717 

9.  Presence  of  bailiff  in  jury  room  during  their  deliberations. 
Held,  To  vitiate  verdict.     Id 717 

10.  Misconduct  of  jury  in  reading  from  copy  of  Compiled 
Statutes,  Held,  Sufficient  to  vitiate  verdict.  Harris  «. 
State 804 

Curtesy. 

Will  construed,  and  Held,  That  husband  took  no  estate  by 
curtesy  in  land  in  question.     McOulloch  v.  Valentine, 215 

Damages. 

1.  Rule  of,  in  cases  of  trespass  de  honis  asporiatis,  by  mort- 
gagee of  goods.    Hamilton  v.Lau 59 

2.  In  case  of  trespass.     Everion  v.  Esgate 235 

3.  In  case  of  ejectment  not  awarded  for  use  and  occupation, 
where  defendant  is  not  in  actual  possession.  Griffey  v, 
Kennard 174 

4.  In  estimating  damages  in  cases  of  libel,  wealth  of  defend- 
ant should  not  be  considered.     MosetDaterv,  Hoffman 222 

5.  May  be  recovered  under  prayer  of  petition  for  general 
relief.     Everton  v.  Esgate 235 

6.  In  action  on  bond  conditioned  that  the  principal  will  be 
responsible  as  guarantor  of  the  payment  of  certain  notes 
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sold  by  him  to  obligee,  measure  of  damages  is  the  aggre- 
gate or  face  value  of  such  notes  negotiated  and  delivered 
to  the  obligee,  within  the  time  and  the  terms  and  condi- 
tions of  the  bond.     Lombard  V,  Mayhetry 676 

Debtor  and  Creditor. 

A  creditor  of  an  insolvent  may  obtain  from  him  payment  in 
full  of  a  bona  fide  debt,  and  such  payment  may  be  made  in 
property,  provided  its  fair  value  does  not  exceed  the 
amount  of  the  debt,  and  such  creditor  will  not  for  that 
cause  alone  be  chargeable  with  intending  to  delay  or  de- 
fraud the  creditors  of  the  debtor.     Elwood  v.  May  Bros 373 

Deed.    See  Real  Estate. 

1.  Witness  to  deed  must  be  without  a  certain,  legal  inter- 
est therein.     Child  V,  Baker 188 

2.  Rule  of  construction  ,*  intention  of  grantor  governs.  Mo- 
CuUoch  V,  Valentine 216 

3.  The  leaving  of  a  deed  by  a  grantor  in  the  hands  of  his 
agents,  awaiting  the  arrival  of  certain  funds  of  the  grantee, 
does  not  make  such  a  deed  an  escrow.     Wier  v.  Batdorf,..    83 

4.  Where  a  contract  for  the  sale  of  real  estate  is  entered 
into  by  parol,  and  a  deed  thereupon  made  by  the  grantor, 
and  left  in  the  hands  of  his  agents  to  await  the  arrival  of 
the  money  of  the  grantee,  Held,  There  having  been  no  deliv- 
ery of  the  deed,  that  it  was  not  available  as  a  memoran- 
dum of  a  contract;  nor  would  a  certain  mortgage  and  notes 
executed  by  the  grantee,  but  not  delivered,  constitute  part 

of  such  memorandum.     Wier  v,  Batdorf. 83 

Depositions. 

In  criminal  cases,  manner  of  taking  prescribed  by  judge; 
parties  may  further  examine  and  cross-examine  witnesses. 
Oandy  v  State 716 

Discretion  of  Court. 

1.  In  giving  or  withholding  from  jury  questions  for  special 
findings  of  fact.     Floaten  r.  Ferrell 347 

2.  In  granting  new  trial.     Smith  v.  Groves. 546 

Dismissal  of  Action. 

Notice  of  motion  to  dismiss  for  want  of  prosecution  must  be 
served  upon  adverse  party;  action  dismissed  without  no- 
•  tice,  reinstated.     Berggren  v.  Berggren 764 

Divorce  and  Alimony. 

Courts  of  general  jurisdiction  have  power  to  set  aside  decree 
of  divorce  obtained  by  fraud.     Wisdom  v.  Wisdom 551 

Docket.    See  Nunc  pro  tunc  Order. 
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Sijectment. 

1.  DefendaDt  not  being  in  actual  posseaBion  of  land,  nor 
receiving  any  profits  therefrom,  land  being  nninclosed  and 
unimproved,  no  damages  can  be  awarded  for  nae  and  occu- 
pation.    Griffey  V,  Kennard 174 

2.  New  trial  granted  on  the  ground  of  newly  discovered 
evidence.     Smith  v,  Orovea 545 

3.  Where  plaintiffs  claim  through  their  father,  deceased, 
his  death  and  their  minority  will  not  arrest  the  running 

of  the  statute  of  limitations.    Hardy  v.  Middle. 670 

Elections. 

1.  Upon  canvass  of  certain  election  returns,  board  of  can- 
vassers received  evidence  and  changed  the  returns  by 
striking  therefrom  two  votes  said  to  have  been  illegally 
cast.  Heldj  That  they  had  no  authority  to  change  the 
returns,  and  mandamus  would  lie  to  compel  them  to  can- 
vass the  returns  as  received.     State  v.  Wilson 139 

2.  Mandamus  does  not  lie  to  compel  canvassing  board  to 
canvass  a  return  of  election,  which  during  its  transmittal 

to  them  has  been  opened  and  altered.     State  v.  Kavanaugh  506 

Embezzlement. 

Attorney  at  law  not  liable  for  embezzlement  of  client's 
money  until  lien  discharged.     Van  Etien  v.  Stale 734 

Eminent  Domain.    See  RailboaIds. 

1.  Verdict  for  damages  to  land  owner  for  right  of  way  of 
railroad  will  not  be  set  aside  if  based  on  testimony. 
Omaha  Belt  B.  S.  Co.  v.  Johnson 707 

2.  Question  of  damages  one  for  jury.     Id 707 

Equity. 

The  rule  that  he  who  seeks  equity  must  do  equity  will  be 
applied  wherever  the  adverse  equity  grows  out  of  the  very 
transaction  before  the  court,  or  where  it  is  so  connected 
with  the  subject-matter  of  the  action  as  to  be  presented 
in  the  pleadings  and  proofs,  with  full  opportunity  to  the 
adverse  party  to  explain  or  refute  the  claims.  Loney  v. 
Courtnay 580 

Escrow.    See  Deed. 

Estoppel. 

1.  A  party  who  knowingly,  though  it  may  be  done  pas- 
sively, permits  another  to  purchase  land  and  expend 
money  thereon,  under  the  supposition  that  he  is  the  owner, 
and  without  such  party  making  known  ^his  own  claim, 
will  not  be  x>ermitted  afterwards  to  exercise  his  legal 
rights  against  the  purchaser.     Forbes  v.  McCoy 708 
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2.  In  case  stated ,  HMy  That  plaintiff  was  estopped  to  claim 
nnder  the  mortgage  sought  to  be  foreclosed.     Jd 702 

3.  Where  contract  is  entire  but  one  action  can  be  main- 
tained thereon.     Kahn  V.  Kahn 709 

4.  In  case  stated,  where  intervenor  did  not  question  the 
legality  of  contract,  bnt  songht  to  obtain  the  benefit  of 
the  same  and  secured  a  judgment,  it  was  Held,  That  he 
could  not  afterwards  insist  upon  illegality  of  contract. 
Bu86el  17.  Boienbaum 770 

Evidence. 

1.  Written  contract  admissible  in  evidence  under  a  general 
allegation  that  the  party  contracted,  without  indicating 
how.     Hamilton  v.  Lau 59 

2.  Declarations  of  seller,  made  after  sale  and  delivery,  not 
admissible  against  purchaser.     Rogers  v.  Thurston 326 

3.  Admission  of  memoranda  to  refresh  recollection  of  wit- 
ness; general  rule.     Schuyler  National  Bank  v.  Bollong 826 

4.  In  case  stated,  Held,  That  the  negotiable  instruments 
were  admissible  in  evidence  for  the  purpose  of  fixing  the 
amount  of  recovery  without  proof  of  their  execution, 
although  such  execution  was  denied  by  the  answer.  Ijom- 
hard  17.  Mayherry 676 

5.  In  creditor's  bill,  HeUd^  That  evidence  showed  property 
not  subject  to  the  payment  of  judgment.  CaUahan  v. 
Powerti 731 

6.  In  case  stated,  iTie/d,  That  evidence  tending  to  show  that 
the  real  estate  in  question  was  necessary  to  said  company 
was  properly  excluded.    C,  B.  &  Q.  B.  B,  Co.  v.  Hull 740 

7.  Burden  of  proof  on  plaintiff  corporation  to  show  that  it 
was  and  is  a  corporation  as  alleged  in  petition.  AuUman^ 
Miller  <k  Co.  v.  Leahey 289 

8.  Burden  of  proof  on  defendant  so  show  that  machine, 
price  of  which  is  sued  for,  was  worthless,  he  having  ad- 
mitted sale  and  purchase  and  price  agreed  to  be  paid.    Id,  289 

9.  General  denial  in  answer  of  sureties  upon  building  con- 
tract ;  burden  of  proof  on  plaintiff  to  show  that  labor 
and  material  furnished  to  complete  building  were  within 
the  terms  of  contract  and  necessary  to  its  fulfillment. 
Plummer  v.  Shellhom 532 

10.  In  cases  of  murder  in  the  first  degree;  burden  of  proof 

is  on  the  prosecution.     Beers  v.  State 624 

11.  Where  usury  in  original  transaction  is  proven,  burden 
of  proof  is  on  purchaser  to  show  bona  fides  of  his  purchase. 
Knoxv.  Williams 630 

12.  Presumption   that  judge  signing  order  of  attachment 
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was  jadge  of  the  county  where  the  order  was  made. 
Beedy  Jones  &  Co.  v.  BagJey 332" 

13.  Presamption  that  check  of  firm,  given  hy  one  partner, 
was  on  acconnt  of  the  partner's  interest  from  profits  in 
the  basiness  of  the  firm.     Warren  <fc  Co.  v.  Martin 273 

14.  Where  record  shows  discharge  of  bankrupt,  presumption 

is  that  assignment  was  executed.     Hale  v.  Christy 746- 

15.  In  action  on  policy  of  insurance,  testimony  on  behalf  of 
company  tending  to  show  that  certain  statements  made  by 
the  assured  and  indorsed  on  the  policy  were  false,  should 

be  admitted.    State  Ins.  Co.  v.  Jordan 358 

16.  In  case  of  attachment.     Warren  v.  Bar^ 811 

17  In  cases  of  libel,  wealth  of  defendant  should  not  be  con- 
sidered.    SosetDaier  v.  Hoffman 222 

18.  In  cases  of  injuries  to  person  by  railroad  ;  evidence  of 
negligence  in  not  blocking  frogs  and  switches.     M.  P.  B. 

B.  Co,  V.  Lewis 848 

19.  In  cases  of  bastardy.     Ingram  v.  State 33 

Denhamv.  Watson 779 

Executor.    See  Administbation  of  Estates. 

Execution. 

1.  Property  in  hands  of  garnishee  not  liable  to  sale  on  exe- 
cution against  debtor.     Northfield  Knife  Co.  v.  Skapleigh...  635> 

2.  Iiynnction  lies  to  restrain  such  sale.     Id 035- 

Forcible  Entry  and  Detention. 

1.  Where  defendant  pleaded  that  he  had  erected  certain 
improvements  under  an  agreement  with  the  owner  that  he 
would  pay  him  the  actnal  cost  of  the  same,  and  that  in 
pursuance  to  said  agreement  he  offered  to  take  $400  for 
said  improvements,  which  the  owner  refused  to  pay,  Held^ 
Not  to  constitute  a  defense.     Connolly  v.  Qiddings 131 

2.  Said  contract  was  not  void  under  the  statute  of  frauds, 
and  an  action  could  be  maintained  thereon  and  the  value 

of  the  property  recovered.    Id 131. 

i.  While  justice  of  the  peace  or  county  judge  cannot 
decide  controverted  questions  of  title,  yet  he  may  receive 
deeds,  mortgages,  or  other  evidence  for  the  purpose  of  de- 
termining the  right  of  possession.     Connolly  v.  Giddings 134* 

4.  Bond  on  appeal,  in  proper  form,  signed  by  at  least  two 
sureties,  duty  of  justice  to  approve  the  same.  Slate  v, 
Clark 318- 

5.  Sureties  need  not  sign  bond  in  presence  of  justice;  if 
justice  require  proof  of  genuineness  of  signatures,  or  of 
sufficiency  of  sureties,  he  should  make  it  known  when 
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bond  is  received  by  him,  or  sood  thereafter;  otherwise  the 

objection  will  be  waived.     Slate  v,  Clark 318 

6.  Action  does  not  lie  where  party  in  possession  has  an  in- 
terest in  the  land  itself.     Mallay  v.  MdUoy, 766 

Franchise. 

Forfeitare  of,  by  railroad  company.     State  v.  A,  &  N,  B,  B.  144 

Fraud. 

1.  There  being  no  delivery  of  the  deed  in  question,  Held, 
That  it  was  not  available  as  a  memorandum  of  a  contract; 
nor  would  certain  mortgage  and  notes  executed  by  the 
grantee,  but  not  delivered,  constitute  such  memorandum 
suflScient  to  take  the  case  out  of  the  statute  of  frauds. 
Wier  V.  Batdorf. 8a 

2.  Direct  promise  of  agent,  who  is  in  possession  of  goods  of 
an  insolvent  debtor  in  satisfaction  of  a  debt  of  his  princi- 
pal, to  pay  the  claim  of  another  against  such  debtor,  if  he 
will  not  disturb  him  in  the  possession  of  such  goods,  is  not 
a  promise  to  pay  the  debt  of  another,  and  need  not  be  in 
writing.     Sogers  v.  Empkie  Hardware  Co, 663 

3.  Creditor  of  insolvent  may  obtain  payment  in  full  of  his 
debt,  and  such  payment  will  not,  of  itself,  be  sufficient  to 
make  the  transaction  fraudulent.     Eltoood  v.  May  Bros 3713 

4.  Evidence  examined,  and  Eeld,  Not  to  sustain  the 
charge  that  defendant  had  sold  and  disposed  of  his  prop- 
erty with  intent  to  defraud  his  creditors;  and  that  he  was 
about  to  remove  his  property,  or  a  material  part  thereof, 
with  intent  to  defraud  his  creditors.  Beed,  Jones  &  Co.  v. 
Bagley 333 

Garnishmeiit. 

1.  Proceedings  bind  garnishee  from  the  time  of  service  of 
notice,  and  property  in  his  hands  is  not  thereafter  subject 
to  levy  And  sale  on  process  issued  against  debtor.  North- 
field  Knife  Co.  v.  Shapleigh 635 

2.  Injunction  lies  to  restrain  such  sale.     Id 635 

3.  If  garnishee  abandons  property,  court  may  appoint  suit- 
able person  to  take  charge  thereof.     Id 635 

Habeas  Corpus.    See  Criminal  Law. 

Husband  and  Wife.    See  Judombnt. 

1.  Where  return  to  a  summons  against  husband  and  wife 
shows  that  husband  was  served  personally,  but  fails  to 
show  that  wife  was  summoned,  it  will  not  support  a  judg- 
ment by  default  against  wife.     Carper  V,  Woodfood 135 

2.  Husband   deeded  to  wife  one- half  interest   in    their 
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homestead;  the  wife  afterYrards abandoDed  hnsband;  BM, 
That  hnsbaod  was  entitled  to  a  recoDveyance.  Diekerson 
V.  DickerBon 630 

3.  In  a  power  of  attorney,  the  words,  '*  it  being  intended 
to  convey  hereby  all  my  right,  title,  and  interest  in  and  to 
the  above  described  real  estate, '^  were  to  be  constrned  as 
authority  to  the  hnsband  to  convey  the  property  of  the 
wife.     Benachoter  v.  Lalk 261 

4.  Wife  execQting  deed  in  blank,  delivering  same  to  hns- 
*band,  who  sells  the  property,  fills  blanks,  and  delivere 

deed  to  grantee,  wife  receiving  consideration  will  thereby 
ratify  sale  and  conveyance.     Seed  v.  Morton 700 

Improvements  on  Land.    See  Real  Estate. 

Information. 

1.  On  motion  to  qnash,  court  will  not  inquire  into  the 
form  and  validity  of  complaint  upon  which  preliminary 
examination  before  magistrate  was  had,  the  crime  alleged 
being  the  same.     Alderman  v.  Stale 97 

2.  Indictment  defective;  prosecutor  may  withdraw  same 
and  file  information  charging  same  offense.     Id,-. 97 

3.  In  cases  of  burglary.     Jd 97 

4.  Prosecution  in  name  of  '*  State  of  Nebraska  '^  sufficient. 

Id. 97 

6.  Names  of  witnesses  should  be  endorsed  before  day  set 
for  trial.     Oandy  v.  State 717 

Injunction. 

1.  Does  not  lie,  where  plaintiff  has  previously  brought  re- 
plevin and  obtained  possession  of  property  and  applied 
the  same  to  his  own  use.     Kinkaid  v.  IliaU 502 

2.  Lies  to  restrain  sale  on  execution  of  property  in  hands 

of  garnishee.    Northfleld  Knife  Co,  v.  Shapleigh 036 

Injuries  to  Person. 

1.  Where  court  charged  jury  that  if  labor  was  of  a  danger- 
ous character  that  plaintiff  could  not  recover,  but  testi- 
mony was  contradictory  as  to  whether  the  employment 
was  dangerous  or  not,  verdict  sustained.      U,  P,  B,  B. 

Co,  V.  O^Heam 776 

2.  In  case  stated,  ffeld^  That  question  of  whether  plaintiff 
was  guilty  of  contributory  negligence  was  for  the  jury. 
Orleans  Village  v.  Perry 831 

3.  Action  by  administratrix  for  death  of  intestate  in  foreign 
state;  evidence;  negligence.     M.  P.  B.  B,  Co.  v,  Lewis 848 

Injuries  to  Stock.    See  Negligence. 
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Insane. 

Brothers  and  sisters  not  liable  for  expenses  incnrred  in  treat- 
ment of  insane  i>er8on  in  insane  hospital.  Bichardaon 
County  V,  Frederick 696 

Instructions  to  Jury. 

1.  General  exception,  '*  that  defendant  excepts  to  each  and 
every  one  of  the  above  instructions,''  Held,  Insufficient. 
Brooks  ».  Duteher 300 

2.  Given  by  trial  court  will  not  be  considered  by  supreme 
court  unless  presented  to  trial  court  by  motion  for  new 
trial.    Sherwinv,  O^Connor 603 

Insurance. 

In  action  on  policy  of  insurance,  testimony  for  the  company, 
tending  to  show  that  certain  statements  made  by  the  in- 
sured and  indorsed  on  the  policy  were  false  and  untrue, 
should  be  submitted  to  the  jury.  State  Im.  Co,  v, 
Jordan 358 

Interest.    See  Usury. 

1.  In  action  on  bond  of  executor,  interest  on  the  amount 
due  is  to  be  computed  at  seven  per  cent.     Bell  v.  Arndt 261 

2.  Interest  is  allowed  as  compensation  for  the  withholding 

or  the  use  of  money,  and  not  as  punitive  damages.     Id,,.  261 

Intervention.    See  Pabties. 

Verdict  in  favor  of  intervener,  where  there  was  nothing  in  the 
evidence  to  show  that  he  was  entitled  to  the  money,  set 
aside.     Bussel  v,  Boaenbaum 770 

Judicial  Sale. 

1.  Order  of  confirmation,  where  court  has  jurisdiction, 
cures  all  defects  and  irregularities  in  the  proceedings  after 
judgment,  and  cannot  be  attacked  collaterally.  Wilcox  v. 
Bahen 368 

2.  Order  of  confirmation  describiog  property  sold  as  cer- 
tain lots  and  blocks,  but  failing  to  state  name  of  the  town 
or  city  in  which  they  are  situated,  will  not  be  held  void 
as  failing  to  describe  the  property,  where  reference  is 
made  to  the  return  of  the  officer  and  giving  the  correct 
date  of  the  sale,  if  the  return  contnins  a  proper  description 

of  the  property  sold.     Id 368 

Judgment. 

1.  Judgment  in  county  court,  in  form  stated,  Held,  Not 
void.    Black  V,  Gabon 248 

2.  Judgment  against  husband  and  wife;  execution  issued; 
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acceptance  of  note  of  debtors  due  in  nine  moDths;  execa- 
tion  ordered  retamed  without  levy;  Held^  That  aoceptanoe 
of  note  extended  credit  nine  months,  and  that  a  levy  made 
six  weeks  after  said  note  was  taken  was  unanthorued. 
Carper  V.  Woodford ^  135 

3.  Duly  entered  in  foreign  state  upon  judgment  note  and 
oognoTit,  and  transcript  thereof  doly  sned  on  in  this  state, 
constitutes  a  canee  of  action  as  against  a  general  demur- 
rer.    Nicholas  V,  Farwdl «  180 

4.  On  facts  stated,  Held,  That  action  on  foreign  judgment 
was  not  barred  by  the  statute  of  limitations  until  defend- 
ant had  completed  five  yean  residence  in  this  state.  Nich- 
dUu  V,  FarweU 180 

5.  Payment  of  judgment  nnder  protest  to  the  derk  of  the 
court;  action  to  recover  back,  Held,  Not  maintainable, 
under  the  facts  stated.     McBride  v.  Laihrop ^    93 

6.  Money  paid  on  execution  issued  on  dormant  judgment, 
Held,  A  voluntary  payment  and  not  recoverable  back  by 
action.     Oereekev,, Campbell 306 

Jurisdiction. 

1.  Presumption  in  favor  of.     McBride  v,  Laihrop 93 

2.  Cannot  be  collaterally  attacked,  even  though  jurisdiction 
was  irregularly  or  erroneously  executed.  Hilton  v.  Bach' 
man 490 

3.  Presumptions  are  in  favor  of;  and  where  decree  contains 
the  finding  of  a  fact  specially,  which  is  pleaded  in  the  pe- 
tition, it  will  be  presumed  that  sufficient  evidence  was  sub- 
mitted to  the  court  to  justify  such  finding.     Id 490 

4.  Appeal  by  one  defendant  brings  up  case  as  to  all.  Wil- 
cox V.  Eaben , 368 

5.  Of  supreme  court  acquired  by  issuance  and  service  of 
summons  or  appearance  of  defendant  in  error.  Wiley  v. 
Neal 141 

6.  Jurisdiction  of  courts  to  correct,  revise,  and  vacate  their 
own  judgments  during  the  term,  stated.    Harris  v.  State^  803 

7.  State  courts  have,  to  recover  penalty  under  U.  S.  law  for 
taking  usurious  interest.  Schuyler  National  Bank  v.  Bol- 
long 821,  825 

8.  State  courts  have,  in  action  against  railroad  company  for 
death  in  foreign  state.     M,  P.  B.  B.  Co.  v.  Lewis 848 

Justice  of  Peace. 

1.  Action  does  not  lie  to  recover  money  paid  on  execution 
issued  by  a  justice  of  the  peace  on  dormant  judgment. 
Gerecke  v.  Campbell 306 

2.  Becital  of  the  fact  that  verdict  was  rendered,  entered  by 
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justice  on  docket,  Held,  Error  witbont  prejudice.     Dye  v. 

Bus8€ll 82^ 

3.  If  j  udgmen t  be  based  od  Yerdict,  unnecessary  tha t  j  ustice 
should  make  findings  of  fact.    Id 829* 

Libel  and  Slander. 

1.  Alleged  libelous  article  published  in  newspaper  exam- 
ined, and  Held,  Libelous  per  «e.     Eoaewater  v,  Hoffman 223^ 

2.  In  estimating  damages  a  plaintiff  is  entitled  to  recover, 
wealth  of  defendant  should  not  be  considered.     Id 222 

Limitation  of  Aotions. 

1.  Action  on  foreign  judgment  not  barred  until  defendant 
had  completed  five  years  residence  in  this  state.     Nicholtu 

V.  Farwell 180 

2.  Statute  runs  against  village  warrants;  barred  in  five 
years.     Arapahoe  Village  v.  Albee 242^ 

3.  Action  for  relief  on  the  ground  of  fraud;  four  years'  lim- 
itation; facts  stated  and  cause  of  action,  Held,  To  be 
barred.     Hellmanv.  Davis 793- 

4.  Evidence  examined,  and  Held,  Insufficient  to  bar  prose- 
cution for  bastardy.     Denkamv.  Watson 779 

6.  Where  plaintiffs  in  ejectment  claim  title  through  their 
father,  his  death  and  their  minority  will  not  arrest  the  run- 
ning of  the  statute.    Hardy  v.  Riddle 670 

.6.  In  a  dispute  as  to  the  boundary  lines  between  two  tracts, 
Held,  That  the  leasing  by  defendant  of  plaintiff's  tract, 
outside  that  enclosed  by  defendant,  would  not  prevent  the 
running  of  the  statute  as  to  the  strip  in  dispute,  it  being 
enclosed  as  part  of  defendant's  tract  and  occupied  by  him 
as  owner.     Tex  v.  Pftag, 66^ 

Liquors. 

1.  Where  a  remonstrance  to  the  issuance  of  license  is  filed, 
and  upon  a  hearing  license  is  granted,  and  an  appeal  from 
such  decision  taken  by  the  remonstrants,  it  is  the  duty  of 
the  licensing  board  to  withhold  the  license  until  expira- 
tion of  time  for  appeal  to  be  perfected;  and  if  license  be 
issued,  to  recall  the  same  until  hearing  on  appeal  is  deter- 
mined.    State,  exrel,  Horn,  v.  Bonsfleld 617 

2.  Appeal  under  Hec.  4,  Ch.  50,  Comp.  Stat.,  is  in  no  sense 
a  proceeding  in  error,  but  an  appeal  requiring  a  decision 
upon  the  merits  of  the  case.     Id 51S 

3.  Provisions  of  statute  relative  to  hearing  of  remonstrance 
against  issuance  of  license  are  mandatory,  and  license 
board  have  no  authority  to  issue  license  without  appoint- 
ing  a  time  for  the  hearing  of  remonstrances  filed,  and  in- 
vestigating the  same.     State,  ex  reL  Cox,  v.  Hanlon «  608 
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4.  IJcense  issued  without  complying  with  law  will  be  re- 
called and  canceled.     Id G08 

5.  Section  3,  Chap.  50,  Comp.  Stat.,  construed;  words  used 
are  words  of  limitation  only  to  the  extent  of  limiting  the 
discretionary  power  of  the  board  to  grant  and  issue  such 
license  to  cases  where  neither  of  the  objections  named  in 
the  statute  are  shown  to  exist.     Id ', 606 

Mandamus. 

1.  In  maintaining  action,  sufficient  for  relator  to  show  that 
he  is  a  citizen,  and  as  such  interested  in  the  execution  of 
the  laws.     State^  ex  rel.  Singleton j  v,  VanDuyn 592 

2.  Lies  to  compel  board  of  canvassers  to  canvass  election 
returns  as  received.     State  v,  Wiison 139 

3.  Does  not  lie  to  compel  county  board  to  let  the  contract 
for  printing  the  delinquent  tax  list  to  the  lowest  bidder. 
State  V,  Dixon  County 106 

4.  Does  not  lie  to  compel  canvassers  of  elections  to  canvass 

an  illegal  and  forged  return.     State  v.  Kavanaugh 506 

Marriage. 

The  evidence  in  the  case  examined,  and  validity  of  alleged 
marriage  upheld.     Gibson  v.  Oibson 394 

Mechanic's  Lien. 

1.  The  lien  secured  by  the  provisions  of  section  2,  Chap.  59 
of  the  Laws  of  1881,  does  not  depend  upon  the  terms  of  a 
contractor  agreement  expressed  or  implied  with  the  owner 
of  such  house,  etc.,  or  his  agent  mentioned  in  the  first  sec- 
tion of  said  act.     Colpetzer  ».  Trinity  Church 113 

2.  The  above  named  act,  Heldy  Not  to  be  in  derogation  of 
the  provisions  of  the  constitution  of  the  United  States, 
which  prohibits  the  several  states  from  passing  "  any  law 
impairing  the  obligation  of  contracts,"  by  reason  of  its 
provisions  being  construed  to  apply  to  buildings  already 
under  contract  at  the  time  of  the  taking  efiect  of  said  act, 
so  as  to  give  a  lien  thereon  for  all  labor,  skill,  and  material 
furnished  therefor  after  the  taking  effect  of  said  act.     Id..  113 

Mifilj  cinder  of  causes  of  action  in  case  stated.    Keens  v.  Oatlin..  310 

Mortgage.    See  Rbal  Estate. 

1.  Where  a  party  claiming  a  lien  is  made  defendant  in  ac- 
tion to  foreclose,  and  is  duly  served  with  process,  and  fails 
to  appear,  but  permits  a  decree  of  foreclosure  to  be  taken, 
in  which  his  lien  is  not  recognized,  he  vnll  not  be  per- 
mitted to  answer,  setting  up  his  lien,  after  a  sale  under  the 
decree,  unless  he  shows  sufficient  cause  for  the  delay. 
Graves  v.  Fritz 375 
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2.  Where,  upon  the  foreclosure  of  a  senior  mortgage,  the 
holders  of  junior  mortgages  not  being  made  parties,  a  pur- 
chaser of  the  legal  title  at  Judicial  sale  purchases  in  good 
faith,  believing  he  is  getting  a  perfect  title,  takes  possession 
of  the  property  and  makes  lasting  and  valuable  improve- 
ments thereon,  he  is  entitled  to  credit  for  such  improve- 
ments in  an  action  instituted  against  him  by  the  holders 
of  the  junior  mortgages  to  require  him  to  redeem.  And 
in  such  case  he  should  not  be  charged  with  the  rental  value 
of  the  premises  during  his  possession.  Eigginhottom  v. 
Benson 461 

3.  Laud  contract  designed  as  a  mere  security  for  a  debt, 
treated  as  a  mortgage.     Lipp  v.  Ixind  Syndicate 692 

4.  Where  sale  was  had  under  a  void  ioreclosure  and  a  sher- 
iff's deed  executed,  Ileld^  That  the  mortgagor  in  an  action 
to  cancel  the  deed  as  a  cloud  upon  his  title  must  offer  to  do 
equity  by  paying  what  is  equitably  due.  under  the  decree, 
with  interest  and  taxes.     Loney  v.  Courtnay 580 

5.  Where  the  decree  was  in  part  paid  by  other  means,  and 
the  land  was  purchased  by  the  mortgagee  for  considerably 
less  than  the  amount  of  the  decree,  Held,  That  the  mort- 
gagor would  be  required  to  i>ay  the  purchase  price,  with 
interest  and  taxes.     Id 580 

6.  The  fact  that  the  defendants  are  donees  of  the  mortgage 
— they  being  in  fact  the  owners  thereof— will  not  bar  their 
rights  to  recover  from  the  mortgagor  what  is  equitably  due, 

in  an  action  to  redeem.    Id 580 

Mortgage— Chattels. 

1.  Trust  created  in  favor  of  mortgagor  in  respect  to  residue 
of  property  after  claim  of  mortgagee  is  satisfied.     Hamil- 

tan  V.  Lau 64 

2.  Mortgagee  cannot  withdraw  original  instrument  from 
office  of  clerk  where  filed  and  proceed  to  foreclose.     Ward 

V.  Watson 592 

3.  Notes  accompanying  mortgage  are  evidence  of  the  debt 
and  times  of  payment;  in  case  stated.  Held,  That  a  provis- 
ion inserted  in  the  mortgage  without  the  mortgagor's 
knowledge  or  consent,  changing  the  times  of  payment  from 
that  stated  in  the  notes,  was  not  binding  on  him.  Ward  v. 
Watson 592 

4.  An  absolute  tender  of  the  amount  due  upon  a  promissory 
note  secured  by  chattel  mortgage — the  tender  being  made 
the  day  after  the  debt  is  due,  but  kept  good — will  have  the 
effect  to  divest  the  lien  of  the  mortgage.  Knox  v,  Wil- 
Hams 630 
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Motion. 

A  second  motion  haaed  apon  sobBfantially  the  same  grounds 
as  tbe  first,  cannot  be  filed  except  bj  leave  of  conrt,  and 
should  not  be  permitted  except  for  sufficient  cause.  Her' 
shiserv.  Delone  d:  Co 380 

Murder. 

1.  To  convict  of  murder  in  the  first  degree,  evidence  must 
show  that  the  party  accused  perpetrated  the  act  purposely; 
that  he  did  it  with  intent  to  kill;  and  of  deliberate  and 
premeditated  malice.     Beers  v.  State 614 

2.  The  words,  *^  deliberate  and  premeditated  malice,"  in 
the  statutory  definition  of  murder  in  the  first  degree  were 
intended  to  restrict  murder  in  that  degree  to  cases  where 
deliberation  was  shown  to  have  taken  place  before  the  com- 
mission of  the  crime.     Id 614 

3.  Murder  in  second  degree;  malice  implied  only  in  cases 
where  killing  alone  is  shown ;  where  evidence  shows  all 
the  circumstances  by  the  testimony  of  eye-witnesses,  mal- 
ice not  presumed.     VoUmer  V.  State 838 

4.  Self-defense;  general  rules.     Id 838 

6.     Malice  defined.     Id 838 

6.     Whether  accused  is  guilty  of  murder  or  manslaughter, 

Held  J  Under  the  evidence,  to  be  a  question  for  the  jury  to 

decide.     Id 838 

Ifegligeiice.    See  Railboads. 

1.  In  driving  team  of  horses  against  barbed  wire  fence;  ex- 
istence of  such  fence  no  excuse  for  injury.  Floaten  v. 
Ferrell 347 

2.  Question  for  jury.     Orleans  Villager.  Perry 831 

3.  Railroad  not  blocking  frogs  and  switches,  not  negligence 
per  «e.     M.  P.  £.  B.  Co.  v.  Lewis. 848 

If  egotiable  Instruments. 

1.  Under  facts  stated,  Heldj  That  payees  of  note  were  not 
bound  by  the  agreement  of  their  agent  in  taking  from  the 
maker  of  a  note  owned  by  them  a  note  of  a  third  party  in 
payment  thereof.     McCormick  v.  Peters 70 

2.  Authority  of  one  partner  to  give  check  of  firm  in  pay- 
ment of  his  individual  indebtedness,  considered.     Warren 

&  Co.  V.  Martin  '. 273 

3.  Under  facts  stated,  Held,  That  the  relationship  in  which 
parties  named  stood  to  each  other  on  the  note  sued  upon 
was  that  of  payee  and  secniity,  and  not  of  co-surety. 
Stump  V.  Bichardson  County  Bank 523 

Nunc  pro  tunc  Order. 

The  omission  of  docket  entries  of  established  facts  from 
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papers  properly  before  the  oonrt  may  be  corrected  by  nune 
pro  tunc  orders  of  the  court.    State  v.  Moran 103 

Oath. 

Notary  public  who  is  clerk  of  an  attorney  may  administer  in 
Terification  of  a  pleading.  Schuyler  National  Bank  v.  Bol- 
long 821 

Onus  proband!.    See  Evidence. 

Parties.    See  Mobtgaoe. 

1.  In  quo  warranto.    State  v,  A.  A  N,  B.  B.  Co 143 

2.  In  action  brought  by  person  holding  legal  title  to  real 
estate,  to  remove  a  cloud  therefrom  and  quiet  the  title,  all 
persons  having  an  adverse  interest  may  be  made  defend- 
ants.    Keens  V,  Gaslin 310 

3.  Parties  and  privies,  as  well  those  who  are  made  parties 
by  leave  and  order  of  court  as  the  original  parties,  are 
bound  by  the  legal  proceedings  in  the  case  and  the  judg- 
ment    O^Brienv.  Gaelin 661 

Partnership. 

In  action  by  co-partners  against  vendor  for  the  proceeds  of  a 
bank  check  made  by  one  partner,  as  manager  of  a  firm  of 
grain  dealers,  on  their  bank  deposit,  for  house  furniture 
for  his  separate  use,  Eeld^  That  it  may  be  presumed,  with- 
out allegations  to  the  contrary,  that  the  check  was  given 
on  account  of  the  partner's  interest  from  profits  in  the  bus- 
iness of  the  firm.     Warren  dt  Co.  «.  Martin 273 

Paupers. 

Provisions  of  statute  requiring  that  relatives  shall  support 
paupers,  have  no  reference  to  support  and  care  of  insane 
persons  confined  in  insane  hospital.  Bichardwn  County  v. 
Frederick 596 

Payment 

1.  Money  paid  on  dormant  j,udgment.  Held,  Voluntary  and 
not  recoverable  back.     Oerecke  v.  Campbell \ 306 

2.  In  cased  stated,  of  note  by  the  note  of  a  third  party.  Mc- 
Cormick  v.  Peters 70 

Petition. 

1.  Motion  to  strike  from  files  only  proper  in  cases  where 
there  is  defect  in  matters  of  form  required  by  the  statute. 
Herahiserv.  Delone  A  Co 380 

2.  Objections  to  verification  must  be  made  before  objections 

to  matter  in  the  petition  itself.     Id 380 

3.  Affidavit  signed  in  name  of  principals,  '*per  agent," 
properly  sworn  to  by  agent,  Held,  Su  ffi  cien t.    Id 380 
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4.  Inconsisteot  oonnts;  motion  to  strike;  character  of 
action  determined  by  prayer;  misjoinder  in  case  stated. 
Keens  V.  Oaslin 310 

6.  Setting  forth  several  causes  of  action ;  if  defendant  insist^ 
should  be  separately  stated  and  numbered.  Schuyler  Na- 
tional Bank  v.  Bollong 821 

6.  Action  to  recover  penalty  under  sections  5197  and  5198, 
Rev.  Stat,  of  United  States;  petition  should  allege  that 
the  act  was '* knowingly  done.''     Id 821 

Pleading. 

1.  The  title  "circuit  court/'  when  used  in  an  ordinary 
pleading,  implies  a  court  of  geueral  j  urisdictlon.     Nicholas 

tJ.  Farwell 180 

2.  Pleadings  should  conform  to  the  provisions  of  title  seven 

of  the  civil  code.     Hilton  v.  Bachman 490 

3.  Where  second  and  third  counts  in  petition  are  in  conflict 
velth  the  first,  the  proper  motion  is  to  strike  out  the  incon- 
sistent matter,  or  require  the  plaintiff  to  elect  upon  which 
cause  of  action  he  will  proceed.     Keens  v.  Gaslin 310 

4.  In  cases  of  doubt,  resort  may  be  had  to  prayer  of  petition 

to  det ermine  the  character  of  the  action .    Id 310 

6.  Petition  setting  forth  in  first  count  cause  of  action  to 
remove  doud  from  plaintiff' 's  title,  and  in  second  count 
facts  to  show  the  plaintiff's  right  to  an  action  of  eject- 
ment. Held,  Not  bad  by  reason  of  mi^oinder.     Id 310 

6.  Where  special  damages  are  properly  pleaded  a  recovery 
may  be  had  for  the  same,  although  the  prayer  for  relief  is 
general.     Everton  v.  Esgate 235 

7.  A  party  charging  fraud  and  misrepresentation  must 
plead  the  facts,  and  a  mere  allegation  of  fraud  or  misrepre- 

'  sentation  is  not  sufficient.  Tepoel  v.  Saunders  County  Nor- 
tianalBank 810 

Power  of  Attorney. 

1.  In  a  power  given  by  a  wife  to  her  husband  were  the 
words,  "  it  being  intended  to  convey  hereby  all  my  right, 
title,  and  interest  in  and  to  the  above  described  real  es- 
tate." Heldf  That  husband  had  authority  to  convey  the 
property  of  the  wife.     Benschatefv,  Lalk 251 

2.  Where  the  evident  purpose  of  a  power  is  to  enable  attoi^ 
ney  in  fact  to  control  and  convey  lands  obtained  after  the 
execution  of  such  power,  it  will  be  so  construed.     Id, 251 

Presumptions.    See  Evidence.    Jubisdiction. 
Principal  and  Agent.    See  NsaonABLB  Ikstbumentb. 
1.     A  principal  must  adopt  the  acts  of  his  agent  as  a  whole 
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and  will  not  be  permitted  to  retain  that  part  which  is  ben- 
eficial and  reject  that  which  is  not.     Rogers  v.  Empkie 

Hardware  Co 653 

2.  Principal,  Held,  Bonnd  by  the  act  of  agent  in  promising 
to  pay  the  claim  of  another  against  a  debtor,  whose  prop- 
erty he  has  in  possession,  if  snch  other  will  not  disturb 
sach  possession.     Rogers  v.  Empkie  Hardware  Co 653 

Principal  and  Surety.    See  Administbation  of  Estates, 
Neootiablb  Instruments. 

1.  Snrety  signing  an  obligation,  after  the  names  of  others, 
admits  without  warranty  the  genuineness  of  those  signa- 
tures, and  if  the  names  of  the  principal  or  co-sureties  be 
forged  without  his  knowledge,  and  without  the  complicity 

of  the  holder,  surety  is  bonnd.   'Lombard  v.  Mayherry 674 

2.  The  fact  that  the  agent  for  the  obligee  saw  such  surety 
sign  the  obligation,  and  handed  him  the  pen  with  which 

he  signed  the  same,  will  not  relieve  the  surety.     Id 675 

3.  In  action  on  a  bond  conditioned  that  the  principal  will 
be  responsible  as  guarantor  of  payment  of  certain  notes 
sold  by  him  to  the  obligee,  the  measure  of  damages  is  the 
aggregate  amount  or  face  value  of  snch  notes  negotiated 
and  delivered  to  the  obligee  by  the  principal  in  such  bond, 
within  the  time  and  the  terms  and  conditions  of  the  bond. 

Id 676 

4.  Such  notes  were  admissible  in  evidence  for  the  pur- 
pose of  fixing  the  amount  of  plaintiff's  recovery,  without 
proof  of  their  execution,  although  snch  execution  was  de- 
nied by  the  answer.    Id 676 

Quo  Warranto. 

In  a  proceeding  by  quo  warranto  against  a  corporation  to  for- 
feit its  franchises  and  oust  it  from  the  same  for  misuser  or 
nonnser  thereof,  the  corporation  is  the  only  necessary  party 
defendant.  In  case  of  forfeiture  the  court  will  take  the 
necessary  stops  to  protect  the  rights  of  other  parties  in  the 
premises.     SUOe  v.  A,  A  N,  R,  R.  Co 143 

Bailroads. 

1.  Injuries  to  stock;  evidence  examined,  and  Held,  Suffi- 
cient to  sustain  the  charge  of  negligence  on  the  part  of  the 
company  in  not  protecting  its  road  by  a  sufficient  fence, 
and  verdict  for  plaintiff  sustained.  Jf.  P.  R.  R,  Co.  v. 
Metzger 90 

2.  Action  by  administratrix  to  recover  damages  for  death 
of  intestate  occurring  in  foreign  state;  negligence  of  road 
in  not  blocking  frogs  and  switches;  general  rules,    if.  P. 

R.  R.  Co.  «,  Lewis 848 

67 
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3.  CoDsolidatioD;  leasing  other  roads;  leasing  of  competing 
line  not  anthorized;  road  leasing  its  road  without  anthor- 
ity  is  subject  to  forfei tare  of  franchise;  constitational  law. 
Slatev.  A.  dt  N.  B.  R 143 

4.  Where  on  appeal  from  an  award  of  damages  for  property 
taken  for  right  of  way  of  a  railway,  and  the  Terdict  is  lees 
than  the  amount  of  the  award,  neither  the  railway  com- 
pany nor  the  land  owner  will  be  liable  for  all  the  costs  of 
the  appeal ;  but  ordinarily  such  costs  should  be  divided 
between  the  parties.     B.  &  if.  B,  B,  Co,  v,  Spere, 125 

5.  In  appeal  from  award  of  damage,  for  property  taken  for 
right  of  way,  if  appellant  fail  to  obtain  a  more  favorable 
judgment  than  was  given  by  the  commissioners  who  made 
award  from  which  appeal  is  taken,  such  appellant  will  be 
liable  for  all  costs  occasioned  by  appeal.     A.^N,  B.  R. 

Co.  V,  Plant 127 

6.  In  action  of  ejectment,  where  the  defense  consisted  of 
proceedings  under  the  statute  for  the  condemnation  of  the 
property  to  the  use  of  a  railroad,  it  was  Hdd,  That  the 
fact  of  said  real  estate  being  necessary  to  said  railroad,  as 
affecting  its  power  to  condemn,  is  ancillary  to  that  of 
actual  legal  condemnation,  and  that  the  latter  not  being 
proved,  evidence  that  said  property  was  necessary  to  said 
railroad  was  properly  excluded.  C,  £.  <§  Q.  B,  B,  Co.  v. 
Hull 740 

7.  Question  of  damages  for  right  of  way  one  of  fact  for 
jury.     Omaha  Belt  B,  B.  Co.  v.  Johnson 707 

Beal  Estate. 

1.  Deed  absolute  given  to  secure  a  loan  of  money  will  be 
treated  as  a  mortgage.     Eiaeman  v-  Oallagher 79 

2.  Under  facta  stated,  Held,  That  defendant  had  notice  of 
sufficient  facts  to  put  him  apon  inquiry,  and  that  he  was 
not  a  bona  fide  purchaser,  and  that  plaintifis  were  en- 
titled to  redeem  upon  payment  of  the  loan  with  interest. 
Eiseman  v.  Qallagher 79 

3.  Deed  absolute  as  security  for  the  payment  of  money  is  a 
mere  mortgage,  and  the  mortgagor  is  entitled  to  the 
possession  of  the  property;  and  a  lease  executed  by  the 
grantee  in  the  deed  will  not  entitle  the  leasee  to  the  pos- 
session.    Connolly  v»  Giddings 131 

4.  Land  contract  assigned  by  written  assignment,  absolute 
in  form  but  designed  as  mere  security  for  a  debt,  is  but  a 
mortgage;  when  debt  is  paid,  lien  ceases,  except  in  case 
of  assignment  to  another  who  receives  same  in  good  faith 
without  notice.     Lipp  v.  Land  Syndicate 893 
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5.  In  case  stated,  Heldj  That  parchaser  haTing  parted 
with  all  his  interest  in  the  property  in  controversy,  coald 
not  thereafter  fraudalently  release  any  interest  of  his 
grantee.     Id 693 

6.  One  who  purchases  real  estate  in  possession  of  another 
takes  title  incambered  with  the  eqnitable  rights  of  party 

in  possession.     Id 893 

7.  Contract  in  case  stated  for  exchange  of  property;  condi- 
tional sale;  destruction  of  property  by  fire;  contract  not 
enforced.    Kinney  v,  Btckox 167 

8.  Where  in  a  sale  of  real  estate  a  part  included  in  the  con- 
tract of  sale  was  certain  tracts  of  land  leased  by  plaintiff 
from  the  state,  and  which  contracts  of  lease,  after  assign- 
ment, were  returned  to  him  for  a  temporary  purpose,  he 
retaining  at  least  a  partial  possession  of  the  land,  upon  a 
reformation  of  the  contract  so  as  to  make  it  include  the 
leased  land,  it  was  Held,  That  he  was  entitled  to  compen- 
sation for  necessary  permanent  improvementa  made  upon 
the  land,  for  his  use,  but  not  entitled  to  such  compensation 
for  temporary  and  movable  improvements,  he  being  given 
the  right  to  remove  them.     Halev,  Young 466 

9.  Witness  to  deed  must  be  one  without  a  certain  legal  in- 
terest in  the  same.     Child  V,  Baker 188 

Beoeiver. 

Sections  213,  214  of  Code  apply  only  to  property  taken  un- 
der attachment,  but  where  a  garnishee  abandons  property 
of  debtor  in  his  hands,  court  has  authority  to  appoint  a 
person  to  take  charge  thereof.  Norihfleld  Knife  Co.  t\ 
Shapleigh 635 

Becognizance. 

1.  In  an  action  on  recognizance  taken  by  a  justice  of  the 
peace  on  a  complaint  and  proceedings  under  chapter  37  of 
the  Compiled  Statutes;  Held,  That  the  recognizance  was 
valid  against  a  security,  although  it  was  not  entered  of 
record  on  the  appearance  docket  of  the  district  court,  un- 
der section  3H3  of  the  criminal  code.     State  o.  Moran 103 

2.  Where  a  party  charged  with  felony  secures  a  change  of 
venue,  and  enters  in  a  recognizance  for  his  appearance  be- 
fore district  court  of  county  to  which  venue  is  changed, 
and  afterwards  fails  to  appear,  and  his  recognizance  is  for- 
feited, and  amount  thereof  paid  by  his  surety,  the  money 
will  belong  to  the  county  in  which  the  accused  was  recog- 
nized to  appear— there  being  no  provision  of  statute 
requiring  its  payment  to  county  where  indictment  was 
found.    State  V,  Speiee 386 
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Beferee. 

1.  Report  of  referee  in  case  stated;  ezeeptione  of  plaintilT 
saetAiDed  and  new  trial  granted;  eyidenoe  reported  l^ 
referee  ooneidered  by  tbe  oonrt,  although  not  preeenred  l^ 
bill  of  ezoeptione.     Otbum  e.  Oibmm 394 

%  Purely  legal  action  cannot  be  referred,  except  by  consent 
of  parties.    Kinkaidv.  Hiatt^ 662 

Bemitittor. 

Of  damages  in  supreme  court    HamUUm  v.  Lau 49 

Bents  and  Profits.    See  Real  Estate,  a  . 

Vendor  of  real  estate,  upon  decree  of  specific  performance, 
Hddf  Acconntable  for  rent  received  by  him  after  sale  and 
delivery  of  possession  to  pnrchaser.     Craig  v.  Greenwood...  58*/ 

Beplevin. 

Where  the  word  ''possession  ''  is  omitted  from  verdict  bat 
special  findings  of  jary  and  evidence  show  that  plaintiff  is 
the  owner  of  the  property,  and  entitled  to  the  possession 
thereof,  tbe  verdict  will  not  be  set  aside  because  of  the 
defect.     HerBhi9erv.Delone<&  Co 380 

Bes  A^udicata. 

1.  The  test  as  to  whether  a  former  judgment  is  a  bar  to  an 
action  is  to  ascertain  whether  the  same  evidence  will  sus- 
tain both  the  present  and  the  former  action.  If  different 
proof  is  required  to  sustain  two  actions,  a  judgment  in 
one  of  them  is  no  bar  to  the  other.     Qayer  v.  Parker  dk  Son  643 

2.  In  case  stated,  Held^  That  second  action  could  not  be 
maintained,  plaintiff  having  exhausted  his  remedy  in  the 
first.     Kahnv.  Kahn. 709 

8.  Judgment  and  opinion  of  court  in  case  stated,  BM, 
To  have  become  the  settled  law  of  the  case  as  to  all  the 
parties.      O^Brien  v.  Oaslin 661 

4.  Previous  ruling  by  appellate  court  upon  a  point  dis- 
tinctly made  is  a  final  adjudication  in  the  case  in  which  it 
is  made.     C,  B.  dk  q.  B.  B.  v.  HuU 740 

Boads. 

Bridges  in  counties  under  township  organization,  prior  to 
1887,  were  properly  erected  by  the  respective  towns, 
Wliitoomb  V.  Beed^ 60 

Sale. 

1.  Gonditional  sale  of  property  in  case  stated;  destruction 
of  property  by  fire;  contract  not  enforced.  JSTmaey  e. 
Hiekox 167 
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2.  DedaratioDS  of  seller,  made  after  sale  and  dellTery  of 
goods,  and  entirely  disconnected  with  the  transaction,  are 
not  admissihle  in  eyidence  against  purchaser.  Sogers  v, 
Thurston 326 

3.  Declarations  of  person  engaged  in  mercantile  business 
as  to  amount  of  inventory  of  his  asseta,  such  declaration 
being  made  to  a  stranger  about  two  weeks  before  the  sale 
of  his  stock,  are  not  admissible  in  evidence  against  pur- 
chaser, who  had  no  notice  of  the  same,  to  prove  the  value 
of  the  goods,  for  the  purpose  of  showing  that  the  transac- 
tion was  fraudulent     Id 326 

Speciflo  Performance. 

1.  The  evidence  of  fluctuations  in  the  market  value  of  the 
land  embraced  in  the  contract.  Held,  Not  sufficient  under 
the  facts  and  circumstances  of  the  case  to  deprive  the 
defendant  of  his  right  to  a  specific  execution  of  the  con- 
tract for  a  conveyance  of  the  land  upon  the  tender  and 
payment  plead  and  proved.     Willard  ».  Foster 205 

2.  In  case  stated,  Held^  That  time  was  not  of  the  essence 
of  the  contract,  and  that  plaintiff  was  entitled  to  a  decree 

of  specific  performance.     Langanv.  Thummel 26r> 

3.  The  words,  '*  This  contract  is  to  be  construed  strictly  as 
to  payments,' '  Held,  Not  to  make  time  of  the  essence  of 
the  contract.     Langan  v.  Thummel 265 

4.  Vendor  of  real  estate  after  sale  and  delivery  of  possession 
to  purchaser,  rented  the  premises  to  another  and  received 
rent  therefor;  Heldy  That  upon  a  decree  of  specific  per- 
formance vendor  must  account  for  such  rent.  Craig  v. 
Greenwood 557 

Statute  of  Frauds.    See  Frauds. 

Statute  of  Limitations.    See  Limitations. 

Statutes. 

Will,  if  possible,  receive  such  coustruction  as  to  carry  it  into 
effect,  and  not  to  annul  it.     Slate  v.  Van  Diujn 591 

Statutes  Cited  and  Construed. 

LAWS,  1855. 

Evidence;  competent  witness,  Code,  sec.  838.     Child  v.  Baker  203 

LAWS,  1856. 
Real  estate,  Ch.  31.     Child  v.  Baker 202 

LAWS,  1859. 
Counties;  overdrawing  funds,  page  101.     Arapahoe  Village  v. 
Albee 246 
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LAWS,  1864. 
Railroads,  sec.  18.     Stater.  A.  <& N,  B,  B.  Co 157 

LAWS,  1881. 

Mechanic's  Lien,  sec.  14,  Cb.  59.    Colpetzer  v.  Trinity  Church.  11& 

LAWS,  1887. 

Appropriation  for  capitol,  Ch.  1 18.     State  v.  Sahcock 78& 

Bridges  in  connties  under  township  organization,  Ch.  72. 

Whitcomb  v.  Seed 58 

Railroads,  Ch.  58.     State  r.  A,  dt  N.  B.  B,  Co 161 

BEVISED  STATUTES,  1866. 

Railroads,  sec  97,  Ch.  25.     B,  <j&  M.  B,  B,  Co,  v.  Spere 126 

,  sec.  89,  Ch.  25.     State  v.  4,  &  N,  B,  B,  Co 157 

GBKBBAL  STATUTES,  1873. 

Decedents;  estates  by  curtesy,  sec.  29,  Cb.  17.    MeCuIIoch  v. 

Valentine 219 

Revenue,  sec.  71,  p.  924.     Bichardgon  County  v.  Hull 540 

COMPILED  STATUTES. 

Apportionment,  legislative,  Ch.  5.    State  v.  Van  Duyn 5H6 

Attorneys,  sec  8,  Ch.  7.     Van  Etten  v.  State 737 

Bastardy,  Cb.  37.     Ingramv, State 34 

,  sec.  3,  Ch.  37.     State  v,  Moran 103 

,  Ch.  37.    Ex  parte  Donahue 68 

Chattel  mortgage,  sec.  2,  Ch.  12.     Ward  v.  Watmn 595 

Cities  of  second  class,  sec  80,  Ch.  14.     Bichardaon  County  v, 

HuU 540 

,  sec  69,  Art.  1,  Ch.  14.     State  v,  Bahcock 641 

Claims  against  county,  sec.  37,  Ch.  18.     Bichardaon  County 

v.HuU ; 538 

,  sec  23,  Ch.  18.     Id 542 

Counties,  sec.  10,  Art.  1,  Ch.  18.     State  v,  Newman 42 

,  sec.  11,  Art.  1,  Ch.  18.     Id 46 

,  sec.25,Ch.  18.     Slate  v.  Dixon  County 112 

jsecs.  149-152,  Ch.  18.     State  v.  Dixon  County 110 

,  township  organization,  sees.  13,  20, 17,  54,  Ch.  18, 

Art.  4.     Whitcomb  V,  Beed 54 

Courts,  county,  sec  2,  Ch.  20.     Ingram  t?.  State 35 

Decedents,  sec.  318,  Ch.  23.     Brownv.  Jacobs 715 

Divorce  and  Alimony,  sec  4,  Ch.  25.      Gibson  r.  Gibson 433 

Fees,  sec.  17,  Ch.2P.     State  v.  Dixon  County 112 

Frauds,  Ch.  32.      Wier  v,  Batdorf 86 

,  sec.  32,  Ch.  14.     Wardv,  Watson 595 

,  sec  14,  Ch.  32.     Hamilton  v.  Lau 63 

Insane,  sec  4«  Ch.  40.     Bichardson  County  v.  Frederick 598 
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Interest,  sec.  1,  Ch.  44.     Tepoelv,  National  Bank 817 

,  sees.  2,3,  4,  Ch.  44.     Bell  v.  Arndt 262 

Liquors,  Ch.  60.     Clark  v.  State 264 

,  sec.  3,  Ch.  50.     StaUv,  Hanlon 612 

,  appeal  to  district  court,  sec.   4,  Ch.  50.     State  v. 

BonsjUld 519 

Marriage,  sec.  1,  Ch.  52.     Gibson  v.  Oibson 429 

Paupers,  sec  1,  Ch.  67.     Richardson  County  v,  Frederick 599 

Partnership,  sec.  27,  Ch.  65.     Warren  County  v.  Martin 284 

Plats,  sees.  104, 105, 106,  Ch.  14.     Lincoln  Land  Co,  v.  Acker- 
man 48 

Railroads,  sec.  97,  Ch.  16.     A.  <&  N.  B.  B,  Co,  v.  Plant 130 

,  sec  81,  Ch.  16.     C,  B.  <&  Q.  B.  B.  Co,  v,  Hull 745 

,  sec  89,  Ch.  16.     State  v.  A.  <&  N,  B.  B.  Cu 157 

,  sec.  83,  Ch.  16.     State  v,  A.  &  N,  B.  B,  Co 159 

,  sec  2,  Art.  2,  Ch.  72.    State  v.  A,  A-  N.  B.  B.  Co 160 

,  sec.  97,  Ch.  16.     B,  A  M,  B.  B.  Co.  v.  Spere 125 

Revenue,  sec.  9,  Ch.  77.     Grand  Prairie  Toumship  v.  Schure...  355 

,  sec  70.     Id 35ft 

,  sec  109,  Ch.  77.    State  v.  Dixon  County Ill 

Real  estate;  witness  to  deeds,  sec.  1,  Ch.  73.     CMd  v.  Baker  201 

,  sec.  56,  Ch.  73.    Higginboitom  v.  Benson 463 

Roads,  sees.  90-102,  Ch.  78.      Whitcomb  v.  Beed 55,    67 

,  harhed  wire  fence,  sees.  108-109.    Floaten  v,  Farrell,  352 

CIVIL  CODE. 

Action  by  assignee,  sec  31.     Lipp  v.  Land  Syndicate 699 

Appeal  from  justice  of  peace,  sees.  1008,  1011.    Slaven  r. 

Ee'lman 646 

Attachment,  sec.  237.     Beed^  Jones  &  Co.  v,  Bagley 335 

,  sec  238.     Id  335 

Bill  of  exceptions,  sec.  311.     Gibson  v,  Gibson 410 

,sec.  311.     Greenwoodv.  Cobbey 650 

Causes  of  action,  sec  93.  Schuyler  National  Bank  v.  Bollong  823 
Discharge  of  debtor  from  arrest,  sec.  557.     Ex  parte  Donahue    69 

Dormant  judgment,  sec.  473.     Gerecke  v,  Campbell 309 

Evidence,  sec.  339.     Lombard  v,  Mayberry 690 

Exceptions  to  opinion  of  justice,  sec.  1030.     State  v.  Clark.,,  320 

Garnishment,  sec  226.     Beed  v.  Fletcher 458 

Judgment;  confession,  sec  436.      Wiley  v.  Neal 142 

Jurisdiction  of  justice  of  peace,  sec  907.     Ingram  v.  State..,    36 

,sec8.  905,  906.     Id 36 

Limitation  of  actions;  village  warrants.     Arapahoe  Village  v. 

Albee 247 

,  sec  12.     Bellman  V,  Davis 802 

,  sec  12.     Denhamv.  Watson 781 

,sec20.     Nicholasv.  Farwell 186 
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New  trial,  sec  314.     Hamilton  v.  Lau 63 

,  sec.  314.     GUmnv,  Oihaon 407 

,  sec  316.     Auttman,  Miller  dt  Co,  r.  Leakey 287 

,  sec.  318.    SmiOh  v.  Orovee 547 

Pleadings,  Title  7.     Hilton  v.  Baehman 490 

Receiver,  sees.  213,  214.    Northfleld  Knife  Co.  v.  Shapleigh 638 

Referee,  sees.  298,  300,  301  et  seq.     Gibson  v.  Oibsan 405 

RepleviD,  sees.  186,  187.     Kinkaidv.  Hiait 578 

Summons  in  error,  sec.  584.     WUey  v.  Neal 142 

,  sec.  584.    Kinney  V,  Hickox 173 

Time  for  pleading,  sec  111.     Greenwood  v,  Cobbey 651 

Vacating  judgments,  sec  602.     Wisdom  v.  Wisdom 554 

Verdict,  section  203.     Floaien  v.  FerreU 353 

Verification  of  pleadings,  sec  118.  Schuyler  National  Bank  v, 
BoUong 822 

CBIMINAL  OODB. 

Bail;  recognizance,  sees.  346,  349,  350,  351,  352,  383,  385. 

State  V.  Speice 388,  390 

Burglary,  sec.  49.     Alderman  v.  State 98 

,8ec.  48.     Id 100 

Depositions,  sec  490.     Gandyv.  State 719 

Embezzlement,  sec  121.     Van  Etten  v.  State 738 

Fornication,  sec.  209.     Gibson  v.  Gibson 429 

Indictment,  sec.  435.     Alderman  v.  State 100 

Influencing  witness,  etc.,  sec.  37.     Gandyv.  State 722 

Informations,  Ch.  64.     Alderman  v.  State 100 

,  sec  579.     Gandyv.  State 728 

Murder,  sec  3.     Beers  v.  State 623 

Recognizance, sec.  383.    Statev.Moran 104 

Selling  real  estate  without  title,  sec  127.     Smith  v.  Groves...  550 

Trial  by  jury,  sec.  730.     Gandyv.  State 730 

Verdict,  sec  489.     Vollmer  v.  State 845 

Stock. 

Injury  to;  negligence  in  managing  and  driving  team  of 
horses;  injuries  received  by  running  into  barbed  wire 
fence;  existence  of  fence  no  excuse  for  injury.  Floaten  v. 
FerreU 347 

Summons.    See  Coubt— Supreme. 

Service  on  husband,  no  service  on  wife;  no  judgment  can  be 
given  by  default  against  wife.     Carper  v.  Woodford. 135 

Taxes. 

1.  County  board  has  power  to  designate  newspaper  in  which 
delinquent  tax  list  shall  be  published.  State  v.  Dixon 
County 106 
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2.  Asaeasment  of  personal  property  on  farm  by  town  board  of 
adjacent  township;  oonnty  board  has  authority  to  correct 
and  equalize  the  same,  without  a  complaint  in  writing. 
Grand  Frairie  Township  v.  8ehure 354 

Tender. 

Of  amonnt  dne  on  note  secured  by  chattel  mortgage,  made 
the  day  after  the  debt  is  due,  and  kept  good,  will  diyest 
the  lien  of  the  mortgage.     Knox  v.  WiUiama 630 

Township. 

Prior  to  1887  bridges  were  properly  erected  by  the  respective 
towns  of  a  county.     Whiicomb  v,  Beed 50 

Trespass. 

1.  In  an  action  in  nature  of  trespan  de  bonis  asportatis^  by 
mortgagee  of  goods,  in  possession,  against  sheriff,  for 
wrongfully  levying  on  the  same,  where  value  of  goods 
taken  does  not  exceed  amount  or  balance  actually  due  on 
debt  for  which  said  goods  were  held,  the  actual  value  of 
the  goods,  Held^  To  be  the  measure  of  plaintiff's  dama- 
ges, and  where  a  verdict  exceeded  amount  of  such  value 
plaintiff  was  required  to  remit  excess,  or  verdict  would  be 

set  aside.     Hamilton  v.  Lau 59 

2.  A  mere  trespass  upon  land  of  another,  by  driving  a  span 
of  horses  and  wagon  thereon,  will  not  justify  the  land 
owner  in  using  a  dangerous  or  deadly  weapon  to  resist  the 
trespass;  and  if  such  land  owner  shoot  at  the  trespasser 
and  wound  him,  he  will  be  liable  for  damages  caused 
thereby.    Everton  v.  Esgate  235 

Trial. 

1.  Rule  of  trial  of  bastardy  cases  same  as  civil.  Ingram  v, 
State 38 

2.  Duty  of  trial  court  to  see  that  attorney  confines  his  argu- 
ment to  the  issues  and  evidence  in  the  case;  statements 
in  regard  to  the  adverse  attorney  not  in  evidence,  if  calcu- 
lated to  prejudice  the  jury,  may  be  suflScient  to  set  the 
verdict  aside.    M.  P.  B.  B.  Co.  v.  Metzger 90 

3.  Alleged  errors,  in  the  exclusion  of  certain  evidence,  ex- 
amined and  overruled.     Floaten  v.  FerreU „ 347 

4.  Discretion  of  court,  in  case  stated,  to  give  or  withhold 
from  the  jury  questions  for  special  findings  of  fact.    Id,.,  347 

5.  In  case  stated  the  proceedings  appearing  to  be  uncertain 
and  mixed  up,  the  supreme  court  reversed  the  judgment 
and  remanded  the  cause,  with  leave  to  the  parties  to  replead 
and  for  a  trial  on  the  merits.  Lancaster  County  Bank  v. 
Gregory 656 
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6.  ]?ailnre  to  examine  juror  on  hia  tair  dire  in  regard  to  any 
particular  matter  is  a  waiyer  of  olyection  on  that  ground, 
and  is  not  ground  of  error.     Evertan  v,  E»gaie ~  235- 

7.  Examination  of  juror  on  his  voir  dire  must  be  preserved 
in  the  record,  so  that  it  may  appear  he  was  examined  on 
the  question  of  whether  he  has  expressed  an  opinion  or 
not.     Id .'. 235^ 

8.  Where  affidavit  is  filed  that  affiant  had  conversation  with 
a  Juror  during  progress  of  trial,  which  is  denied  by  the 
juror  named,  and  court  below  finds  there  was  no  misconduct 

of  juror,  supreme  court  will  not  set  aside  verdict.     Id 23& 

9.  Not  necessary  that  motion  for  new  trial  should  be  de- 
cided within  three  days;  affidavits  in  support  of  motion 
may  be  filed  at  any  time  before  submission.  Harris  v. 
State 80a 

10.  Misconduct  of  jury  in  reading  from  a  copy  of  Compiled 
Statutes  stated,  and  Held,  Sufficient  to  vitiate  verdict.    Id  804 

11.  Purpose  for  which  affidavits  of  jurors  may  be  received 

to  avoid  verdict,  stated.     Id 804 

12.  Presence  of  bailiff  in  jury  room  in  a  criminal  case  while 
jury  are  deliberating,  Held,  To  vitiate  verdict.  Qandy  «. 
8taU 717 

13.  In  action  by  mortgagors  to  redeem,  affidavit  for  service 
by  publication  was  offered  in  evidence  and  rejected  by  the 
court.  Held,  That  to  obtain  a  review  of  the  acUon  of  the 
court  the  party  aggrieved  must  have  filed  a  motion  for  a 
new  trial  in  the  court  below.     Duiikam  v  Courtnay 627 

14.  Question  presented  by  motion  for  new  trial,  made  after 
the  expiration  of  three  days  after  the  verdict  or  decision  of 
the  court,  or  by  amendment  to  a  motion  previously  filed, 
will  not  be  considered.     AtUtman,  MiUer  4k  Co.  v,  Leakey,..  28S 

15.  Assignment  in  motion,  that  court  erred  in  giving  each 

of  the  instructions,  not  considered.     Eussel  v.  Eosenbaum,  76& 

16.  New  trial  will  not  be  granted  on  evidence  superinduced 
by  extrajudicial  statements  by  trial  judge,  not  in  accord 
with  the  record  of  proceedings  of  the  trial.  Brooks  v, 
Dutcher 300 

17.  New  trial  granted  in  action  of  ejectment  on  ground  of 
newly  discovered  evidence.    Smith  v.  Groves 545 

18.  Discretion  of  trial  court  in  granting  new  trials.    Id.  ...  546> 

19.  In  action  for  personal  injury  where  evidence  tends  to 
show  that  the  injury  was  committed  in  a  somewhat  differ- 
ent manner  from  that  testified  to  by  some  of  the  witnesses 
on  the  trial,  but  does  not  negative  the  commission  of  the 
injury,  it  is  insufficient  to  justify  the  vacating  of  the  judg- 
ment.    0.,  N.  &  B.  H.  B.  B.  Co,  V,  O^Donnell 755 
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20.  Petition  for  new  trial  aAer  term;  eyidence  of  trial  and 
newly  discoTered  evidence  mnst  be  set  ont  in  bill  of  excep- 
tions.   Id 75a 

21.  Petition  for  new  trial;  daty  of  oonrt  to  grant,  on  ground 
of  new  and  material  evidence,  where  the  legitimate  effect 
of  SQch  evidencci  with  that  given  at  trial^  woald  be  to  en- 
title him  to  jadgment.     McDonald  v.  Early 818 

22.  Where  inatrnment  between  one  of  the  parties  to  the  suit 
and  a  third  party  is  collaterally  introduced  in  evidence, 
the  effect  of  which  depends  not  merely  on  ita  construction 
and  meaning,  but  also  npon  extrinsic  facts  and  circum- 
stances, question  of  construction  mnst  be  submitted  to  jury. 
Bosewater  v.  Hoffman 22^ 

23.  Amount  of  damages  sustained  by  land  owner  for  right 
of  way  of  railroad  is  a  question  for  jury.     Omaha  Belt  B, 

B,  Co.  V.  Johnson 707 

24.  Contributory  negligence,  question  for  jury;  whether 
employment  was  dangerous  as  to  prevent  recovery,  ques- 
tion for  jury.     U,  P,  B.  B.  Co.  «.  O'Hem 775 

25.  Credibility  of  witnesses  is  for  jury.     Qandy  v.  State 717 

26.  Whether  accused  was  guilty  of  murder  in  second  degree 
or  manslaughter,  Hdd,  Under  the  evidence  to  be  a  ques- 
tion for  the  jury.     VoUmer  v.  State 838 

Usury. 

1.  Where  a  borrower  goes  into  a  court  of  equity  to  seek 
relief  from  an  usurious  contract,  he  must  tender  the 
amount  of  the  principal  and  lawful  interest,  and  it  is  the 
duty  of  the  court  in  granting  relief  to  render  a  decree  for 
the  actnal  amount  of  the  loan,  with  7  per  cent  interest 
thereon.     Eisemanv.  Oallagher 19 

2.  Where  usury  in  the  original  transaction  is  proved,  bur- 
den of  proof  is  on  holder  to  show  that  he  is  a  bona  fide 
purchaser  before  maturity  without  notice,  or  that  he  pur- 
chased from  one  who  had  purchased  said  note  in  good  faith 
before  due  and  without  notice.     Knox  v.  Williams 630 

3.  Every  subsequent  security  given  for  a  loan  originally 
usurious  is  subject  to  the  plea  of  usury,  and  when  the 
proof  of  usury  is  sufBicient  the  court  will  apply  all  pay- 
ments of  interest  as  a  payment  pro  tanto  of  the  principal.  Jd.  630 

4.  Where  a  party  effected  a  loan  for  another  of  $4,000  for 
five  years  at  eight  per  cent,  and  took  notes  as  a  bonus  for 
$350,  without  interest,  due  in  less  than  one  year  Irom  the 
date  of  the  locm,  Heldj  That  interest  for  five  years  would 
not  be  added  to  the  notes  taken  for  a  bonus  in  ord^r  to 
taint  the  transaction  with  usury.  Tqtoel  p.  Saunders 
County  National  Bank 815 
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5.  nsnrioiis  interest  disooiuited  from  ftee  of  note;  lecoTerj 
limited  to  fiboe  of  note  lees  interest  dedncted;  if  nenrj 
paid  in  edranoe  borrower  cut  reoorer,  nnder  U.  8.  Imws, 
double  the  interest  paid.  SAugler  Natumal  Bamk  v.  Bol- 
long^ 825 

Verdict. 

1 .  In  replevin;  omission  of  the  word  "  poaaeesion  "  does  not 
invalidate.    Henkiaer  v,  DtUme  dt  Co 380 

2.  In  case  stated,  Terdici  sustained.     Suberling  v.  Brauer...  510 

3.  Presence  of  bailiff  in  j nry  room  in  criminal  case,  Hdd^  To 
▼itiate  yerdict.     Qandjf  v.  State 717 

4.  Misconduct  of  jary  in  reading  from  copy  of  Compiled 
Statutes,  Hdd,  Sufficient  to  Titiate  Terdict.  Harris  v. 
State 804 

5.  Cases  wherein  affidavits  of  jurors  may  be  received  for 
purpose  of  avoiding  verdict,  stated.     Id 804 

Villages. 

1.  Warrants  of,  barred  in  five  years.  Arapahoe  Village  v, 
Atbee .'.... 242 

2.  On  facts  stated,  Held^  That  village  of  Arapahoe  was  a  de 
fdcto  corporation  from  the  year  1873  to  1879.    Id 242 

Waiver. 

Of  objections  to  appeal  bood  by  officer  approving  the  same. 
State  V.  Clark 318 

Warranty. 

Where  there  is  a  warranty  and  an  alleged  breach  thereof, 
purchaser  has  the  right  to  return  the  machine  within  a 
reasonable  time  and  rescind  the  contract,  having  first 
given  notice  and  allowed  warrantor  time  to  put  the  ma- 
chine in  order.     Sieberling  V.  Brauer 510 

Wills. 

1.  Will  construed,  and  under  such  construction,  Ileldj  That 
husband  took  no  estate  by  curtesy  in  land  in  qnestion. 
MeCuOoch  V.  Valentine.... 216 

2.  Ruleof  construction;  intention  of  testator  governs.     Id.  216 

Witnesses. 

1.  Names  should  be  endorsed  on  information  before  day  set 

for  trial  of  case.     Oandy  v.  State 717 

2.  A  witness  testifying  on  his  ezamination-in-chief  that  the 
signatures  to  certain  notes  were  genuine,  does  not  thereby 
waive  his  privilege  of  refusing  to  testify  upon  croes-ezam- 
ination,  whether  at  the  time  the  signatures  were  placed 
up6n  the  notes  they  were  in  the  same  condition  that  they 
were  at  the  time  of  testifying.     Lombard  v.  Mayiberry., 676 
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